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31 July 2017
European Securities and Markets Authority
CS 60747
103 rue de Grenelle
75345 Paris Cedex 07
France

Dear Sir or Madam,

Re: Consultation Paper on the trading obligation for derivatives under MiFIR dated 19 June 2017
Managed Funds Association
 (“MFA”) welcomes the opportunity to provide comments to the European Securities and Markets Authority (“ESMA”) in response to ESMA’s Consultation Paper on the trading obligation for derivatives under the Markets in Financial Instruments Regulation (“MiFIR”) dated 19 June 2017 (the “Consultation Paper”).
 Terms defined in the Consultation Paper have the same meaning when used in this letter and the accompanying reply form.

As the European Commission noted in its original proposal
 for the revised Directive on Markets in Financial Instruments, the overarching objective of the MiFID framework is to further the integration, competitiveness and efficiency of the EU financial markets. MFA is a strong advocate of these values and understands that the trading obligation plays an important role in furthering such values. 

MFA appreciates ESMA’s efforts to implement a Level 2 regime for MiFID II and is grateful for the opportunity to respond to certain questions set out in the Consultation Paper. Outlined below, in brief, are MFA’s main points with regards to ESMA’s proposed implementation of the derivatives trading obligation (“TO”) under MiFIR:

· ESMA can achieve closer alignment of the TO with the US CFTC’s “made available to trade” (“MAT”) regime by using broader data sources. Closer product scope alignment between the EU and US mandatory trading regimes is vital, as many MFA members conduct derivatives trading activity in both the U.S. and the EU, and thus will trade in-scope derivatives in both jurisdictions. While MFA welcomes ESMA’s decision to supplement data from trade repositories (“TRs”) with data sourced from MTFs when assessing which derivative classes are sufficiently liquid for the TO, remaining tenor discrepancies could be further minimised by ESMA’s use of global data from CCPs, as well as US SDR data. The eventual full alignment of the US and EU regimes would ease the administrative burden faced by such market participants subject to trading obligations in both jurisdictions, and ensure cross-border harmonisation such that the derivative contracts subject to the CFTC’s trade requirement as MAT swaps will also be subject to the TO and vice versa.

· For trades above the post-trade large in scale (“LIS”) threshold, ESMA should achieve closer alignment with the CFTC’s treatment of block trades. MFA urges ESMA to both (i) allow trades above the post-trade LIS threshold to be privately negotiated and executed away from a trading venue (but still pursuant to the trading venue’s rules and procedures) and (ii) expressly prohibit in the final RTS such private negotiation or pre-arranged trading for transactions below the LIS threshold to ensure that counterparties do not evade the TO.
· ESMA should continue to enhance the quality of data to assess which derivative contracts should be subject to the TO. MFA is concerned that ESMA’s revised liquidity assessment fails to consider any CCP data, given: (a) the large volumes of OTC derivatives in global markets cleared by CCPs, (b) the fact that the TO only applies to OTC derivatives cleared by CCPs, and (c) ESMA’s acknowledged challenges in determining how many TR records to exclude to avoid double-counting of OTC derivatives cleared by CCPs. MFA recommends that ESMA should rely upon a broader set of data sources to assist its analysis, such as CCP data and data from US SDRs, to yield more accurate assessments of the liquidity of IRS at various benchmark tenors. The main liquidity providers in IRS and CDS markets serve clients in different jurisdictions equally, such that liquidity in EUR, GBP, and USD IRS that a client can access is generally the same irrespective of whether the client is based in Paris, Frankfurt, London, or New York.
· ESMA has an important role in timely equivalence determinations of third country trading venues. MFA encourages ESMA to stress to the European Commission the importance of recognising third country trading venues, such as US SEFs and DCMs, prior to the implementation of the TO. To the extent that derivative products are subject to both the CFTC trade execution requirement and the TO, it will be vital for MFA members trading these products to satisfy the TO by trading on a SEF or DCM declared equivalent under MiFIR, or to satisfy the CFTC trade execution requirement by trading on MTFs or OTFs by substituted compliance with the CFTC regime. MFA thus appreciates that the CFTC’s reciprocity is also required to avoid market disruption and resulting losses of liquidity in the global derivatives markets.

· MFA supports ESMA’s decision to match the phase-in of the TO with the clearing obligation (“CO”). MFA applauds ESMA for adopting this approach for the phase-in of the TO so that no derivative transacted by a market participant will be subject to the TO prior to the CO applying to such market participant.
The list of points above is not exhaustive and MFA welcomes the opportunity to discuss our views, as set out in the attached Appendix, in greater detail with ESMA. Please do not hesitate to contact the undersigned at +1 (202) 730-2600, Laura Harper Powell at  LHarperPowell@managedfunds.org, or Michael Pedroni at MPedroni@managedfunds.org with any questions that ESMA or its staff might have regarding this response.

Respectfully submitted,

/s/ Stuart J. Kaswell

Stuart J. Kaswell
Executive Vice President, Managing Director & General Counsel

� Managed Funds Association (MFA) represents the global alternative investment industry and its investors by advocating for sound industry practices and public policies that foster efficient, transparent, and fair capital markets. MFA, based in Washington, DC, is an advocacy, education, and communications organization established to enable hedge fund and managed futures firms in the alternative investment industry to participate in public policy discourse, share best practices and learn from peers, and communicate the industry’s contributions to the global economy. MFA members help pension plans, university endowments, charitable organizations, qualified individuals and other institutional investors to diversify their investments, manage risk, and generate attractive returns. MFA has cultivated a global membership and actively engages with regulators and policy makers in Asia, Europe, the Americas, Australia and many other regions where MFA members are market participants. 





� The Consultation Paper is available here: � HYPERLINK "https://www.esma.europa.eu/press-news/esma-news/esma-consults-draft-standards-trading-obligation-derivatives-under-mifir" �https://www.esma.europa.eu/press-news/esma-news/esma-consults-draft-standards-trading-obligation-derivatives-under-mifir�.





� The European Commission’s original proposal is available here: � HYPERLINK "http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011PC0656&from=EN" �http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011PC0656&from=EN�
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