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ESMA- Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories  

The Bank and Insurance Department of the Federal Economic Chamber appreciates the possibility to comment on ESMA´s - Technical Standards for Regulation on OTC Derivatives, CCPs and Trade Repositories:

Question 3: 

It is essential that indirect clearing is recognised in EMIR but far more important is the fact that the final setup should guarantee a full and feasible access for all involved counterparties to the central clearing setup. In our understanding this is only possible by providing a functioning and open access to CCPs via indirect clearing arrangements.
Especially mid-sized regional financial institutions have concerns that their client base might find it difficult to get onboarded or that Direct Clearing members might exploit their position in the clearing chain to profit on the execution side. It has to be guaranteed that the competitive environment is not violated by these developments.
On another issue, we would like to point out that market participants currently already rely on various types of standardised contractual documentations (master agreements), including the ISDA Master Agreements, the European Master Agreement, the German Master Agreement for Financial Derivative Transaction, etc. These contractual documentations are generally accepted and/or recommended by trading or industry organisations. As a result of their high level of standardisation and as they address key legal issues, in particular close-out netting, they are an important element for mitigating legal and counterparty risks. It could therefore be recommendable that indirect clearing arrangements be based on these master agreements. The requirements should however not recommend or mandate the use of one type of master agreement. Rather, market participants must continue to have a sufficient degree of choice to select the master agreements and thereby also the applicable law best suited to their needs and operational capabilities. 




Questions 4, 5:

We feel that the inclusion of c. Total open interest and trend and d. Depth of orders including average numbers of orders and requests for quotes in clause 17 is not appropriate for OTC derivatives and too- far reaching in this context.
We also believe that the level of standardisation with regard to uniform definitions and legal terminology is not advanced enough at the moment. It would be important to first actually have a unique set of definitions regarding the information to be reported.

Questions 8, 9:

It is essential that after determining a class of derivatives there should not be any ambiguity regarding the central clearing obligation thereof. We feel that a set of characteristics might not be enough to be able to determine whether a specific trade has to be centrally cleared or not. Unambiguous identification of derivatives affected by the clearing obligation is most important. 


Question 10:

We feel that the wording in clause 29 is particularly inappropriate as it leaves room for further discussions and interpretation which in this specific area is particularly detrimental. Especially in 29 b) we see the need to add the terms “credit spread, commodities and equity price changes” at the end of the clause as further drivers of changes in the value of market products.


Questions 11:

General: we feel that the assumption of ESMA is not in line with the motivation of EMIR to exclude non-financials unless their trading volume and/or exposure is causing systemic risk. Given this basic line we feel that the combined package for determining the range when non-financials should be covered should provide for this.
Therefore we feel that either that threshold is set at a higher level or the acceptance of hedging transactions as exempted transaction is interpreted in an extensive way.

We believe that a threshold by asset class would indeed be onerous and heed potential additional operational and other problems (e.g. regarding the definition of relevant asset classes) for credit institutions as well as for the relevant authorities.

Questions 12, 13:

We consider the view on the derivatives market and the confirmation process displayed in the paper as rather unrealistic. 

[bookmark: _GoBack]It is important to note here that the infrastructure around electronic execution and confirmation is still developing. There exist great differences depending on the kind of derivative market one considers. While some markets for derivatives are better developed (e.g. for interest derivatives) and it might be realistic to reach confirmation intervals close to the regulation’s requirements after a phase-in period, others cannot be expected to even build up the necessary infrastructure anytime soon. With respect to some of the bespoke transactions it could be that no adequate electronic system is available at all and the drafting processes in this respect might be considerably longer than the time frames indicated in the paper.

We would additionally like to stress, that for smaller institutions the arrangement for the necessary infrastructure could be an existential problem. Existing infrastructure might not be adequate and thus might make it hard for these institutions to participate in the relevant markets in the future.


Question 17:

Due to the necessity to keep swaps alive which belong to a hedge accounting relationship not all centrally cleared swaps can be deemed to be eligible for portfolio compression. Therefore we do not feel that a mandatory and frequent trade compression regime is beneficial and should therefore be left to the market participants. In addition to the danger of potentially destroying well-thought through micro-hedging arrangements, we want to point out the high level of additional costs taking part in portfolio compression cycles mean to the houses. 


Question 69:

We suggest that consistency on reporting mechanism is ensured by:

· To improve the benefit of Central Clearing counterparties to trades which are centrally cleared should be free to choose commissioning the CCP  or affirmation platform with the reporting if possible. It should however also be possible for the counterparties to report the trade themselves. We would suggest a phase-in period where workable arrangements could be tested.
· Rules for Reporting “on behalf of” should be kept simple. Building up an infrastructure for reporting will be expensive and smaller participants will no longer be able to afford hedging via OTC due to the high additional costs.
· Are there any rules in place who will decide at which Repository the reporting will take place, who selects a UPI/USI (only dealers, the calculation agent….)


Question 72:

Main challenges with respect to counterparty codes:

· The process of registration has to be kept simple. Otherwise smaller Non-Financials or natural persons will possibly not be able to use OTC products for hedging their risks any longer. This is a competitive disadvantage.
· There has to be a clear workflow how amendments, deletion and opening of codes is communicated within the industry
· The codes have to be valid for all Trade repositories.
· The set up of a new code on clients request to be done immediately. Otherwise trades can not be executed, confirmed and reported within the narrow time frames.
· Repositories need to install a process to inform the reporting parties on any mistake (codes no longer existing, wrong format, etc.)

The current Swift solution using BIC´s, BEI´s and Counterparty Long Name should be taken into consideration.

Standard Settlement Instructions for payments could use IBAN. These unique account numbers make it easier to identify counterparties and can be used in reporting too.

We would advise to design a consistent system of identification of companies, especially clearing up situations were more than one “unique” identifier (like in the case of the BIC) can exist within a multicorporate enterprise.

We are not very fond of a solution including the application of the “LEI”. It would on the one hand in its present setup not work for individual persons - on the other hand if it were made applicable to individuals it would give rise to great concerns regarding data protection matters.

Question 73:

With respect to identification of products:

· UPI´s could be a solution for Plain Vanilla Products or already existing products but difficult for new strategies or products which regularly are tailor made for the different needs of a client.
· There should be some kind of UPI´s where you can cover different kind of structured products. Delivering all data will make it possible to monitor volumes and risks and for a detailed view on such strategies local authorities should check internal product approval processes for these products.  
· Who has the authority to decide on an UPI?


Question 76:

Granularity level of reporting information:

Due to the characteristic of OTC business you have a lot of trades where a clear filling of fields is not possible. While we believe that for operability reasons the granularity level of reporting should not become too high (e.g. limited to information related to maturity, notional, market value/mark-to-model, floating rate receiver) it has to be defined more precisely what counterparties actually have to deliver. Standardization in this respect should also include Local Master Agreements.




Kindly give our remarks due consideration.

Yours sincerely,



Dr. Herbert Pichler
Managing Director
Division Bank & Insurance 
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