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ESMA-Consultation AIFMD

The Division Bank and Insurance of the Austrian Federal Economic Chamber, as representative of the entire Austrian banking industry, appreciates the possibility to comment on “ESMA-Consultation AIFMD " and would like to submit the following position:
[bookmark: _GoBack]
1. General Comments

1. AIFM managing both open-ended and closed-ended AIFs

We ask ESMA to modify the proposed Article 1 (1) of the RTS to clarify that an AIFM may manage at the same time both open-ended and closed-ended AIF. 

AIFMD Level 1 does not limit an AIFM to the management of either open-ended or closed-ended AIF. Article 2 (2a) AIFMD only provides that for the scope of application of the AIFMD it is of no significance whether the AIF belongs to the open-ended or closed-ended type. This article cannot be read as a limitation of activity to management of one or the other type of AIF. Therefore, we propose the following amendment of the proposed Article 1 (1) RTS:

	Proposed Regulation

	Proposed amendment


	An AIFM may be either of the following: 
· an AIFM of open-ended AIF(s); 
· an AIFM of closed-ended AIF(s). 

	An AIFM manages AIFs that may be:

· open-ended AIF(s) and/or,
· closed-ended AIF(s).





1. Interaction with other legislation

We understand that the proposed draft regulatory technical standards (RTS) only apply to AIFs and AIFM.

In particular, we understand that the proposed definition of “closed-ended” and “open-ended” funds should only apply in the context of the AIFMD. This definition does not apply to UCITS for which the UCITS Directive also contains investment rules that distinguish open-ended and closed-ended funds. 


1. Replies to specific questions raised

II. Background

Q1: 	Do you agree with the approach suggested above on the topics which should be included in the draft regulatory technical standards? If not, please state the reasons for your answer and also suggest an alternative approach. 

We regret that ESMA has decided not to include into this Consultation Paper topics which have been covered by the discussion paper of 23 February 2012, in particular:

· The vehicles which are not AIFMs or AIFs or are exempted from the provisions of the AIFMD;
· The treatment of UCITS Management companies;
· The treatment of MiFID firms and Credit institutions.


III. AIFMs of open-ended/closed-ended AIF(s)

Q2: 	Do you agree with the proposed definition of AIFMs managing AIFs of the open-ended/closed-ended type? If not, do you have any alternative proposal, in particular as regards the relevant frequency of redemptions for the open-ended funds?

We agree with the proposed definition of AIFs of the open-ended/closed-ended type. We also support ESMA’s opinion that special arrangements for management of liquidity risk such as lock-up periods, side pockets or gates should not be taken into account for determining whether the right of redemption is exercisable by investors at least once a year. 
We suggest that in order for an AIF to qualify as open-ended AIF, the length of the initial lock-up period should be restricted to a timeframe one could reasonably expect in relation to the open-ended fund model. In this regard, ESMA should take into account the approach for distinguishing certain types of closed-ended funds enshrined by Article 3(2)(b) and Article 21(3) third subparagraph of the Level 1 Directive. In the context of these provisions, “AIFs which have no redemption rights exercisable during the period of 5 years from the date of the initial investments” are subject to specific rules tailored to their closed-ended nature.


Q3: 	Please provide qualitative and quantitative data on the costs and benefits that the proposed definition of AIFMs managing AIFs of the open-ended/closed-ended type would imply.

---- 

Q4: 	Do you consider that any possibility to redeem the AIF’s units/shares on the secondary market and not directly from the AIF should be taken into consideration when assessing whether an AIF is open-ended or closed-ended? Or do you consider that, as within the UCITS framework, only any action taken by an AIFM to ensure that the stock exchange value of the units of the AIF it manages does not significantly vary from their net asset value should be regarded as equivalent to granting to unit-holders/shareholders the right to redeem their units or shares out of the assets of this AIF?

We are in favor of an alignment with the approach taken under the UCITS framework. We therefore consider secondary trading should be deemed as equivalent to direct or indirect redemptions if the AIFM takes action to ensure that the stock exchange values of the AIF does not significantly differ from its net asset value.

Q5: 	Do you agree with the proposed approach as regards the treatment of hybrid structures? If not, please explain why and, if possible, provide alternative proposals.

We agree with the approach proposed by ESMA Article 1(4) of Annex VI as regards the treatment of hybrid structures provided that the requirement to adapt to new rules is limited to the particular AIF the type of which has changed. It would not be appropriate to demand changes in several closed-ended AIFs managed by the same AIFM if only one of them acquires the open-ended status. In these circumstances, it is important to recognize that valuation and liquidity management standards may vary among the AIFs managed by one AIFM. 


IV. Other criteria to determine the application of the AIFMD to certain types of AIFMs

Q6: Do you see merit in clarifying further the notion of contracts with prime brokers and/or the notion of internally or externally managed? If so, please provide suggestions. In particular, if your answer is yes for the notion of internally or externally managed, please indicate which of the criteria already in recital (20) of the AIFMD need additional clarifications. 

We see no benefit in a further clarification of the notion of contracts with prime brokers. The notion of internally or externally managed could be clarified by inserting Recital 20 of the AIFMD in the proposed RTS. 


Q7: Do you consider that there is a need to develop further typologies of AIFMs where relevant in the application of the AIFMD? If yes, please provide details on the additional typologies sought. 

We believe that it would be helpful in view of the proper functioning of the AIFM passport (Article 33 AIFMD) to develop further typologies and thereby suggests definitions based on the applicable investment strategies or a definition based on a possible capital protection.



Yours sincerely,



Dr. Franz Rudorfer  
Managing Director
Division Bank & Insurance 
Austrian Federal Economic Chamber
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