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RESPONSE TO CONSULTATION PAPER ON
GUIDELINES ON CERTAIN ASPECTS OF THE MIFID SUITABILITY REQUIREMENTS (ESMA 2011/445)
The Swedish Securities Dealers Association (SSDA, register id 7777147632-40) represents the common interest of banks and investment firms active on the Swedish securities market. The mission of SSDA is to work for a sound, strong and efficient securities market in Sweden. The SSDA’s main tasks include to promote high confidence in the securities market (inter alia through self-regulation, standards and guidance) and to promote members’ views with regard to regulatory, market and infrastructure related issues. The SSDA also provides services to members by distribution of information and know-how in matters of common interest. 

The SSDA has a close cooperation with other trade associations in Sweden, the Nordic area and Europe.

In addition to this reply, the SSDA refers to the response provided by European Banking Federation, EBF.
General remarks
The rules on assessment of suitability form an important part of the investor protection rules in MiFID. The SSDA generally supports ESMA’s aim to draft guidelines in order to enhance clarity and foster convergence in the implementation of certain aspects of these rules. 
However, the SSDA is concerned that some of the guidelines appear to impose new regulation on investment firms. Where the guidelines go beyond existing regulation, the SSDA is of the opinion that those issues should be dealt with by the European legislator, e.g. within the context of the MiFID II-review. 
Moreover, the SSDA welcomes the general statement by ESMA that the principle of proportionality should be taken into account when deciding on the measures put in place to collect and assess client information (paragraph 10) and the guideline stating that the extent of the information to be collected should take into account the features of the service, the financial instrument and the client in any given circumstance (Q 4). In our opinion it is very important to secure that the client information collected also is relevant in order for the investment firm to make an adequate suitability assessment. The SSDA therefore suggests that ESMA adds a “principle of relevance” to the guidelines (see reply to Q 4). 

Finally, the timetable for implementing the guidelines must be further clarified by ESMA. In the draft guidelines it is stated that they will be applicable 30 days from publication. This implementation period is definitely much too short considering that some of the guidelines will require significant changes to IT-systems, education of staff, amendments of internal policies and procedures. Furthermore,  it is unclear how this implementation period relates to Article 16.3 of the ESMA regulation, according to which the competent authority has two months to report to ESMA whether or not it intends to comply with guidelines. In the opinion of the SSDA, the only reasonable interpretation is that the 30 days implementation period will commence at the expiration of this two-month period, thus providing a total implementation period of at least three months counted from ESMA’s publication of the guidelines. It is important for stakeholders as well as the competent authorities that this is clarified in the forthcoming guidelines..  
Please note that the references below are to Section II of the consultation document. 

Detailed remarks

Q1: Do you agree that information provided by investment firms about the services they offer should include information about the reason for assessing suitability? Please also state the reasons for your answer. 

Yes. The SSDA believes that in order for a client to be willing to provide the relevant information e.g. about his/her financial situation, it is important that the client understands why the investment firm requests this information. 
As regards paragraph 17, the SSDA would like to underline that MiFID does not require the investment firm to recommend the most suitable product (or service) to the client but to ensure that the recommended product (or service) is suitable for the client. Therefore, we propose that ESMA rephrases the last sentence by replacing the words “the most suitable” with “a suitable”.  

Moreover, in paragraph 18, it should be further clarified which ”steps” the investment firm should take in order to ensure that the client understands the relationship between risk and return. This could e.g. be done by adding a few non exhaustive examples to the text.  It should also be noted that the methods for defining and establishing a risk profile differ between firms. 
Q2: Do you agree that investment firms should establish, implement and maintain policies and procedures necessary to be able to obtain an appropriate understanding regarding both the essential facts about their clients, and the characteristics of financial instruments available for those clients? Please also state the reasons for your answer. 

Yes. The SSDA interprets this guideline as a requirement for the investment firms to have procedures and policies in place in order to collect client information and to perform suitability assessments in accordance with the requirements in MiFID and the implementing directive. We fully support the views expressed by ESMA in paragraph 10 that the measures put in place to collect and assess client information as part of the suitability process should be adapted to the nature and circumstances of each firm. 

Q3: Do you agree that investment firms should ensure that staff involved in material aspects of the suitability process have the skills and the expertise to discharge their responsibilities? Please also state the reasons for your answer. 

Yes. The SSDA notes that this requirement already follows from Article 5.1 d of the MiFID implementing directive. 

Q4: Do you agree that investment firms should determine the extent of information to be collected about the client taking in to account the features of the service, the financial instrument and the client in any given circumstance? Please also state the reasons for your answer. 

Yes. The SSDA strongly supports ESMA’s views that the extent of the client information to be collected by the investment firm should depend on circumstances such as the features of the service, the financial instrument and type of client. We therefore generally welcome the guidance from ESMA on this point. 
However, the SSDA is concerned that the examples provided by ESMA in the guidelines are too comprehensive. In our opinion, it is essential that the suitability assessment does not become a “tick in the box” exercise. It is therefore important that an investment firm is able to exercise discretion as to the extent and nature of client information to be collected – the information must be deemed to be relevant for the suitability assessment in each case. For example, where an investment firm provides advice to a client regarding regular monthly savings in small amounts, it is not relevant to collect and assess extensive information about the client’s financial situation whereas the opposite is true for the situation where the investment firm provides more complex advice for large investments. Thus, when applying the principle of proportionality, it is important also that the relevance of the information to be collected is taken into account. The SSDA suggests that ESMA clarifies point this by adding a “principle of relevance” to the guidelines. 
In fact, if the relevance of the information is not taken into account, there is a substantial risk that the information collected will be too extensive (and not relevant). This could be to the detriment for both investment firms and investors, e.g. by making advisory services less attractive. For example, it should be noted that not all clients are willing to share certain types of personal information with the investment firm. Extensive information requirements may therefore lead to that certain clients choose not to use advisory services that they do in fact need (i.e. they chose to buy unsuitable financial instruments on an execution-only basis without advice). Moreover, if the client information collected is very voluminous, it may also be more difficult for the advisor to assess the information received which in turn may lead to an increased risk that the advisor oversees important pieces of information. It is also important to balance the need for increased client information and the costs this will entail (for collecting, analysing and documenting), taking into account that extensive information requirements in the end may lead to more expensive advisory services for the clients. 

Generally, SSDA shares the view expressed in paragraph 28 that more client information would normally be required for complex instruments than non-complex instruments. However, the terms “risky financial instruments” and “risky or illiquid financial instruments” are not defined in MiFID and should therefore be avoided in the guidelines. If kept, there is a risk that the guidelines would lead to the creation of new uncertainties and difficulties in interpretation, which of course should be avoided. Furthermore, the SSDA considers that the list of examples in paragraph 29 is too extensive, in particular in connection to restrictions on client’s assets (financial commitments). In our opinion, this information is not normally relevant for a suitability assessment. Based on the reasoning above, we therefore urge ESMA to restrict the examples mentioned in this paragraph. 

The SSDA welcomes the clarification in paragraph 32 regarding the nature of the clients, i.e. that the investment firm can presume that professional clients have sufficient knowledge and experience. 
However, we consider that paragraph 33 should be deleted as it does not add any value, considering that it only reflects the requirements in Article 35.2 of the implementing directive. Moreover, we question if the example in the paragraph is relevant. In fact, information on the risks that a client wants to hedge form an integral part of the service to be provided rather being part of the suitability assessment to be carried out as a result of that service. 
Finally, the SSDA has some reservations as regards paragraph 36, which could be interpreted as imposing new requirements on investment firms. It follows from the article 35.5 of the implementing directive that an investment firm must refrain from providing advice if it does not obtain the information required by Article 19.4 MiFID. We therefore propose that ESMA reviews this paragraph and clarifies how the term “sufficient information” should be interpreted so that it is clear that the guideline is in line with the level 2 regulations.
Q5: Do you agree that investment firms should take reasonable steps (and, in particular, those out-lined above) to ensure that the information collected about clients is reliable and consistent? Please also state the reasons for your answer. 

As a general stance, the SSDA agrees that an investment firm cannot rely on a client’s self –assessment alone but needs to do an assessment of the information received. However, we do have some reservations about parts of ESMA’s proposal which seem to go beyond applicable regulation. 

In fact, there is no requirement in MiFID or the implementing directive that requires an investment firm to verify (ensure) that the information provided by the client is correct and true. As a starting point, the investment firm must therefore be able to rely on the information provided by the client (unless of course it is or ought to be aware that this information is manifestly out of date, inaccurate or incomplete). However, in paragraph 40 ESMA states that the investment firm should contact the client to “resolve any potential inconsistencies or inaccuracies” in the information provided. This requirement appears go further than Article 37 of the MiFID implementation directive. We therefore suggest that ESMA deletes this paragraph or amends the wording so that it is clear that the guideline does not exceed applicable regulation. 
Furthermore, we find the contents in paragraph 39 unclear to its meaning and scope, in particular when it comes to the obligation to “mitigate potential risks”. No matter how carefully a system is built, it can never be excluded that there could be clients that misuse the system. According to the SSDA’s interpretation of this paragraph, it therefore lays an unrealistic burden on the investment firms. If the paragraph it kept, the scope of the obligation should therefore be limited to “best efforts”.   

Q6: Do you agree that where an investment firm has an on-going relationship with the client, it should establish appropriate procedures in order to maintain adequate and updated information about the client? Please also state the reasons for your answer. 

Yes – provided that the guidelines are to be understood as only imposing an obligation on the investment firm to have appropriate procedures in place to maintain and keep updated information about the client, i.e. not an obligation to perform “on-going assessment of the clients” per se. The latter interpretation would in our opinion go beyond existing regulation. It would not be reasonable to require that an investment firm should take steps to find out whether the situation of a client has changed or not, unless the client seeks new advice. In fact, the client normally has a contractual obligation to inform the investment firms of material changes to his/her situation. In this context, it should also be noted that not all advice actually leads to a transaction.    
Moreover, we propose that ESMA defines what is to be understood as an “on-going relationship”. Without such a definition, the scope of the guideline is difficult to grasp. 

Q7: Do you agree that regarding client information for legal entities or groups, the investment firm and the client should agree on how the relevant client information will be determined and, as a mini-mum, information should be collected on the financial situation and investment objectives of the beneficiary of the investment advice or portfolio management services (‘end client’)? Please also state the reasons for your answer. 

The SSDA finds it difficult to understand which situations are intended to be covered by this guideline. Advice is normally based on the knowledge and experience of the representative and the financial situation/riskwillingness of the end-investor. Moreover, the SSDA would like to point out that in the Member States there are different civil law regimes that regulate ownership as well as different practices of investing. In Sweden, although legally possible, it is not common practice for married couples  to co-own securities, i.e. they do not constitute a group of natural persons. Thus, the example in paragraph 43 (“a married couple”) could be misleading. 

Q8: Do you agree that in order to match clients with suitable investments, investment firms should establish arrangements to ensure that they consistently take into account all available information about the client and all characteristics of the investments considered in the suitability assessment? Please also state the reasons for your answer. 

Yes. However, it is important that ”consistently take into account” is not interpreted as an obligation for” on-going suitability assessment” (see reply to Q 6). We therefore propose that the word “consistently” is removed. 

Moreover, in paragraph 45, the term “classify broadly” needs to be clarified. In this connection, it important to note that the regulation does not hinder investment firms to use a standardised format for suitability assessments, provided that the assessment is performed on an individual basis. 
Q9: Do you agree that investment firms should establish and maintain record-keeping arrangements covering all relevant information about the suitability assessment? Please also state the reasons for your answer.

Yes. 
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