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RESPONSE TO CONSULTATION PAPER ON
GUIDELINES ON CERTAIN ASPECTS OF THE MIFID COMPLIANCE FUNCTION REQUIREMENTS (ESMA 2011/446)
The Swedish Securities Dealers Association (SSDA, register id 7777147632-40) represents the common interest of banks and investment firms active on the Swedish securities market. The mission of SSDA is to work for a sound, strong and efficient securities market in Sweden. The SSDA’s main tasks include to promote high confidence in the securities market (inter alia through self-regulation, standards and guidance) and to promote members’ views with regard to regulatory, market and infrastructure related issues. The SSDA also provides services to members by distribution of information and know-how in matters of common interest. 

The SSDA has a close cooperation with other trade associations in Sweden, the Nordic area and Europe.

In addition to this reply, the SSDA refers to the response provided by European Banking Federation, EBF.

General remarks

The SSDA generally supports ESMA’s aim to draft guidelines in order to enhance clarity and foster convergence in the implementation of the organisational requirements in MIFID regarding the compliance function and welcomes the efforts to reinforce the importance of the compliance function. 
However, the SSDA is concerned that some of the guidelines appear to impose new regulation on investment firms. Where the guidelines go beyond existing regulation, the SSDA is of the opinion that those issues should be dealt with by the European legislator, e.g. within the context of the MiFID II-review. 

Moreover, the timetable for implementing the guidelines must be further clarified by ESMA. In the draft guidelines it is stated that they will be applicable 30 days from publication. This implementation period is definitely much too short considering that the guidelines will require significant changes to IT-systems, education of staff, amendments of internal policies and procedures. In addition, it is unclear how this implementation period relates to Article 16.3 of the ESMA regulation, according to which the competent authority has two months to report to ESMA whether or not it intends to comply with guidelines. In the opinion of the SSDA, the only reasonable interpretation is that the 30 days implementation period will commence at the expiration of this two-month period, thus providing a total implementation period of at least three months counted from ESMA’s publication of the guidelines. It is important for stakeholders as well as the competent authorities that this is clarified in the forthcoming guidelines.  
The SSDA welcomes the statement by ESMA that the guidelines should be read together with the principle of proportionality. However, as the application of the principle of proportionality is one of the main challenges with the MiFID rules on the compliance function, we believe that it would be very useful if ESMA would put some additional efforts into providing more detailed guidelines on how this principle is to be applied, preferably under each section of the guidelines (e.g. in the form of illustrative examples). 
Finally, descriptions of current practices in individual Member States does not constitute guidelines. It is therefore not appropriate to include such descriptions in the ESMA guidelines.  
Please note that the references below are to Section II of the consultation document..

Detailed remarks
Q1: Do you agree that investment firms should ensure that, where the compliance function takes a risk-based approach, any comprehensive risk assessment is performed to determine the focus and the scope of the monitoring, reporting and advisory activities of the compliance function? Please also state the reasons for your answers. 

Yes. In our opinion, it is very important to avoid that the compliance function’s activities take the form of “tick in the box activities”.
Q2: Please provide your comments (with reasons) on any or all aspects of this guideline on the monitoring obligations of the compliance function. 

The SSDA generally agrees with the contents of the guidelines. However, for the avoidance of any doubt, the SSDA considers that it should be clarified that the “relevant areas” that should be included in the monitoring program are those identified by the risk assessment process. 

The guidelines would also benefit of some further clarifications as to the difference between the controls performed by the compliance function itself (paragraphs 14 and 15) and the monitoring activities of the controls performed by other units (paragraph 17). See also comment regarding paragraph 55.
Q3: Please provide your comments (with reasons) on any or all aspects of this guideline on reporting obligations of the compliance function. 

The SSDA generally agrees with the contents of the guidelines. 
However, in our opinion, paragraph 24 could be deleted as it is not appropriate to have descriptions of Member States practices in ESMA’s guidelines. 

Q4: Please provide your comments (with reasons) on any or all aspects of this guideline on the advisory obligations of the compliance function. 

The SSDA has some reservations about the requirement in paragraph 29 stating that the compliance function should ”periodically assess whether staff hold the necessary awareness [and correctly apply] the firm’s policies and procedures”. We would welcome further clarifications as to the practical implications of this requirement. For instance, it would be far too burdensome if the compliance function should regularly organize written tests regarding the staff’s awareness on the contents of internal rules and procedures. In fact, according to many employment contracts, it is the responsibility of each staff member to keep updated on the internal rules and procedures.
Q5: Please provide your comments (with reasons) on any or all aspects of this guideline on the effectiveness of the compliance function. 

The SSDA considers that the guidelines regarding the compliance function’s access to information could benefit from some clarifications, considering that the organisation of the function may differ between investment firms. The important point to make is that the compliance function has access to all relevant information in order to effectively perform its tasks, i.e. it is not necessary to require that the compliance function has access to “all information”. We therefore suggest that the word “relevant” is included in the guideline, not only in paragraph 38. 
Q6: Do you agree that, in order to ensure that the compliance function performs its tasks and responsibilities on an on-going permanent basis, investment firms should provide: 

(i) adequate stand-in arrangements for the responsibilities of the compliance officer which apply when the compliance officer is absent; and 

(ii) arrangements to ensure that the responsibilities of the compliance function are performed on an on-going basis? 

Please also state the reasons for your answers. 

Although the SSDA agrees that it is important for investment firms to have a contingency plan in case of the absence of the compliance officer, we do not consider it necessary to have specific written arrangements in this regard. There must also be room for different solutions depending on the size of the investment firm and nature of its business. For smaller investment firms it could be very burdensome have a permanent back-up solution, especially if the back-up person is required to have a level of knowledge and experience equivalent to that of the compliance officer. Therefore, we suggest that this paragraph is deleted or, alternatively, amended so that the principle of proportionality is more clearly taken into account. 
Q7: Do you agree that investment firms should ensure that the compliance function holds a position in the organisational structure that ensures that the compliance officer and other compliance function staff are independent when performing their tasks? Please also state the reasons for your answer. 
Yes.

Q8: Do you agree that investment firms should ensure that the organisation of the compliance function guarantees that the compliance officer’s daily decisions are taken independently from any influence of the business units and that the compliance officer is appointed and replaced by senior management only? 

Yes. 
Q9: Please provide your comments (with reasons) on any or all aspects of this guideline on Article 6(3) exemptions. 

The SSDA has no specific comments. 

Q10: Please provide your comments (with reasons) on any or all aspects of this guideline on combining the compliance function with other functions. 

Paragraph 55 should be clarified as regards the coordination with other control units (see above reply to Q2). 
Q11: Please provide your comments (with reasons) on any or all aspects of this guideline on outsourcing of the compliance function. 

The SSDA has no specific comments. 
Q12: Do you agree that competent authorities should also review, as part of the on-going supervisory process, whether measures implemented by investment firms for the compliance function are adequate, and whether the compliance function fulfils its responsibilities appropriately? Please also state the reasons for your answer. 
Yes. 

Q13: Do you agree that competent authorities should also assess whether amendments to the organisation of the compliance function are required due to changes in the scope of the business model of the investment firm, and where such amendments are necessary, monitor whether these amendments have been implemented?

Yes. However, paragraphs 65 to 68 should be deleted as it is not, in our opinion, appropriate to have descriptions of Member States practices in ESMA guidelines. 

__________________

Sara Mitelman


Blasieholmsgatan 5, 6tr, Box 1426, 111 84 Stockholm, Sweden

Tel +46 8 56 26 07 00, e-mail vigg@fondhandlarna.se

http://www.fondhandlarna.se

3

