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Société Générale comments on Consultation paper “ESMA’s technical advice on possible delegated acts concerning the Prospectus directive as amended by the Directive 2010/73/EU” dated 13 December 2011 (ESMA/2011/444)

6 January 2012

Société Générale welcomes the opportunity to express its views at the occasion of this consultation dealing with important issues related to its business.

General comments:

This consultation concerning the consent to use a prospectus in a retail cascade and the review of the provisions of the Prospectus Regulation was launched on 13 December with a deadline for responding by 6 January 2012. The Prospectus Directive is a matter of great importance for financial markets in the EU. It greatly impacts the launch of products and access to capital. Société Générale was therefore very disappointed that ESMA chose to launch a consultation with a deadline for responding of just over three weeks. We would ask ESMA to keep in mind that it is most difficult to provide a value adding response in such a limited timeframe especially when it coincides with a holiday season.

Société Générale comments below and specifically those in relation to proprietary indices and retail cascade should be read together with our answer to “ESMA’s technical advice on possible delegated acts concerning the Prospectus directive as amended by the Directive 2010/73/EU” dated 12 July 2011. Société Générale regrets that these advices do not take into account the PRIPs initiative in order to give investors clear and synthetic Key Information. While we fully support the aim of Prospectus Directive and ESMA to disclose to the investors important information related to their investment, we believe that ESMA proposition in relation to the inclusion of proprietary indices description and of extensive list of intermediaries in base prospectuses will add sensible additional costs and administrative burden to issuers of structured products while other means of information for the investors would fulfil these objectives. In this regard, Société Générale is fully supporting EBF comments to the European Commission following ESMA’s technical advice on possible delegated acts concerning the Prospectus Directive.

The consent to use a prospectus in a retail cascade (Articles 3 and 7)

	ESMA’s questions
	SG’s Responses

	Q1: In practice, for what types of securities are retail cascades used? In ESMA FAQ No. 56 it was assumed that retail cascades are only used for distribution of debt securities. However, the regulation introduced by the Amending Directive in Article 3.2 Prospectus Directive does not differentiate between equity securities and debt securities in this regard but applies to all kind of securities.
	While in practice retail cascades are mainly used in relation to debt securities, it could happen for equities in some very specific situations e.g. in the case of a placement of the rump of a rights issue.

	Q2: Please describe situations in which a retail cascade is normally used, how a retail cascade may be structured and the modalities of such retail cascade. What different models of retail cascades are used in practice?
	Structured notes issued by Société Générale Group may be distributed directly by Société Générale to its clients or through external intermediaries. Notes distributed through third parties may be dedicated to a single intermediary or offered through multiple channels. In practice offer through third parties may both be bought and resold by the intermediary or placed without underwriting during a period of time usually ranging from several days to several months.



	Q3: Do you agree with ESMA's understanding of retail cascades and in particular that the terms and conditions of the offer by the intermediaries may not differ from the terms and conditions in the prospectus or final terms? If not, please specify which terms and conditions may differ from those stated in the prospectus or final terms and who would be responsible and liable for such information.
	In the setup described in Question 2 and implemented at Société Générale, we agree that the terms and conditions of the offer by the intermediary may not differ from the terms and conditions contained in the base prospectus or in the final terms.

	Q4: Can you provide examples of scenarios whereby the price would differ from that set out in the prospectus? Would you deem this to be a change of the terms and conditions?
	Yes, it is a normal situation for all secondary market prices. The price of a product would differ only from the price stated in the final terms in the case of a subscription after the issue date or after the initial placement period scheduled (if this period ends after the issue date). In that case, the secondary market price will vary according market conditions. Société Générale or the intermediary in charge of the offering will inform any potential investor of the available price of the product.

	Q5: What information required according to the Prospectus Regulation cannot be provided in a prospectus or base prospectus/final terms in case of retail cascades but is only provided by the intermediary at the time of the sub-offer? How and when is such information communicated to the investor? Please specify and explain.
	

	Q6: Do you consider it necessary to clarify in the prospectus who is responsible for information that is provided by the intermediary to the investor?
	No, we do not think it is necessary to provide the identity of the entity responsible for the information provided by the intermediary to the investors. The information provided to investors at the time of investment is not only related to the characteristics of the product but also includes information which aims to allow the investor to check that the product is suitable for its investments needs (financial situation, knowledge & experience and investment objectives). 

The responsibility would, therefore, depend on the nature of the information provided by the intermediary. The extent of this responsibility toward the investor is dealt with at member state level.

In addition to this, the contractual responsibility between the issuer and the distributor is detailed in the distribution agreements entered into between these parties. These contractual terms may not have impact on the investors who is not a party to these arrangements.

In these agreements, the responsibility of the marketing material is split between distributor and issuer based on (i) who draft the marketing documentation, and (ii) what is the nature of the information (product characteristics or client oriented). Usually, distribution agreements define the review and the validation processes for marketing documentation. Under French regulation, issuers and distributors are obliged to set up such processes in an agreement (article R.533-15 of the Code monétaire et financier).

Consequently, we think that it is not needed to add in the Prospectus the identity of the entity responsible for the information provided to investors should not be included in the prospectus. 



	Q7: Do you agree that the period for which consent to use a prospectus may be granted cannot extend beyond the validity of the prospectus and the period in which a supplement is possible according to Article 16 Prospectus Directive? If not, please specify how in particular a standalone prospectus can be kept valid once the period according to which a supplement is possible has lapsed.
	We agree that the consent by the issuer to use a prospectus is granted for the prospectus validity period as stated in article 9 PD. 
Nevertheless, in case of fungible issues, the consent should be granted in relation to the former Base Prospectus that was applicable to the initial offer and for the current Base Prospectus available at the time of the public offer.
In addition, there might exist “on going issues” (launched before the update and ending after) at the time of the update.


	Q8: In relation to a standalone prospectus, do you agree that once the offer which is the subject matter of the initial prospectus has been closed, financial intermediaries subsequently offering the securities in a retail cascade should prepare a new prospectus which could incorporate by reference the issuer's initial prospectus?
	We have no objection on this issue.

	Q9: Is it the case that the identities of the financial intermediaries, the conditions attaching to the consent and the duration of the consent are generally known at the time of the approval of the prospectus or at the time of filing the final terms? At which stage do you generally determine the precise way of distribution including the decision of which financial intermediaries to use for a specific offer?
	In the case of multi-distributor scheme as described above, the complete list of distributors may very often not be known at the time of approval of the Base Prospectus or even publication of the Final Terms (at the beginning of the offering period). Indeed in a multi-distributor scheme, the intermediary’s decision to propose a specific product is often made after the complete study of the finalised Final Terms and of the marketing brochure (revised by the competent local market authority), according to its own internal selection / approval process.
As such, the identity of financial intermediaries can only be known by potential investors during the commercialisation process.

	Q10: Is it common practice for agreements with financial intermediaries to be finalized following the approval of the prospectus or the filing of final terms? Can you estimate how often this would happen?
	As stated above, the distribution agreements finalizations can not be linked to the approval of the base prospectus or even of the Final Terms. These agreements must all be signed before the beginning of the effective placement by the relevant intermediaries but not necessarily at the time of finalization of the final terms.

	Q11: Given the fact that in a retail cascade the responsibility of the issuer for the content of the prospectus is subject to its consent to use the prospectus such consent is crucial for the whole prospectus responsibility regime. Therefore ESMA believes that the consent to use the prospectus needs to be public, and furthermore, that it should be stated in the prospectus as is also the case for the general responsibility statement. Do you agree with ESMA's approach to include such consent in the prospectus or base prospectus/final terms?
	As stated above, the full list of distributors for a specific issue is in most of the cases not known at the time of approval of a base prospectus, its update or in some cases the publication of Final Terms. As such, listing in the prospectus all the potential distributors for a specific issue may not be possible.
According to their own internal selection process, intermediaries have the capacity to select among all the available public offered products, the product that they want to propose to their clients

	Q12: If the above elements are known at the time of approval of the prospectus or the time of filing the final terms, what are the disadvantages (if any) for including this information within the prospectus or final terms?
	As stated above the information is very usually not known at the time of approval of the base prospectus, its update or the publication of Final Terms. We think that the responsibility to use a proper prospectus lies on the intermediary that offers the product even though the responsibility in relation to the content of the prospectus is on the issuer. It can also be highlighted that the market practise for all marketing documents for retail products is to precise where the Base prospectus, its supplements and the Final Terms of the specific issue can be accessed.

	Q13: ESMA believes that the means of publication to be used in relation to the existence of a consent and any conditions attached to it should allow investors and competent authorities to clearly determine the responsibilities of the persons involved. Instead of including the above elements within the prospectus do you believe that there are any other methods of publication for this information that would also provide sufficient transparency and legal certainty? If yes, please specify.
	This information should be provided to the investor by the intermediary in the marketing materials if any or in the subscription form. Alternatively, this information could be included in regulatory information services established under Transparency Directive. 

	Q14: Do you consider a supplement necessary in relation to information on retail cascades? Please explain and justify your position, also taking into account different typical situations of retail cascades and any effect such retail cascade related information may have on the assessment of the securities.
	We believe that the information on retail cascade is only relevant for the investor at the time of subscription of the product. The information that a new distributor is authorised to use a base prospectus is not material for an existing note holders. Alternatively, the termination of an agreement with an intermediary would not have retroactive effect on existing investors with an issue and therefore would not be material for these investors. For these reasons this information and the reasons explained above we think that the formal information on the authorisation given by the issuer to the intermediary on the use of the prospectus should be available to the investor through the intermediary at the time of its investment decision.

	Q15: In case of standalone prospectuses:
	

	Q15a): If a supplement is not required, how should the consent to use the prospectus be published?
	

	Q15b): If a supplement is not required, how can it be safeguarded that the investor and the competent authority in the home member state but also the competent authorities in any host member states learn of the new information? Please explain and justify your position, also taking into account issues as e.g. language requirements, filing of such information with the relevant competent authorities and responsibility issues that may arise in respect of such disclosures outside of a prospectus.
	

	Q15c): Without prejudice to the requirement of a supplement, when information on a retail cascade is not known at the time of approval of a prospectus, do you consider it necessary to indicate in a prospectus how such information on retail cascades will be published? Should there be any specific regulation or guidance detailing by what means such information should be published (e.g. requiring publication in accordance with Article 14.2. Prospectus Directive)?
	


Index composed by the Issuer
ESMA definition of proprietary indices mixes issues related to strategy indices with the ones related to proprietary indices. Issues related to the absence of past performance, of general knowledge by the large public and of complexity of rules are not specific to proprietary indices but instead concern strategy indices or general market indices whether sponsored by an issuer or by a third party index sponsor. The only specific issue for proprietary indices is the potential conflict of interest where the issuer of the note is also the index sponsor.
The management of conflict of interest within an investment service provider entity is regulated under MiFID and is subject to the publication of a conflict of interest policy by the ISP.
The composition of a proprietary index is governed by transparent index rules which imply that they are not discretionary. These rules are disclosed on the sponsor website which is freely accessible to investors. In addition, a summary of the index rules is disclosed in the Final Terms which contains a clear explanation of the evolution of the index, but we don’t think that providing mathematical formula will better describe the product to retail investors and we doubt they will even understand it.
Contrary to ESMA’s assumption, the description of proprietary index is much more transparent than the market indices in terms of access to information. 
Then, issuers have absolutely no discretionary rights to amend or modify formulas without the investors’ consent or the respect of deontological rules. For instance, in order to prevent conflict of interests, our policies impose to recourse to external calculation agents. 
It should be noted that the number of structured issues providing an exposure to proprietary indices have been raising and is still raising subscription proceeds, which per se is already a strong indication that there is a demand for these products and that they have been delivering a performance deemed as competitive in comparison with other types of investments.
ESMA should consider the benefit to use indices as underlying of structured notes against for example the use of fund structures which are much more expensive for the investor (custodian costs, administrative costs…).
	ESMA’s questions
	SG’s answers

	Q6: Do you agree with ESMA's observation that it is not a common market practice to issue, under prospectuses prepared for the purpose of the Prospectus Directive, derivative securities linked to an index composed by another issuer? If not, please provide specific examples.
	We agree with ESMA position though this situation can happen.

	Q7: Do you agree to keep the current requirement of the Prospectus Regulation to disclose the description of an index composed by the issuer in the prospectus?
If yes, please feel free to provide additional arguments.
If not, please provide the reasoning behind your position.
	We disagree with ESMA reasoning.
It is not a current requirement of the Prospectus Regulation to disclose the description of an index in the prospectus. This description is required by annex XII which provides to disclosure requirements that have to be included in the Securities note at minimum. So far, article 23.4 of the Prospectus Regulation allows issuers to disclose this information in the Final Terms if it is not known at the time of the approval of the prospectus.
Currently, Final Terms disclose a summary of index rules and a description of the index objective in a comprehensible and complete manner. The issuer is also subject to MiFID requirements on marketing documentation, which is also provided to the regulators. 
Furthermore, Final terms mention the free access website address where investors can find all details regarding index rules and index composition, updated on a very regular basis.
( Conflicts of interests
In relation to the potential conflict of interest situation when the issuer is also acting as index sponsor, ESMA should note that in most of cases, proprietary indices are calculated by an independent calculation agent such as S&P, Dow Jones… Société Générale, as index sponsor of proprietary indices always complies with such rules and always appoints such independent third party, to guarantee the independency of calculation and avoid any conflict of interest.
In addition, banking regulation imposes Chinese walls that prevent trading teams and business teams to share information so that conflict of interests cannot appear internally. Our compliance officer regularly checks that the front office always complies with such rules, in particular based on the MiFID conflict of interest rules 
( No past performance
This issue is not specific to proprietary indices but is instead common all new indices.
ESMA recognizes that proprietary indices that are strategy indices are often composed on client’s request (page 20, paragraph 88 of its Final report), and thus can’t have any past-performance.
Nevertheless, before their launch, these indices are systematically submitted to “stress-tests” and “back tests” to evaluate the index reaction to different market scenarios.
Furthermore as opposed to traditional market indices, lots of proprietary indices are composed on client’s demand, reflecting an answer to their financial needs and market expectations.  .
That is the reason why an extensive list of all proprietary indices used cannot be inserted in the Prospectus at the time of approval.
Consequently each new index created by the issuer during the validity of the prospectus would require a supplement. It will be time consuming and will increase appreciably the cost and the launch schedule of the products (as set out below in our general statement relating to the costs involved by this requirement).
( No general knowledge by the large public
Knowing the existence of a market indices doesn’t mean that investors have precise information on their composition such as S&P 500 which generally very complex and whose rebalancing is not necessarily made in accordance to a model but determined by a decision of a scientific committee. Strategy indices instead are usually set up as systematic (rebalancing according to a model) and their future performance can therefore be clearly described depending on market scenarios.
As stated above, the goal of marketing documentation is to provide to the investors with such clear information in order to enable them to decide whether or not to invest.
( Complex set of rules
This issue is not specific to proprietary indices but is instead common to many indices.
ESMA has already recognized in the Final Report (page 20, paragraph 88) that “all indices are governed by complex rules”.
In order to reinforce our arguments, we would like to point out that giving a description of the composition and the calculation method of an index will not be as comprehensible as explaining its evolution within its environment.
So, the insertion of this description in the Base Prospectus will not make these indices more readable and understandable by investors, while it will increase costs for issuers. The description in plain English of the strategy followed by proprietary indices is for the reason always provided in the Final Terms of the Products and available in a free access website, with updated information (composition, performance…)
( Assuming full liability
This issue is not specific to proprietary indices but is instead common to all indices. We believe that this issue is easier to deal with in the case of a proprietary index due to the same identity of both the issuer and index sponsor.
The liability of the issuer relating to the composition of an index used as an underlying of a financial instrument is already regulated by MiFID Consequently, the sponsor is responsible for all information provided.
This liability could be disclosed in the Final Terms or in the Base Prospectus through a statement such as “as the index sponsor, the issuer is responsible for all information provided in the sponsor website”.
This main point is to provide investors with clear and objective information instead of a superposition of loads of information.
For these reasons we strongly believe that proprietary index description should be included in the final terms of the issue (CAT. C instead of CAT.A or B), as it is currently the case.


	Q8: Do you agree that Item 4.2.2. of Annex XII needs to be revised to the extent that an index description should also be required for an index composed by any entity belonging to the same  group as the issuer, or by an entity acting in association with, or on behalf of, the issuer? If not, please provide your reasons.
	We don’t agree. 
As it has been exposed here-above, that there is no a conflict of interest when the issuer acts as the index sponsor, this is even less probable when the link between the issuer and the index sponsor is distended. Those entities have their own moral personality which imply own responsibility.
As such, we are not so sure that the terminology of « proprietary index » is relevant when the calculation agent is not affiliated at all with the index sponsor / the issuer. A licence index contract cannot be considered in our view as an « association » or an « acting on behalf ». 



( Costs involved by this requirement:
Including proprietary index formulas in the prospectus will have a negative effect on all the markets participants, which are issuers, regulators and investors.
First, as proprietary indices are not standardized and are created according to the market conditions and the investors’ need, they cannot be included in the base prospectus at the time of its approval.
As a result, any new proprietary index would then require a supplement or to be issued as a stand alone prospectus.
In order to illustrate the impact on the length and the comprehensibility of the base prospectus:
· There is 400 SG proprietary indices
· For each, index rules represent 15 pages of documentation
· Index rules summary represent 2 or 3 pages.
It also means that this new requirement will conduct to a huge increase of the number of supplement. Typically, this could mean a supplement per issue.
The multiplication of supplements would be time consuming and would significantly raise legal and translation costs, increasethe delay to launch new products and the number of transactions.
Rough forecast of the relevant costs take into account: 
-   1500EUR per supplement approved by the CSSF.
· translation costs
· in house and external legal costs (it will increase the number of stand-alone issues)
       -   higher issuer’s listing agent fees
Consequently, issuers might not be able to draft a supplement each time an investor will ask for a specific product. This will result in a restriction of market opportunities, without any benefit for investors.
The difficulty to answer quickly to the investors’ queries will be accentuated by the increase of delay of the authorities’ approval. ESMA should not minimize the increase of approval delays for regulators.
ESMA should also consider the fact that the current market conditions make it hard for issuers to find liquidity. This new requirement, which has to be read with the last consultation requirements especially on the pay-off formulas disclosure, will conduct in a drastic decrease of the European financial products business.
ESMA should recognize that this proposition increase the banks’ difficulty to find diversified and stable funding sources.
Profit forecast and estimate
	ESMA’s questions
	SG’s answers

	Q9: Do you agree with ESMA’s view to keep the current requirement of the Prospectus Regulation to produce a report for profit forecasts and profit estimates?
If yes, please feel free to provide additional arguments.
If not, please provide the reasoning behind your position.
	We agree with ESMA view to keep the current requirement.

	Q10: Do you agree with ESMA’s approach to exclude “preliminary statements” from the scope of
Article 2.11. relating to “profit estimate” and to provide a definition of “preliminary statements” in the Prospectus Regulation? If not, please indicate your reasons.
	We agree with ESMA’s approach.

	Q11: Do you agree with the list of criteria that have been defined for “preliminary statements”? If not, please indicate your reasons.
	We agree with the list of criteria.


Audited historical financial information
	ESMA’s questions
	SG’s answers

	Q12: Do you agree to keep the current requirement of the Prospectus Regulation to produce audited financial information covering the latest three financial years?
If yes, please feel free to provide additional arguments.
If not, please provide the reasoning behind your position
	We believe that the current requirement to produce audited financial information could be limited to the latest two financial years for companies that are already negotiated on a regulated market. These companies are already subject to the Transparency Directive and which guarantees regular public information. This is already the case in France where most of listed companies (and all of blue chips) produce a yearly Registration Document complying with Annex I of the Prospectus Regulation. The audited financial information is incorporated in the prospectus by reference to the latest Registration Document and to the audited financial statements included in the Registration Document of the two previous years.
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