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Dear Sir, Madam,

We welcome the opportunity to respond to your discussion paper regarding the Key concepts of the Alternative Investment Fund Managers Directive and types of AIFM, dated 23 February 2012. 

Corio N.V., Eurocommercial Properties N.V., NSI N.V., Unibail-Rodamco S.E., VastNed Retail N.V and  Wereldhave N.V. are closed-end real estate investment companies (Dutch REITs, or "DREITs") established in the Netherlands and listed at NYSE Euronext Amsterdam, with international property portfolios. The listed shares are freely tradable on a continuous basis amongst existing and potential investors and are included in the main indices of NYSE Euronext Amsterdam (the AEX-index and the MidCap-index respectively). 

The DREITs are members of the European Public Real Estate Association ("EPRA") and fully support the EPRA response to the discussion paper. Nonetheless, we wish to explicitly respond to the orientations regarding the definition of the AIF (chapter IV, paragraph 4, questions 5, 6 and 10).
DREITs are not different from ordinary (listed) companies. The activities of the DREITs, their governance structure, the absence of a defined investment policy, and the fact that they do not only act in the interests of their shareholders but have to take into consideration also the interests of other stakeholders such as tenants and employees, are well-founded arguments that the AIFM-directive is not applicable to the DREITs.
Question

5. Do you agree with the orientations set out above on the content of the criteria extracted

from the definition of AIF?
6. Do you have any alternative/additional suggestions on the content of these criteria?
Collective investment (paragraph 28)

The definition of an AIF assumes that the AIF in its operations is fully and exclusively focussed on the investors. This is an additional distinguishing feature which in our view can be added to the criteria to identify an AIF. 

DREITs are not exclusively focussed on the interests of their shareholders and in their decision making and operations, like other ordinary companies, also have to take into consideration the interests of other stakeholders such as their tenants and employees. We note that this does not mean that the interest of the investors is not safeguarded. DREITs are subject to strict (regulatory) obligations due to the fact that they are listed on a regulated market (e.g. the Transparency Directive and Netherlands Corporate Governance legislation) and that DREITs must publish their audited financial statements in accordance with IFRS.
We agree with ESMA that a collective investment undertaking should have the purpose of generating a return for its investors through the sale of its investments as opposed to an entity acting for its own account and whose purpose is to manage the underlying assets with a view to generating value during the life of the undertaking. The strategies of DREITs are not aimed at generating returns by means of divesting with a view to distributing the proceeds to their shareholders. They have a long-term focus on rental income and enhancing the value of their properties rather than a defined investment horizon. DREITS are incorporated for an indefinite period of time. Divestments will predominantly occur following a change in the investment strategy and not for the sole purpose of generating returns. 
Defined investment policy (paragraphs 30/32)

We agree with ESMA on the criteria set out in paragraphs 30 – 32. DREITs do not have a defined investment policy. Instead DREITs have an investment strategy which is a broad description of the activities performed and is not a specified mandate which forms part of an agreement between the DREITs and their investors or the DREITs' constitutional documents. 

The governance structure of DREITs is similar to that of other listed companies. Consequently, the managing board and the supervisory board of the DREITs determine the investment strategy, for (an amendment of) which no consent is required from the general meeting of shareholders. 

Question

10. Do you agree with the analysis on the absence of any investor discretion or control of

the underlying assets in an AIF? If not, please explain why.
Control of underlying assets (paragraph 34)

We understand that paragraph 34 refers to the fact that the investors do not have a say in the actual implementation of the investment policy. This is correct but in our view it is not a distinguishing feature of an AIF. In line with paragraph 28 and with reference to our response above, in our view the distinguishing feature is that an AIF is not involved in the day-to-day operations of its assets. 

An AIF will buy, (passively) hold and sell assets. To the contrary, DREITs are actively involved with the day-to-day operations of their assets. For example, DREITs are involved in the development and redevelopment of real estate (their assets) but also manage the day-to-day maintenance activities relating to the real estate (the so-called property management). Thus maintaining and enhancing the value of their assets and optimizing rental income. 

We suggest adding as a distinguishing feature that involvement with the day-to-day operations of assets does not resemble the activities of an AIF.

We would be grateful if our suggestions are included in the (draft) regulatory technical standards.  

We are fully available for any questions you may have or to provide any additional information about the characteristics of the activities of DREITs.

Yours sincerely,
Yours sincerely,

On behalf of the Board of the Association

Evert Jan van Garderen, Chairman
Daniel van Dongen, Secretary

Tom de Witte, Treasurer
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