Consultation on Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories

Madrid, September 2012
Telefonica SA, company that provides telecommunication and other services on a world wide basis being present in over 20 countries around the world.
We welcome the Consultation on Draft Technical Standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories published by the European Commission, and we take the opportunity to provide the following comments on this document: 
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Yes, the definition appropriately captures the derivatives contracts that are objectively measurable as reducing risk. It has to be mentioned that the definition is wide enough as to the risks identified and at the same time incorporates accounting standards. The definition has to be clear enough as to make sure that the accounting treatment is not the sole definition for a derivative not to clear through a CCP. Basically Paragraphs 29 and 30 should be read together emphasizing the also clearly stated at the beginning of paragraph 30. 
Accounting treatment can be an addition to the definition but not the sole requisite for an OTC Derivative to be exempt from clearing.
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In general we believe the considerations are appropriate. The broad definition does not imply the threshold should be low since we believe it is hard to determine what a low threshold, a medium threshold and a high threshold should be. 
We do not agree with paragraph 34 since we believe the clearing threshold should be set by asset class, individually netted by asset class and then analyzed on a class by class basis to determine if notional amounts by asset class can be added or netted or if on the other hand another kind of calculation has to be performed.
Also we do not agree with the end of paragraph 27. If the clearing threshold is exceeded, then the clearing obligation shall NOT be applied to all derivatives entered by the non financial counterparty after the time  the firm has exceeded the threshold. Up to that point the collateral is posted but there should be defined an allowance margin so that the counterparty can be executing transactions that should be exempt from clearing. Then the next time the collateral is checked the process can start again.
There has to be a mechanism defined so that collateral is reduced and the threshold excess is withdrawn and therefore the counterparty can start entering into transactions exempt from clearing.
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The timing of confirmations is too demanding even for trades that are not executed electronically. Due to compliance reasons we, as a group, are forced to have 2 physical signatures (not even digital signature) of 2 executives. These may not be obtained in the same trading day. We believe that it should be no later than 15 days. The important factor to take into account is to have proper communications of why the transaction has not been validated. There has to be some kind of criteria to determine the degree of importance of why a trade has not been validated. It is different if a transaction is not signed due to a difference in day count than from a difference of currencies traded or the side of the trade.
Yes, without compliance limitations, electronically traded transactions should be confirmed more quickly than ones that are not.
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10 business days and it should be analyzed on a case by case basis.
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We do not agree since reconciliation will not be needed if the proper systems are placed in a trade repository. Therefore reconciliation should not be an issue.
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Intra group transactions should not be treated since they sould be the exact mirror of the external transaction.
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It is essential that different transaction reporting mechanisms are consistent with each other. The best way to address this would be to use the same kind of systems in place in CCPs but used only for information matching purposes in the trade repositories.
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It makes a big difference if trades are reported to 2 different trade repositories. If it is just one trade repository there should be only one trade ID (even if each counterparty maintains its internal control trade ID por information purposes). The complexity of assigning 1 trade ID arises if the trade is reported into 2 different repositories.
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No, for Non Deliverable Forwards to be contemplated there should be a field available for the fixing against which these trades settle.
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Calculating exposures should be done by asset class and then sorted by term, notional. Collateral can help but a good picture on the risk say on the 5 year part of the EUR swap curve could be approximated by netting all Trade Repositories reported transactions within that time bucket. 

Also a good idea to approximate the exposure would be to create something similar to a par swap map.
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Control and time limits.
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a) 3-5 year

b) 1 year
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By asset class, time bucket and currency.
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By weekly or monthly
