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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the questions listed in the Consultation Paper on the Clearing Obligation under EMIR (n0. 1), published on ESMA’s website.
Comments are most helpful if they:
respond to the question stated;
contain a clear rationale; and
describe any alternatives ESMA should consider.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
ESMA will consider all comments received by 18 August 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input - Consultations’. 
How to use this form to reply
Please note that, in order to facilitate the analysis of the responses, ESMA will be using an IT tool that does not allow processing of responses which do not follow the formatting indications described below. 
Therefore, in responding you are kindly invited to proceed as follows:
use this form to reply and send your response in Word format;
type your response in the frame “TYPE YOUR TEXT HERE” and do not remove the tags of type <ESMA_QUESTION_1> Your response should be framed by the 2 tags corresponding to the question; and
if you have no response to a question, do not delete the tags and leave the text “TYPE YOUR TEXT HERE” between the tags.
Publication of responses
All contributions received will be published following the close of the consultation, unless you request otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be publically disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make not to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Legal Notice’.
Who should read this paper
All interested stakeholders are invited to respond to this consultation paper. In particular, responses are sought from financial and non-financial counterparties of OTC derivatives transactions which will be subject to the clearing obligation, as well as central counterparties (CCPs).
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	Polish Bank Association

	Are you representing an association?
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	Activity
	Banking sector
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	Poland


[bookmark: _Toc392599420]
Introduction

Please make your introductory comments below:

<ESMA_COMMENT_1>
 Polish Bank Association (PBA) disagrees with the main thesis presented in the Consultation Paper on Clearing Obligation which states that clearing obligation would be initially applied only to G4 currencies for the OTC interest rate class. PBA strongly believes that exclusion of PLN settled interest rate derivatives from the Class+ products may not only be detrimental for the balanced economic growth in Poland, but is also incoherent with the main goal of the EMIR regulation.

In the opinion of PBA the Polish market fully deserves to apply rules that act toward increasing transparency, reducing credit risk, ensuring integrity and effectiveness of concluded trades. What needs to be taken into account is that trades in PLN settled OTC interest rate derivatives are mostly analogical standards that are applicable towards those settled G4 currencies. Moreover, Polish banks seem to be advanced in preparation for central clearing (some of them had proved their readiness during tests with KDPW_CCP (central counterparty in Poland)). Banks have already born significant costs connected with the central clearing obligation. 

[bookmark: _GoBack]Please note that leaving notified classes without clearing obligation would also decrease a competitive position of relevant CCPs, as clearing members of these CCPs may be pressed by its CCP connected counterparties to get an access to the other CCP that they use to clear trades in the Class+ there and hence making it less probable to use a domestic CCP for clearing in the future notified class currently out of the scope of the clearing obligation. There is also big pressure on local banks to clear transaction via clearing members having an access to other CCPs because they may also offer clearing G4 currencies which is not consistent with equal conditions of competition. From the PBA point of view, ESMA should prevent the possibility of regulatory arbitrage and promote equal conditions of competition which is formulated in article 1, paragraph 5, letter d of Regulation No 1095/2010 of the EP and the Council.

Current determination of centrally clearable classes states that the highest numbers, values and liquidity of OTC derivatives trades concluded by European market participants are for EUR, USD and GBP. EMIR regulation does not affect only those but also common actions undertaken in other CCPs and markets to conform to the new regulations, systems and risk management procedures. Taking this into account, lack of mandatory clearing for PLN may have negative overtone, especially if one considers the commitment and costs that were born by financial institutions in Poland. 

It is worth mentioning that the rule of not discrimination - which is one of fundamental EU rules that should be applied by all EU bodies - was defined in point 17 of Introduction to the EMIR regulation. When instruments cleared in the currency of one or certain national countries are exempted from the duty of being centrally cleared, there are no more equal conditions of competition within the internal market.
<ESMA_COMMENT_1>

[bookmark: _Toc392599421][bookmark: _Toc391309264][bookmark: _Toc391312004][bookmark: _Toc391309265][bookmark: _Toc391312005]	The clearing obligation procedure

Question 1: Do you have any comment on the clearing obligation procedure described in Section 1?

<ESMA_QUESTION_1>
Despite the fact that the PBA disagrees with exclusion of the class of interest rate OTC derivatives settled in PLN from the Class+, it needs to be pointed that the proposed clearing procedure does not even determine the future path for establishing a clearing obligation as regards classes that are proposed not to be subject to the clearing obligation in the current determination. 

Referring to the Point 9, the clearing obligation procedure is only initiated in case of the initial authorisation of the European CCP, extension of activity or recognition of a third country CCP.

As a result, there might be no triggers for performing the clearing obligation procedure for those notified classes that have been proposed not to be subject to the clearing obligation whether no new CCP is authorised to clear those classes. 

It needs to be noticed that CCPs clearing those classes of OTC derivatives that are proposed not to be subject to the clearing obligation, have undertaken huge financial and organisational efforts in development their OTC services and also gained their participants involvement in the project which should entitle them and their participants to learn from ESMA when notified classes not to subject to the clearing obligation, including interest rate OTC derivatives denominated in PLN, are to be in the scope of the clearing obligation or what exact condition must be met in accordance with ESMA to rehear the case of their inclusion. This path should also be presented in RTS. 
<ESMA_QUESTION_1>

[bookmark: _Toc389496892][bookmark: _Toc392599422]	Structure of the interest rate derivatives classes
Characteristics to be used for interest rate derivative classes
Question 2: Do you consider that the proposed structure defined here for the interest rate OTC derivative classes enables counterparties to identify which contracts fall under the clearing obligation as well as allows international convergence? Please explain.

<ESMA_QUESTION_2>
PBA expresses its approval for the proposed structure of the interest rate OTC derivative classes.
<ESMA_QUESTION_2>

Additional Characteristics needed to cover Covered Bonds derivatives
Question 3: Do you consider that the proposed approach on covered bonds derivatives ensures that the special characteristics of those contracts are adequately taken into account in the context of the clearing obligation? Please explain why and possible alternatives.
Stakeholders (CCPs and covered bond derivatives users, in particular) are invited to provide detailed feedback on paragraph 38 above. In particular: what is the nature of the impediments (e.g. legal, technical) that CCPs are facing in this respect, if any? Has there been further discussions between CCPs and covered bond derivatives users and any progress resulting thereof?

<ESMA_QUESTION_3>
Covered Bond derivatives are not currently cleared by KDPW_CCP and according to the PBA knowledge are not planned to be cleared in the nearest future so PBA cannot refer to this question.
<ESMA_QUESTION_3>

[bookmark: _Ref392590661]Public Register
Question 4: Do you have any comment on the public register described in Section 2.3?

<ESMA_QUESTION_4>
PBA is on the position that the Class+ may be generally defined in RTS but specified in a more detailed way in the public register. PBA also agrees that the addition and the removal of clearing obligation may require a different approach and that the removal of a class may need a more immediate reaction than the addition of a class.
<ESMA_QUESTION_4>
[bookmark: _Toc389466262][bookmark: _Toc389496893][bookmark: _Toc392599424]	Determination of the OTC interest rate classes to be subject to the clearing obligation

Question 5: In view of the criteria set in Article 5(4) of EMIR, do you consider that this set of classes addresses appropriately the systemic risk associated to interest rate OTC derivatives? Please include relevant data or information where applicable. 
Please include relevant data or information where applicable.

<ESMA_QUESTION_5>
In the opinion of PBA the set of classes proposed by ESMA seems to address the systemic risk associated to interest rate OTC derivatives not in an optimal way because the global perspective adopted in the Consultation Paper does not fully reflect the existence of local jurisdictions with systemically important financial sectors. PBA does not share the view that proposed determination of the Class+ appropriately reflects criteria set in Article 5(4) of the EMIR regulation. The proposition assumes that the Class+ would encompass interest rate derivatives settled only in G4 currencies, i.e. EUR, USD, GBP and JPY. From the PBA point of view such approach is not only unjustified but also dangerous for classes and markets not covered by the regulation.

When discussing goal of systemic risk reduction, the attention should be focused on the single economy or the region that is linked to a specific class. It should be pursued by taking into account different locations of counterparties along with currencies of OTC interest rate derivative transactions. It is because in many local jurisdictions currencies other than EUR, USD, JPY or GBP account for most turnover in those markets. The ESMA’s approach seems to not fully reflect the fact that serious negative consequences for the financial system as a whole may come from turbulences on local markets. 
Please note that the market for PLN-denominated interest rate OTC derivatives is one of the most liquid among the EU countries. What is more, PLN-denominated interest rate OTC derivative contracts are standardised - market participants commonly use ISDA’s and PBA’s master agreements. For the confirmation of trades domestic banks utilize Markit and SWIFT. Post-trade operational processes for PLN-denominated interest rate OTC derivatives are automated. As already mentioned, one of the three CCPs in the EU authorised to clear transactions in PLN-denominated OTC interest rate derivatives, KDPW_CCP, has 14 direct clearing members (one of which is also a clearing member of a foreign CCP – SwapClear). 
Taking that into account Polish banks made substantial operational arrangements (e.g. prepared IT infrastructure) and bore the necessary costs to clear them in CCPs. As a result 14 Polish banks are members of KDPW_CCP and one is also a member of SwapClear. At the moment some of these banks are preparing to provide client clearing services. There is a lot of concerns among domestic banks whether in the short future at least certain classes of PLN-denominated interest rate OTC derivatives are going to be CCP-eligible. There is also an uncertainty among some domestic banks if they should remain clearing members of any CCP.
<ESMA_QUESTION_5>


[bookmark: _Ref390182009][bookmark: _Toc392599425]	Determination of the dates on which the obligation applies and the categories of counterparties

[bookmark: _Ref392593104][bookmark: _Ref389061836]Analysis of the criteria relevant for the determination of the dates

Question 6: Do you have any comment on the analysis presented in Section 4.1?

<ESMA_QUESTION_6>
PBA agrees with the analysis of the criteria relevant for the determination of the dates. <ESMA_QUESTION_6>

[bookmark: _Ref392593201]Determination of the categories of counterparties (Criteria (d) to (f))

Question 7: Do you consider that the classification of counterparties presented in Section 4.2 ensures a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_7>
PBA agrees with the proposed three-level classification of counterparties presented in Section 4.2.
<ESMA_QUESTION_7>

[bookmark: _Ref389061941]Determination of the dates from which the clearing obligation takes effect

Question 8: Do you consider that the proposed dates of application ensure a smooth implementation of the clearing obligation? Please explain why and possible alternatives.

<ESMA_QUESTION_8>
From the PBA perspective a one-year difference in application Category 1 and Category 2 is too long to ensure a smooth implementation of the clearing obligation. PBA thinks that Category 2 counterparties should establish links to relevant CCPs and start clearing as soon possible. In the PBA opinion the date of application of Category 2 should be 12 months from the entry into force of the RTS on the clearing obligation.
<ESMA_QUESTION_8>


[bookmark: _Toc392599426]	Remaining maturity and frontloading


Question 9: Do you consider that the proposed approach on frontloading and the minimum remaining maturity ensures that the uncertainty related to this requirement is sufficiently mitigated, while allowing a meaningful set of contracts to be captured? If not, please explain why and provide possible alternatives compatible with EMIR.

<ESMA_QUESTION_9>
Yes, PBA agrees with the proposed approach on frontloading and the minimum remaining maturity.
<ESMA_QUESTION_9>


[bookmark: _Ref390182025][bookmark: _Toc392599427]	OTC equity derivative classes that are proposed not to be subject to the clearing obligation


Question 10: Do you have any comment on the analysis on the Equity OTC derivative classes presented in Section 6?

<ESMA_QUESTION_10>
No comment.
<ESMA_QUESTION_10>


[bookmark: _Ref392593404][bookmark: _Toc392599428]	OTC Interest rate future and option classes that are proposed not to be subject to the clearing obligation

Question 11: Do you have any comment on the analysis on the OTC Interest rate future and options derivative classes presented in Section 7?

<ESMA_QUESTION_11>
No comment.
<ESMA_QUESTION_11>


[bookmark: _Ref389465288][bookmark: _Toc392599429]Annex I - Commission mandate to develop technical standards

[bookmark: _Ref389466688][bookmark: _Toc392599430]Annex II - Draft Regulatory Technical Standards on the Clearing Obligation
Question 12: Please indicate your comments on the draft RTS other than those already made in the previous questions.

<ESMA_QUESTION_12>
PBA believes that RTS should include the procedure and timeline for the classes of OTC derivatives that are not subject to the clearing obligation but belong to the given asset-class. As explained by ESMA in point 13, the consultation paper refers to all the classes of interest rate OTC derivatives and other consultation papers are expected to include different asset classes. It is not clear whether and when interest rate OTC derivatives denominated in other currencies than EUR, GBP, USD and JPY will be subject to the clearing obligation.
<ESMA_QUESTION_12>


[bookmark: _Toc392599431]Annex III - Impact assessment
Question 13: Please indicate your comments on the CBA.

<ESMA_QUESTION_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_13>
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