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RESPONSE TO ESMA DISCUSSION PAPER 2014/548 OF 22 MAY 2014

McGraw Hill Financial Inc is a leading US-headquartered financial intelligence company providing the global capital and commodity markets with independent benchmarks, credit ratings, portfolio and enterprise risk solutions, and analytics. 

We are pleased to have the opportunity to provide our input on ESMA’s initial proposals for the Level 2 aspects of the MiFID/MiFIR legislative package.  We confine our comments in this response to the section of your discussion paper which addresses benchmarks, and specifically questions 411 to 445.

McGraw Hill Financial 

Two of the core business divisions of McGraw Hill Financial Inc (MHFI), S&P Dow Jones Indices (SPDJI) and Platts are producers and distributors of benchmarks for the commodity and financial markets.

SPDJI is the world's largest provider of financial market indices. Formed in 2012 by combining the S&P Indices business and the Dow Jones Indexes business from the CME Group, S&P Dow Jones Indices calculates over one million indices, publishes benchmarks that provide the basis for over 620 index-linked ETFs with global assets of $492.6 billion, and serves as the foundation for $1.99 trillion of the world's indexed assets.

S&P Dow Jones Indices has 19 offices worldwide with over 300 employees serving customers in more than 60 countries.

Platts is a leading global provider of energy, petrochemicals, metals and agriculture information, and a premier source of benchmark price assessments for those commodity markets. Since 1909, Platts has provided information and insights that help customers make sound trading and business decisions and enable the markets to perform with greater transparency and efficiency.

Platts employs approximately 900 people in more than 15 offices worldwide, including the major energy centers of London, Houston and Singapore.
Both Platts and SPDJI are independent and separate from market participants, product providers and government entities. These businesses do not participate in the markets they measure and have no vested interest in the value of any of their indices or price assessments.

As part of our efforts to demonstrate our commitment to these beliefs, Platts has completed an external assurance review that demonstrates its alignment with IOSCO’s Principles for Oil Price Reporting published in October 2012, thereby confirming that its price assessment processes are underpinned by robust governance and control systems.  Similarly, SPDJI has completed its adherence review to demonstrate alignment with the IOSCO Principles for Financial Benchmarks published in July 2013.
1. INTRODUCTORY COMMENTS

A central theme of our response is that it is critical for MiFIR implementing measures in the area of benchmarks to recognize that a ‘one-size-fits-all’ approach can be neither appropriate nor likely to be workable in practice for such a diverse sector of the market.  Benchmarks come in very many shapes and sizes, with the result that a prescriptive requirement that may make sense in one context has the potential in another context to have deeply negative unforeseen consequences and/or to bring about drastically different outcomes.  

ESMA acknowledges this fact in paragraph 13 of section 5.8 of the discussion paper, and so we simply urge ESMA to remain sensitized to certain risks. 

For example, we are concerned that ESMA’s initial approach could have deeply negative effects for EU markets.  In particular, we are concerned that uncertainties around jurisdictional scope of the Level 1 text, combined with any materially onerous requirements for information disclosure which either extend or merely codify the IOSCO Financial Benchmark Principles without adopting the proportionate approach called for by those principles, would be likely to create disincentives for global independent benchmark groups with administration operations and benchmark licensing arrangements in Europe to continue those operations.  In particular we can foresee potential commercial and legal incentives for the most globally-significant benchmarks to be licensed for use in financial instruments traded exclusively on non-EU venues, possibly impacting the availability, accessibility, and liquidity in the EU of many critical investment and hedging products. 
Such an outcome would not be aligned with EU policy objectives with respect to EMIR and MiFID II/MiFIR, both of which seek to encourage OTC trading in the EU onto EU regulated exchanges. 
Further, inflexibly prescriptive licensing requirements may not only be unworkable in practice, but may also be unnecessarily damaging to the private rights of independent organizations such as Platts and SPDJI. 

We believe this outcome can be avoided through less prescriptive Level 2 measures which allow for the continued diversity of approaches within the benchmark sector while still achieving ESMA’s objective of providing open access to trading venues and CCPs. 

2. OVERVIEW OF OUR RESPONSE

MHFI believes that ESMA’s preliminary conclusions and suggestions as set out in section 5.8 of the discussion paper extend beyond what is necessary to achieve the desired outcomes of the Level 1 text.  We are very concerned that, as currently proposed, ESMA’s approach could in various respects have seriously detrimental implications for the intellectual property and other private rights of benchmark providers, including independent benchmark providers such as SPDJI and Platts.

In addition to our commentary below, we take this opportunity to request that ESMA consider providing Level 3 and/or Q&A guidance on the jurisdictional scope of Articles 37 and 38(2) of MiFIR.  Without such guidance or clarity, it has proved somewhat difficult for global benchmark groups to determine the impact of the proposed Level 2 measures on their business or markets more generally.  In particular, we would welcome a confirmation from ESMA that unless and until a benchmark has been licensed to/otherwise permitted to be used by a trading venue or CCP in the EU, Articles 37 and 38(2) have no effect.   It follows, in our view, that a benchmark may be licensed to an EU based user which is not a trading venue or CCP (e.g. in relation to a set of OTC derivatives) without triggering Articles 37 and 38(2). 

Much of our commentary on the discussion paper seeks to explain why we consider it to be essential that the Level 2 measures go no further than is necessary to achieve the open access objective of Article 37 MiFIR, and thereby respect and nurture the competitive and innovative activity of independent benchmark providers such as SPDJI and Platts.

Mandating licensing/disclosure of certain data types

MHFI believes that ESMA does and should recognize that the open access objective of the mandatory licensing regime provided for in Article 37 of MiFIR can and should be balanced with countervailing considerations: in particular the fundamental freedoms of benchmark providers to protect and exercise their private rights, including intellectual property rights.

By mandating that specific data types be disclosed pursuant to benchmark licenses rather than providing that the data made available pursuant to a license be sufficient to allow clearing and trading of financial instruments (i.e. to meet the objective of the Level 1 text), we are very concerned that ESMA would be opening the door to a number of unintended consequences including the following:

· that the detailed and granular standards required by Level 2 may be unworkable or unachievable for certain types of benchmarks;

· that the standards could result in a substantial volume of inappropriate or irrelevant data being produced and distributed to trading venues and CCPs;

· that EU trading venues and CCPs could seek preferential access to data that is incompatible with laws and legal obligations applicable to benchmark providers in other jurisdictions, and 

· that the fundamental rights and freedoms of independent benchmark providers to innovate and carry on competitive business by developing, protecting and commercializing benchmarks will be compromised, ultimately harming the interests of end-users and investors who rely on this innovation to manage their critical business activities, which in turn could have an unnecessary deleterious impact on markets.
We therefore urge ESMA to adopt a purposive rather than prescriptive approach in this area, particularly given that there are already effective licenses for trading and clearing purposes in place today, which indicates that trading venues are already getting the data they need to be able to trade and clear benchmark-related instruments.

Mandating the terms of licenses
We believe that ESMA will not achieve the policy aims of the Level 1 text by seeking to dictate the detailed methodological content of a benchmark or the granular terms on which licenses should be granted by an independent benchmark provider.

We are deeply concerned that ESMA’s preliminary conclusions, if implemented into Level 2 texts, could again create a number of unintended consequences and uncertainties which conflict with the intent of the co-legislators as set out in the Level 1 text.  These unintended consequences include:

· the creation of anti-competitive outcomes by mandating preferential treatment for exchanges and clearing houses over other licensees of the IP and data of benchmark providers.  We believe this would in time lead to further consolidation in the index industry and help to entrench vertically-integrated exchange and index operations;

· the conversion of non-binding IOSCO Principles on methodology content and terms of business, which are designed to be adhered to using a proportionate and risk-adjusted approach, into inflexible legal standards in the Level 2 measures;

· a failure to take account of the very different nature of trading venues and clearing houses as well as their diverse relationships with benchmark providers. Inflexible standardization of the commercial and legal terms of any mandatory licensing arrangements has the potential to materially disadvantage certain types of trading venue or clearing house, or the benchmark provider concerned. For example many exchanges and clearers will have a fully arms-length commercial relationship with a benchmark provider, but some exchanges or clearing venues will own proprietary index managers, and some benchmark providers and venues will have a joint venture relationship or will have developed a co-branded index;
· that the prescribed licensing structure could quickly become out-of-sync with existing market conditions, as well as force breaches of existing long-standing agreements; and

· the creation of conflicts with laws and legal obligations applicable to benchmark providers in other jurisdictions.. The suggestion that trading venues and CCPs could require information about changes to a benchmark prior to other licensees also creates the potential for selective disclosure issues which we believe may conflict with the securities laws in other jurisdictions.

Rather than ESMA designing a new granular set of requirements for methodologies and  licenses, we believe it would be far more appropriate for ESMA  to allow benchmark providers to work from the terms, save for exclusivity provisions, of existing arrangements which have been negotiated in a competitive market environment by independent benchmark providers such as SPDJI and Platts. A plurality of commercial terms between licenses to differentiate among different factual circumstances is not inconsistent with an open access policy objective.  Based on MHFI’s current licensing practices and extensive experience in this area, which include licensing data and other intellectual property for a very substantial number of benchmarks for the purposes of clearing and trading, we believe no other more prescriptive requirements are needed.

In summary, we suggest that the Level 2 measures in this area should be limited to pursuing purposively the open access provided for in the Article 37 Level 1 text.

3. DETAILED FEEDBACK ON PROPOSALS RELATING TO INFORMATION REQUIRED TO BE LICENSED

In this section of our response we provide specific feedback on a number of the proposals set out in the discussion paper in relation to the information to be made available to trading venues and CCPs through licensing and also provide answers to certain of the questions.  All references to paragraphs are to paragraphs in section 5.8 of the discussion paper.

3.1 ESMA’s comments on relevant price and data feeds

In paragraphs 20 to 22, ESMA comments that relevant price and data feeds may need to be provided in real time and in any event “as soon as” the relevant benchmark value has been calculated; that there may be other relevant price and data feed information that should be made available depending on the type of benchmark; and that historical benchmark value data should also be made available. 

Comment

It will not always be the case that a trading venue or CCP needs a real-time feed of data at whatever interval the benchmark is published to serve its trading or clearing purposes.  This will very much depend on the type of product being traded or cleared (not only on the type of benchmark).  

We feel it is important that EU trading venues and CCPs should have access to the same data and information as all other licensees of a benchmark, and therefore should not be able to gain priority or special access to data that is not also to be made available, at least in principle, to other licensees at the same time (including trading venues or CCPs outside the EU). 

Thus we suggest that the appropriate measure should be not whether a venue or a CCP believes that it wants or needs particular data, but whether that data is objectively necessary for trading or clearing purposes.  If trading and clearing in relation to a category of traded instrument is provided by other venues and CCPs without a particular category of data having been provided previously, this should be regarded as de facto evidence that the relevant data is not required for trading or clearing purposes. 
When considering what data may be required for trading and clearing purposes, it is important to take a step back and consider that benchmark data can generally be divided into three categories:

· Publicly-available information.  In the case of SPDJI and Platts, certain information about the relevant benchmarks like the methodologies, is already publicly available and there is therefore no reason for ESMA to mandate its disclosure.
· Data currently available to licensees. Information such as, in the case of equity indices and the index levels, or, in the case of commodities assessments, the price assessment or index levels, is already available pursuant to the current licensing practices of index providers.  There is therefore no need for ESMA to prescribe detailed licensing requirements for such information outside of the exclusivity provisions prescribed by the Level 1 text because those terms are already commonly referenced in existing commercial arrangements.

· Data not currently available to current licensees.  Disclosure of data such as the underlying inputs and in some case the identities of data submitters which are confidential to the benchmark provider, could violate confidentiality agreements with submitters or violate the benchmark providers’ intellectual property rights. Such data are not needed for trading and clearing purposes and are consequently outside the scope of the Level 1 requirements.  

Q411: Do you agree that trading venues require the relevant information mentioned above? If not, why? 

It is unclear what data trading venues and CCPs need for trading and clearing purposes. In the case of equity indices, requiring the provision of data beyond benchmark values and price-level data could well result in a substantial volume of inappropriate or irrelevant data being produced and distributed to trading venues and CCPs.  In the case of many commodities benchmarks, requiring the disclosure of confidential data inputs could result in those submitting the data being less likely to participate in the benchmark formation process, thereby weakening the quality of existing benchmarks and hindering the development of new ones. Requiring the provision of these data would place an onerous and disproportionate burden on benchmark providers and potentially also on trading venues and CCPs, going beyond the policy objectives of the Level 1 text.

Moreover, while trading venues and CCPs might find it commercially attractive for their client base to have access to a real-time feed of information in order to encourage or promote trading activity, we believe such a real-time feed is not necessary for trading or clearing purposes. Similarly, while historical data may be useful for risk management and margining, it should not be necessary for trading and clearing purposes.

Data should not be required to be provided unless it is demonstrably required for trading or clearing purposes, as specified by Article 37, and should otherwise be licensed at the benchmark provider’s discretion. Level 2 measures in this area should not extend beyond what is necessary to achieve the open access provided for in the Article 37 Level 1 text.  In many cases where benchmark data is already licensed for trading and clearing purposes, additional prescriptive requirements for licensing terms are unnecessary. 
Q412: Is there any other additional information in respect of price and data feeds that a trading venue would need for the purposes of trading?

Based on MHFI’s current licensing practices, which includes licensing benchmarks and related data for the purpose of clearing and trading, we firmly believe that no other information is required. ESMA should not allow Article 37 to serve the private commercial interests of selected trading venues and CCPs at the expense of independent benchmark providers by mandating the provision of non-essential information, particularly given that effective licenses for trading and clearing purposes are already in place today, which evidences that trading venues and CCPs are already getting the data they need to be able to trade and clear benchmark-related instruments..  Additionally, trading venues and CCPs are just a narrow category of the many types of users of benchmark data, and providing a certain category of user preferential access could have anti-competitive effects and is fundamentally unfair.  Further, Independent benchmark providers in many cases compete with trading venues to provide benchmarks and would be put at a disadvantage if they were forced to license such data.
Q413: Do you agree that CCPs require the relevant information mentioned above? If not, why? 

Please see the response to Q411 above.

Q414: Is there any other additional information in respect of price and data feeds that a CCP would need for the purposes of clearing?

Please see the response to Q412 above.
Q415: Do you agree that trading venues should have access to benchmark values as soon as they are calculated? If not, why? 

Many benchmark providers, including MHFI, have existing data licensing businesses which grant licenses to parties all over the world, including for purposes of trading and clearing.  Those licenses provide for access to benchmark values at consistently defined time intervals, rather than from the moment of calculation, to ensure parity of data access among licensees and indirectly therefore also among markets.  
Trading venues and CCPs should therefore gain access to benchmark values when they are released to other data licensees.  The suggestion that EU trading venues and CCPs could require information to be disclosed to them prior to other licensees could not only frustrate existing legitimate licensing arrangements but also create the potential for selective disclosure issues which we believe may conflict with securities laws in other jurisdictions. 

We therefore suggest that any obligation to be created in this context should be phrased in terms of making such information available to all licensees at the same time.
Q416: Do you agree that CCPs should have access to benchmark values as soon as they are calculated? If not, why?

Please see the response to Q415 above.
3.2 ESMA’s comments on composition

In paragraphs 23 to 24, ESMA comments that when a benchmark seeks to measure, replicate or track assets or financial instruments, information including the constituents of the benchmarks and weightings should be provided. Details of any composition reviews and any changes made to the composition should also, where possible, be provided in advance of taking effect.

Comment

Once again we are concerned that any prescriptive requirements to provide information should go no further than mandated by the Level 1 text, and we therefore question why a trading venue or CCP needs constituent and weighting information for its trading or clearing purposes . While it is true that trading venues and CCPs may wish to use such data to analyze the suitability of a particular benchmark for use in relation to a particular financial product, a case has not been made for why this data would be necessary to facilitate trading or clearing purposes. 

Thus we suggest that the appropriate measure in this context should not be whether a venue or a CCP considers that it wants or needs particular data, but whether that data are objectively necessary for trading or clearing purposes.

Even if ESMA determined that this information should be the subject of a mandatory license, we believe it is very important that EU trading venues and CCPs should have access to the same data and information as other licensees of a particular benchmark, and should not be able to gain priority or special access to data that for legitimate legal or commercial reasons is not also made available, at least in principle, to other categories of licensee at the same time (including trading venues or CCPs outside the EU).

Similarly, the suggestion that trading venues and CCPs could require information about changes to a benchmark prior to other licensees also creates the potential for selective disclosure issues which we believe may conflict with securities laws in other jurisdictions..
We therefore suggest that any obligation to be created in this context should be phrased in terms of making such information available to all licensees at the same time.
ESMA must also recognize that the forced provision of detailed data of this type (i.e., non-distributed data) when combined with methodologies already disclosed could result in substantial damage to the private rights, including intellectual property rights, of benchmark providers and thus create anti-competitive and anti-innovation incentives, as well as deter those providing such benchmarks from wanting to offer their products and services in the EU..
Q417: Do you agree that trading venues require the relevant information mentioned above? If not, why?

We seek to ensure parity of data access among licensees of our benchmarks.  As with our existing licenses for benchmark data used for trading and clearing purposes, we believe that all licensees should receive the data necessary for their trading and clearing purposes at the same time and we therefore wish to express concern in relation to any proposal for EU venues and CCPs to gain preferential access to benchmark-related data.

We therefore suggest that any obligation to be created in this context should be phrased in terms of making such information available to all licensees at the same time.
Please see our comments in the section immediately preceding this answer.

Q418: Is there any other additional information in respect of composition that a trading venue would need for the purposes of trading?

Based on MHFI’s current licensing practices, which include licensing benchmarks and related data for clearing and trading purposes, we firmly believe that no other information is required.

Q419: Do you agree that CCPs require the relevant information mentioned above? If not, why?

Please see the response to Q417 above.

Q420: Is there any other additional information in respect of composition that a CCP would need for the purposes of clearing?

Based on our experience of MHFI’s current licensing practices, which include licensing benchmarks and related data for the purpose of clearing and trading, we believe no other information is required.  As we note in an earlier answer, ESMA should not allow Article 37 to serve the private commercial interests of selected trading venues and CCPs at the expense of independent benchmark providers by mandating the provision of non-essential information, particularly when in certain cases benchmarks providers compete with trading venues tin the benchmark provision business.  
Q421: Do you agree that trading venues and CCPs should be notified of any planned changes to the composition of the benchmark in advance? And that where this is not possible, notification should be given as soon as the change is made? If not, why?

We seek to ensure parity of data access among licensees of our benchmarks and we are therefore concerned with any proposal that would see EU trading venues and CCPs being notified of any planned changes to a benchmark ahead of other licensees.  

In addition to presenting potential contractual frustrations in relation to existing license arrangements, we are concerned that the provision of information to certain EU trading venues and CCPs in advance of other licensees could create an anti-competitive situation whereby vertically-integrated venues and CCPs, which often also operate index businesses, are provided an unfair advantage over other categories of data licensee (and to the inequitable detriment of independent benchmark providers), including those who license the data for OTC products.

The suggestion that trading venues and CCPs could require information about changes to a benchmark to be disclosed to them prior to other licensees also creates the potential for selective disclosure issues (i.e., providing potentially market-moving information to different parties at different times or on an otherwise discriminatory basis) which we believe may conflict with securities laws in other jurisdictions.

Benchmark providers will already have in place mechanisms for notifying their licensees of changes to their benchmarks and should be able to notify EU trading venues and CCPs of changes pursuant to similar arrangements and at the same times as other licensees.  Parity of access to information is very important in this context.  
3.3 ESMA’s comments on methodology

In paragraphs 25 to 28, ESMA sets out the relevant information that should be published in relation to benchmark determinations (including an explanation of how each determination was developed, the benchmark methodology and the rationale for adopting a methodology).

ESMA also sets out the information that should be included in the benchmark methodology, including rebalancing methodology, calculation behavior when constituents are suspended or closed and the hours during which the benchmark is calculated. ESMA also specifies that procedures for making changes to the methodology should be available and details of any proposed change, where possible, notified in advance.

Comment

MHFI notes that much of the information specified by ESMA is, as ESMA acknowledges, called for by the IOSCO Principles for Financial Benchmarks. Consequently, the majority of this information is already made publicly available by benchmark providers.

We are concerned, however, about the initial approach taken by ESMA, either extending or merely codifying the IOSCO Principles for Financial Benchmarks in the Level 2 text.  First, there are two distinct sets of IOSCO Principles relevant to MHFI’s businesses – the Oil PRA Principles and the Financial Benchmark Principles.  Both sets of IOSCO Principles on methodology content and terms of business are non-binding, and  are designed to be adhered to using a proportionate and risk-adjusted approach. We are concerned that ESMA’s proposal to adopt these principles as non-flexible legal standards in the Level 2 measures could create (dis)incentives for global independent benchmark providers with administration operations and benchmark licensing arrangements in Europe, and therefore result not only in a stagnation of investment and innovation in the EU benchmarks sector, but also a lessening of independent competition.

SPDJI and Platts, respectively, already provide large amounts of the information specified by ESMA in their publicly available methodology documents. Because of the nature of the benchmarks published by MHFI, however, MHFI achieves this by means of general guidance for the benchmark calculation process in its methodologies.  It would be impractical and, for some benchmarks, impossible to publish and disseminate information on the development of each individual determination. Even if this provision is taken to refer to the methodology design more broadly, this could be equally problematic for benchmarks that have evolved in some cases over a period of many years.

We also have concerns about the scope for interpretation (and potential confusion) in relation to certain of the language proposed by ESMA.  For example, it is unclear what is meant by the terms “rebalancing methodology” or “calculation behaviour” and we would therefore welcome some additional clarity as to ESMA’s intention in relation to these points.

Finally, and as stated in paragraphs 3.1 and 3.2 above, we believe parity of access to information is key and we foresee many possible difficulties arising if benchmark administrators were required to provide trading venues and CCPs with de facto preferential notice of planned changes to the benchmark methodology; trading venues and CCPs should not be entitled to be notified of planned updates to a benchmark methodology in advance of other licensees. Even if possible and appropriate, advance notice would not be required for trading and clearing purposes.
Q422: Do you agree that trading venues need the relevant information mentioned above? If not, why?

Platts has completed an external assurance review that demonstrates its alignment with IOSCO’s Principles for Oil Price Reporting published in October 2012, thereby confirming that its price assessment processes are underpinned by robust governance and control systems.  Similarly, SPDJI completed its adherence review to demonstrate alignment with the IOSCO Principles for Financial Benchmarks. 
A good deal of the information specified by ESMA is consequently already publicly available in Platts’ and SPDJI’s methodology documentation. Given that these data are already publicly available, we do not believe that Level 2 measures should mandate for them to be provided separately and on a preferential basis to trading venues or CCPs.  Other data, such as index levels and index constituents, are already licensed regularly and therefore such prescriptive licensing terms need not be mandated.  
Q423: Is there any other additional information in respect of methodology that a trading venue would need for the purposes of trading?

Based on our experience of MHFI’s current licensing practices, which include licensing benchmarks and related data for the purpose of clearing and trading, we believe no other information is required.

Q424: Do you agree that CCPs require the relevant information mentioned above? If not, why?

Please see the response to Q422 above.

Q425: Is there any other additional information in respect of methodology that a CCP would need for the purposes of clearing?

Please see the response to Q423 above.

Q426: Is there any information in respect of the methodology of a benchmark that a person with proprietary rights to a benchmark should not be required to provide to a trading venue or a CCP?

It should not be necessary to mandate the provision of methodologies for a benchmark if, as is the case for Platts and SPDJI, that information is already made public. 

3.4 ESMA’s comments on pricing

In paragraphs 29 to 31, ESMA comments that pricing information may include values, types and sources of inputs used to determine the benchmark. ESMA goes on to comment that for reference rate benchmarks, trading venues and CCPs will not need information on individual submissions for the purposes of trading and clearing and that, instead, the names of contributors would be provided.

Comment

Whilst MHFI is supportive of the provision of a general description of input data and the sources of inputs, we have concerns about any requirement to provide information on individual submissions and input values. For certain benchmarks, confidentiality obligations may prevent the disclosure of these types of information. Similarly, benchmark administrators may not in all cases own information on individual submissions and input values.  In these cases, benchmark administrators could well be required by Level 2 measures to disclose information that it is impossible for them to provide without breaching the rights of others.  In addition, we consider that disclosing input values obtained from competitors in a market could raise competition law concerns.  

Furthermore, the provision of detailed data of this type when combined with methodologies already disclosed could result in substantial damage to private rights, including intellectual property rights, of benchmark providers.

We feel this is a good example of one size not fitting all – we understand why this requirement could be considered appropriate or necessary for certain types of benchmark but it would have potentially very negative and counter-productive effects for certain other types of benchmark so some flexibility in approach is needed.

Q427: Do you agree that trading venues require the relevant information mentioned above (values, types and sources of inputs, used to develop benchmark values)? If not, why?

MHFI does not agree that the data input information described in ESMA’s consultation paper is necessary for trading and clearing purposes.  Moreover, we believe that providing data in excess of what has already been licensed could cause benchmark providers in certain cases to breach confidentiality obligations contained in legitimate arms-length agreements (including with regard to the confidentiality of sources of input data), privacy laws, the intellectual property rights of data providers and, moreover, could well raise competition law concerns in certain contexts. Breaches of confidentiality agreements with data submitters could result in a decline of participation in benchmark formation and a consequent weakening of benchmark quality.
Q428: Is there any other additional information in respect of pricing that a trading venue would need for the purposes of trading?

Based on our experience of MHFI’s current licensing practices, which include licensing benchmarks and related data for clearing and trading purposes, no other information is required.  It is unclear that trading venues and CCPs need this information in any event.  

Q429: In what other circumstances should a trading venue not be able to require the values of the constituents of a benchmark?

Please see the response to Q427 above.

The values of the constituents are already available to most data licensees; however, such information is not necessary for trading or clearing purposes. 
Q430: Do you agree that CCPs require the relevant information mentioned above? If not, why?

Please see the response to Q427 above.

Q431: Is there any other additional information in respect of pricing that a CCP would need for the purposes of clearing?

Based on MHFI’s current licensing practices, which include licensing benchmarks and related data for the purpose of clearing and trading, no other information is required. It is unclear that CCPs need this information in any event.    

Q432: In what other circumstances should a CCP not be able to require the values of the constituents of a benchmark?

Please see the response to Q427 above.

The values of the constituents are already available to most data licensees; however, such information is not necessary for trading or clearing purposes. 

3.5 ESMA’s comments on other information that may be required

In paragraphs 32 to 35, ESMA lists other items of information that may be required including the prompt notification of any inaccuracy in the calculation of a benchmark, changes to the technical features of the data feed and any relevant information available to benchmark users.

Comment

Both SPDJI and Platts have error correction policies. These policies provide that CCPs and trading venues are notified of errors at the same time as other licensees. As noted above, we are concerned that CCPs and trading venues should not receive relevant information prior to other licensees. This is particularly the case as regards error corrections, where such corrections have to be executed uniformly to prevent multiple values of a benchmark being in circulation.  

We therefore suggest that any obligation to be created in this context should be phrased in terms of making such information available to all licensees at the same time.
We ask ESMA also to recognize that it is appropriate that if benchmark providers are required to provide trading venues and CCPs with other information that is provided to benchmark users, the trading venues and CCPs should not be allowed to redistribute this information.  Such redistribution goes beyond the Level 1 text and unnecessarily deprives benchmark providers of their valuable intellectual property rights.  
Q433: Do you agree that trading venues require the additional information mentioned above? If not, why?

Trading venues, like other data licensees, need to know when a correction is made to a benchmark value, but should be notified at the same time as other licensees to ensure parity of access to information.

Q434: Do you agree that CCPs require the additional information mentioned above? If not, why?

CCPs, like other data licensees need to know when a correction is made to a benchmark value, but should be notified at the same time as other licensees to ensure parity of access to information. 

Q435: Is there any other information that a trading venue would need for the purposes of trading?

Based on our experience of MHFI’s current licensing practices, which include licensing benchmarks and related data for the purpose of clearing and trading, other information is not required.  
Q436: Is there any other information that a CCP would need for the purposes of clearing?

Please see the response to question 435 above.

4. DETAILED FEEDBACK ON THE OTHER TERMS OF LICENSING

In this section of our response we provide specific feedback in response to a number of the proposals set out in the discussion paper on the conditions under which access should be granted and also provide answers to certain of ESMA’s specific questions.  All references to paragraphs are to paragraphs in section 5.8 of the discussion paper.
4.1 Background

In paragraphs 36 to 40 ESMA sets out the background to its proposals on the conditions under which access should be granted.  ESMA comments that a benchmark should make its fee schedules transparent to licensees and potential licensees. 
Comment

We are concerned that a requirement to make fee schedules available to potential licensees goes beyond the requirements of the Level 1 text and goes further than is necessary to achieve the open access objective of Article 37 MiFIR. The Level 1 text allows benchmark providers to charge different fee levels for CCPs and trading venues, provided that those fees are justifiable and are not discriminatory. 

This requirement can be met without benchmark providers being required to make their charging structures available to all potential licensees, which could give rise to serious competition concerns as well as being unnecessarily damaging to the legitimate business interests of benchmark providers.  In addition, benchmark providers may not have, and are not required to have, a standard fee structure for their licensing business, and fees are instead agreed on a case-by-case basis.  
4.2 Pass-through licenses

In paragraphs 41 to 45, ESMA comments that, although the Level 1 text is silent on whether license agreements should include a right for trading venues and CCPs to pass information on to their users, ESMA is of the view that information may need to be passed on to users for trading and clearing purposes and that benchmark providers may decide how to license relevant information to users (directly or via the trading venue or CCP).  Access should be provided on a non-discriminatory basis; therefore persons with proprietary rights are required to allow the passing on of information to benchmark users if they have allowed it in comparable cases. 
Comment

We consider that ESMA’s proposals for pass-through licenses go well beyond the Level 1 text which expressly requires licensing only to CCPs and trading venues for trading and clearing purposes. We are concerned that ESMA’s proposals therefore conflict with the intent of the Level 1 text:- Had the European legislators wanted to require licensing and/or mandate the specific terms of licenses to end users this would have been provided for specifically in Article 37 of MiFIR.

In the case of many benchmarks, including those published by SPDJI and Platts, end users are directly licensed the data for many purposes, including uses internal to the end-user’s business.  These data serve important market needs, not necessarily because they underpin a financial contract but because they help end-users manage their core businesses separate and apart from any use of financial contracts for hedging or other purposes.  In the case of Platts, for example, its commodities price assessments are licensed for use by end-users to buy, sell or transform physical commodities. While the same data can be used to underpin a financial contract, the data nevertheless have individual value as intellectual property.  Allowing trading venues and CCPs to license these data without regard to those intellectual property rights would deprive benchmark providers of a significant portion of their  existing licensing business and future licensing opportunities and would likely lead to benchmark providers not wanting to participate in markets where those intellectual property rights were not respected.  It could also create confusion, as some end-users may not understand whether the source of the information is the benchmark provider or the exchange (so, for example, in the case of a financial instrument based on a  physical commodity assessment, whether the price received from the trading venue or CCP is the underlying physical price or the price of the financial instrument).  

Benchmark providers may also have legitimate reasons for not wishing to license their data directly to CCP and trading venue users, or to particular users. Moreover, in some cases benchmark providers may not know or be able to identify all of the users of a trading venue or CCP. 

Q437: Do you agree with the principles described above? If not, why? 

Please refer to our comments in the section immediately above.  We do not agree with ESMA’s proposal to require licensing to users of CCPs or trading venues.

As explained above, we consider that these proposals go beyond the Level 1 text which expressly requires licensing only to CCPs and trading venues for trading and clearing purposes. We consider that the initial proposals may therefore conflict with the intent of the Level 1 text.

Benchmark providers may have legitimate reasons for not wishing to license their data directly to CCP and trading venue users, or to particular users. Moreover, in many cases benchmark providers may not know or be able to identify all of the users of a trading venue or CCP. 

We would also welcome a confirmation from ESMA in Level 3 and/or Q&A guidance on the product scope of Article 37; we consider that the wording of the Level 1 text does not require a benchmark provider which licenses a broad benchmark to an EU trading venue or CCP to also license a benchmark which may comprise a sub-set of that broad benchmark / and or a similar benchmark.  
Q438: Do users of trading venues need non-publicly disclosed information on benchmarks? 

MHFI has existing data license agreements, including for purposes of trading and clearing.  Many of those agreements contain confidentiality provisions which could be breached by any mandated disclosure of non-public information to users of trading venues or CCPs. 

There can be legitimate reasons why a benchmark provider may be willing to provide non-public information to a licensee, including a trading venue or CCP, but may not be willing to provide the information to the users of that that trading venue or CCP.  
In no case should users of trading venues or CCPs be empowered to require disclosure of legitimately non-public information that a benchmark provider does not otherwise need to provide to the trading venue or CCP itself (or to other licensees).  

Q439: Do users of CCPs need non-publicly disclosed information on benchmarks? 

Please see the response to Q438 above.  

Q440: Where information is not available publicly should users be provided with the relevant information through agreements with the person with proprietary rights to the benchmark or with its trading venue / CCP?

The person with proprietary rights to a benchmark should be able to determine how such information is disseminated.

4.3 Terms of license agreement

In paragraph 46, ESMA sets out the conditions that should be complied with by parties to a license agreement. These conditions include keeping information up to date; that licensed information should only be used for its licensed purpose; that the use of licensed information should not cause damage to the licensor; and that there should be agreed procedures for certain matters including communications and resolving disputes.

Comment

We believe that ESMA will not achieve the policy objective of the Level 1 text by seeking to dictate the granular terms on which licenses should be granted by an independent benchmark provider.  A plurality of commercial terms between licenses to differentiate between different factual circumstances is not inconsistent with an open access policy objective.  
Rather than ESMA designing a new granular set of requirements for licenses, we believe it would be far more appropriate for ESMA to allow independent benchmark providers to work from the terms, save for exclusivity provisions, of existing arrangements which have been negotiated in a competitive market environment. 
In addition, trading venues and CCPs will not necessarily want access on the same terms as other trading venues and CCPs.  Due to differences in business models and in the use of information provided, there is no one-size-fits-all data feed and unique terms and conditions are required.  
Based on our extensive experience of MHFI’s licensing practices in this area, which include licensing benchmarks and related data for the purposes of clearing and trading in the EU, we believe no other more prescriptive requirements are necessary or appropriate.  

Q441: Do you agree with the conditions set out above? If not, please state why not.

We believe that the level of prescription contained in the ESMA proposal goes beyond what is required to achieve the policy objective of the Level 1 text.

Please refer to the comments in the section immediately preceding this answer.

Q442: Are there any are other conditions persons with proprietary rights to a benchmark and trading venues should include in their terms for agreeing access?

Please see the response to Q441 above. 

Q443: Are there any are other conditions persons with proprietary rights to a benchmark and CCPs should include in their terms for agreeing access?

Please see the response to Q441 above. 

Q444: Which specific terms/conditions currently included in licensing agreements might be discriminatory/give rise to preventing access?

MHFI does not believe that any of the terms/conditions in its licensing agreements are discriminatory and/or give rise to preventing access to its benchmarks. 

Apart from the Level 1 text’s goal of eliminating exclusivity provisions where a license has been granted to a trading venue or CCP in the EU or EEA, MHFI does not believe that further modification of its licenses, including those which license data for trading and clearing purposes, is necessary.  

Q445: Do you have views on how termination should be handled in relation to outstanding/significant cases of breach?

As explained above, rather than imposing prescriptive and granular requirements in relation to termination provisions in licenses, we believe it would be more appropriate for ESMA to allow independent benchmark providers to work from the terms of existing agreements which have been negotiated in a competitive market environment.

In particular, the terms of any termination provisions will very much depend on the type of product being traded or cleared and on the type of benchmark.

