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AIFMD passport and third country AIFMs 

Template for comments
for the ESMA MiFID II/MiFIR Discussion Paper   

	 


	Date: 7 November  2014


Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the Call for evidence - AIFMD passport and third country AIFMs, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_CE_AIFM_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the following format:

ESMA_CE_AIFMD_NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_CE_AIFMD_ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1

Responses must reach us by 8 January 2015. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Q1: Please describe your experience using the AIFMD passport:

· Indicate your home Member State

<ESMA_QUESTION_CE_AIFMD_1a>

EVERSHEDS LLP PROVIDES A SPECIALIST FUND DISTRIBUTION SERVICE CALLED INTERNATIONAL FUNDS NET (IFN) THAT ASSISTS CLIENTS WITH PASSPORTING UNDER THE AIFMD. THE HOME MEMBER STATES OF AIFMs THAT WE HAVE ASSISTED WITH AIFMD PASSPORTING INCLUDE THE UNITED KINGDOM, LUXEMBOURG AND IRELAND.
<ESMA_QUESTION_CE_AIFMD_1a>

· Number of funds marketed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1b>

NUMEROUS.
<ESMA_QUESTION_CE_AIFMD_1b>

·  Number of funds managed in other Member States (please provide a breakdown by host Member State)

<ESMA_QUESTION_CE_AIFMD_1c>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_1c>

Q2: How have you found the passport application process?

· Very satisfactory

· Satisfactory 

· Problems encountered. Please explain

<ESMA_QUESTION_CE_AIFMD_2>

SATISFACTORY.
<ESMA_QUESTION_CE_AIFMD_2>

Q3:
What is your overall experience of using the passport of the AIFMD? Please explain

<ESMA_QUESTION_CE_AIFMD_3>

OUR OVERALL EXPERIENCE OF USING THE AIFMD PASSPORT IN COUNTRIES THAT HAVE FULLY TRANSPOSED THE AIFMD IS SATISFACTORY. THE PROCESS IS MORE COMPLICATED AND TIME CONSUMING IN COUNTRIES THAT ARE STILL IN THE PROCESS OF FULLY IMPLEMENTING THE AIFMD.
<ESMA_QUESTION_CE_AIFMD_3>

Q4:
What difficulties have you encountered when trying to use the passport?

<ESMA_QUESTION_CE_AIFMD_4>

THE PROCESS IS MORE COMPLICATED AND TIME CONSUMING WHEN MARKETING TO RETAIL CLIENTS. <ESMA_QUESTION_CE_AIFMD_4>

Q5:
Have you been deterred from using the passport and, if so, why?

<ESMA_QUESTION_CE_AIFMD_5>

NO.
<ESMA_QUESTION_CE_AIFMD_5>

Q6:
Have you experienced issues of investor protection in relation to AIFs marketed or managed from another Member State, including AIFs marketed to retail investors under Article 43? If so, please provide details (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_6>

NO.
<ESMA_QUESTION_CE_AIFMD_6>
Q7:
Please describe the activity of your organisation in the EU: 

· Identify whether your organisation operates under Article 36 (marketing of non-EU AIFs by EU AIFMs in a Member State) or Article 42 (management and/or marketing of AIFs by non-EU AIFMs in a Member State) of the AIFMD

<ESMA_QUESTION_CE_AIFMD_7a>

EVERSHEDS LLP IS A LAW FIRM WHICH IN ADDITION TO PROVIDING LEGAL ADVICE, PROVIDES A SPECIALIST FUND DISTRIBUTION SERVICE CALLED INTERNATIONAL FUNDS NET (IFN) THAT ASSISTS CLIENTS WITH MARKETING UNDER ARTICLE 36 OF THE AIFMD (NON-EU AIFS BY EU AIFMS) AND MARKETING UNDER ARTICLE 42 OF THE AIFMD (AIFS BY NON-EU AIFMS) INTO NUMEROUS MEMBER STATES.
<ESMA_QUESTION_CE_AIFMD_7a>

· Identify the non-EU country of the AIFM and/or the AIF

<ESMA_QUESTION_CE_AIFMD_7b>

BRITISH VIRGIN ISLANDS, CANADA, CAYMAN ISLANDS, GUERNSEY, JERSEY, NEW ZEALAND, UNITED STATES OF AMERICA.
<ESMA_QUESTION_CE_AIFMD_7b>

· Number of funds marketed in an EU Member State (please provide a breakdown by Member State) 

<ESMA_QUESTION_CE_AIFMD_7c>

NUMEROUS. MEMBERS OF OUR TEAM HAVE ADVISED MORE THAN 60 MANAGERS ON MARKETING INTO THE EU.
<ESMA_QUESTION_CE_AIFMD_7c>
· Number of funds managed in an EU Member State (please provide a breakdown by Member State)

<ESMA_QUESTION_CE_AIFMD_7d>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_7d>

Q8:
How many times has your organisation received a request for information from an EU NCA? Please indicate your average response time.

<ESMA_QUESTION_CE_AIFMD_8>

TWICE. 2 BUSINESS DAYS.
<ESMA_QUESTION_CE_AIFMD_8>

Q9:
How many times has your organisation refused to provide the information requested by an EU NCA? Please explain the reasons. 

<ESMA_QUESTION_CE_AIFMD_9>

NONE.
<ESMA_QUESTION_CE_AIFMD_9>

Q10:
How many times has an EU NCA performed an on-site visit at your organisation?

<ESMA_QUESTION_CE_AIFMD_10>

NONE.
<ESMA_QUESTION_CE_AIFMD_10>

Q11:
How many times has an EU NCA initiated enforcement action against your organisation?

<ESMA_QUESTION_CE_AIFMD_11>

NONE.
<ESMA_QUESTION_CE_AIFMD_11>

Q12:
How many times has an EU NCA imposed a sanction on your organisation?

<ESMA_QUESTION_CE_AIFMD_12>

NONE.
<ESMA_QUESTION_CE_AIFMD_12>

Q13: 
Are there any specific limitations in the legal framework in your country that impede or limit your organisation from collaborating with an EU NCA? If yes, please specify.

<ESMA_QUESTION_CE_AIFMD_13>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_13>

Q14:
Has your organisation experienced issues of investor protection in relation to AIFs marketed or managed in an EU Member State? If so, please describe (e.g. number of complaints from investors, the reasons for those complaints etc).

<ESMA_QUESTION_CE_AIFMD_14>

NO.
<ESMA_QUESTION_CE_AIFMD_14>

Q15:
What have been the benefits of the National Private Placement Regimes (NPPR) to you?

<ESMA_QUESTION_CE_AIFMD_15>

IT ALLOWS AIFMs TO MARKET OR CONTINUE TO MARKET AIFs THROUGHOUT MEMBER STATES.
<ESMA_QUESTION_CE_AIFMD_15>

Q16:
What have been the obstacles or barriers to entry of the NPPR to you?

<ESMA_QUESTION_CE_AIFMD_16>

DIFFERENT PROCESSES, REQUIREMENTS AND TIMELINES APPLY THROUGHOUT MEMBER STATES. 
SOME MEMBER STATES REQUIRE NOTIFICATION, WHILE OTHERS REQUIRE REGISTRATION OR AUTHORISATION. ONLY A FEW MEMBER STATES HAVE PUBLISHED APPLICATION FORMS, MOST NCAs SIMPLY PROVIDE A LIST OF ITEMS THAT HAS TO BE CONFIRMED OR PROVIDED. IN SOME MEMBERS STATES IT IS VERY MUCH A CASE OF NEGOTIATION WITH THE NCA AS TO WHAT INFORMATION MUST BE PROVIDED. IN SOME CASES THIS HAS ALSO RESULTED IN ADDITIONAL INFORMATION REQUESTS FROM NCAs SEVERAL MONTHS AFTER MAKING A NOTIFICATION.  WHILE AIFMs ARE ABLE TO COMMENCE MARKETING IN SOME MEMBER STATES ONCE THEY HAVE SUBMITTED A NPPR NOTIFICATION, APPROVAL PERIODS APPLY IN MANY MEMBER STATES AND THESE CAN BE BETWEEN 1 MONTH AND 8 MONTHS. IT WOULD BE HELPFUL IF APPROVAL PERIODS ACROSS MEMBER STATES COULD BE LIMITED TO 1 OR 2 MONTHS. NOT ALL MEMBER STATES ALLOW MARKETING UNDER ARTICLES 36 AND/OR 42 OF THE AIFMD. CROATIA, GREECE, ITALY, LATVIA AND MALTA ARE EXAMPLES, SO LOCAL PRIVATE PLACEMENT/MARKETING REGIMES HAVE TO BE COMPLIED WITH.
<ESMA_QUESTION_CE_AIFMD_16>

Q17:
What obstacles did you encounter when trying to register through the NPPR?

<ESMA_QUESTION_CE_AIFMD_17>

PLEASE SEE OUR RESPONSE TO Q16 ABOVE. THERE IS NO CONSISTENCY IN TERMS OF THE PROCESSES, REQUIREMENTS AND TIMELINES FOR NPPR THAT APPLY THROUGHOUT MEMBER STATES.
<ESMA_QUESTION_CE_AIFMD_17>

Q18:
What have been the costs?

<ESMA_QUESTION_CE_AIFMD_18>

REGULATORY FEES ARE PAYABLE TO NCAs IN THE MAJORITY OF MEMBER SATES AND IN SOME MEMBER STATES THESE NEED TO BE PAID IN ADVANCE. THE FEES SEEM SIGNIFICANT AND ARE BETWEEN EUR 2,000 AND EUR 7,000 PER AIF IN MANY MEMBER STATES, ALTHOUGH LOWER FEES GENERALLY APPLY FOR FURTHER SUB-FUNDS OR COMPARTMENTS.
<ESMA_QUESTION_CE_AIFMD_18>

Q19:
Have you exited countries since the entry into force of the AIFMD NPPR and, if so, why?  

<ESMA_QUESTION_CE_AIFMD_19>

NO.
<ESMA_QUESTION_CE_AIFMD_19>

Q20:
Have you been deterred from undertaking private placement and, if so, why?

<ESMA_QUESTION_CE_AIFMD_20>

YES, SOME OF OUR CLIENTS HAVE CEASED MARKETING OR DECIDED NOT TO UNDERTAKE NEW MARKETING WHERE PROCESSES AND REQUIREMENTS ARE NOT YET FULLY CLARIFIED AND IN MEMBER STATES WHERE THE REQUIREMENTS ARE TOO BURDENSOME AND COSTLY.
<ESMA_QUESTION_CE_AIFMD_20>

Q21:
What is the possible impact on competition of an eventual extension of the passport to non-EU AIFMs? 

<ESMA_QUESTION_CE_AIFMD_21>

IN OUR VIEW, THIS WILL ENHANCE COMPETITION BETWEEN ALL FUND MANAGERS AND CREATE GREATER INVESTOR CHOICE.
<ESMA_QUESTION_CE_AIFMD_21>

Q22:
What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection?

<ESMA_QUESTION_CE_AIFMD_22>

IN OUR VIEW, THE UNIFORM INVESTOR PROTECTION STANDARDS IN THE AIFMD ITSELF AND THE REGULATORY SUPERVISORY EQUIVALENCE REQUIREMENTS SHOULD RENDER MARKET DISRUPTION AND INVESTOR PROTECTION RISKS MINIMAL.
<ESMA_QUESTION_CE_AIFMD_22>

Q23: 
Is there any particular non-EU country where, as a consequence of the regulatory environment (financial regulation, supervision, tax and anti-money laundering provisions), an eventual extension of the passport would put EU AIFMs and UCITS management companies at a disadvantage vis-a-vis the AIFMs from that country? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_23>

NONE OF WHICH WE ARE AWARE.
<ESMA_QUESTION_CE_AIFMD_23>

Q24: 
Is there any particular non-EU country that imposes heavier requirements for EU AIFMs or UCITS management companies in comparison to those that non-EU AIFMs have to comply with in order to do business in the EU? Please specify and explain.

<ESMA_QUESTION_CE_AIFMD_24>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_24>

Q25:
Have you experienced difficulties or limitations in establishing or marketing AIFs or UCITS in any non-EU country? Please specify the non-EU country and the specific difficulties or limitations that you have encountered.

<ESMA_QUESTION_CE_AIFMD_25>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_25>

Q26:
Do you have evidence showing that existing difficulties or limitations in non-EU countries have deterred fund managers in your jurisdiction from deciding to establish or market AIFs or UCITS they manage in the non-EU country? Please specify the non-EU country and explain the difficulties or limitations. 

<ESMA_QUESTION_CE_AIFMD_26>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_CE_AIFMD_26>

Q27:
Could you please identify the non-EU countries that, in your opinion, grant market access to EU AIFMs and UCITS management companies under broadly equivalent conditions?

<ESMA_QUESTION_CE_AIFMD_27>

BAHRAIN, CHILE, GUERNSEY, HONG KONG, ISLE OF MAN, JERSEY, PERU, SINGAPORE, SOUTH AFRICA, SWITZERLAND, UNITED ARAB EMIRATES, TAIWAN.
<ESMA_QUESTION_CE_AIFMD_27>

Q28:
What are the conditions that EU AIFMs and UCITS management companies have to comply with in order to manage or market AIFs or UCITS in your jurisdiction? Please specify. 

<ESMA_QUESTION_CE_AIFMD_28>

AIFMs AUTHORISED IN THEIR HOME MEMBER STATE (EEA AIFMs) ARE ABLE TO EXERCISE MANAGEMENT AND MARKETING PASSPORT RIGHTS IN THE UK IN RELATION TO CERTAIN TYPES OF EEA AIFs ON A SERVICES AND/OR ESTABLISHMENT BASIS. IN ORDER TO EXERCISE THESE RIGHTS, THE EEA AIFMs HOME MEMBER STATE COMPETENT AUTHORITY WILL NEED TO SEND THE RELEVANT NOTIFICATION FORMS, IN ACCORDANCE WITH THE REQUIREMENTS OF THE AIFMD, TO THE UNITED KINGDOM’S FINANCIAL CONDUCT AUTHORITY (FCA). IF AN AIFM IS EXERCISING THE RIGHT TO MANAGE EEA AIF FROM A BRANCH IN THE UK, IT WILL NEED TO ENSURE THAT ALL PERSONS CARRYING ON ‘CONTROLLED FUNCTIONS’ HAVE BEEN APPROVED BY THE FCA FOR THESE PURPOSES, IF THEY ARE NOT CURRENTLY APPROVED. THE RELEVANT CONTROLLED FUNCTIONS TO CONSIDER ARE THE MONEY LAUNDERING REPORTING OFFICER [CF11], THE CUSTOMER FUNCTION [CF30] AND POSSIBLY THE SIGNIFICANT MANAGEMENT FUNCTION [CF29]. AN AIFM THAT WISHES TO MARKET AN AIF IN THE UK TO A WIDER CATEGORY OF INVESTORS THAN ‘PROFESSIONAL INVESTORS’, AS DEFINED BY THE AIFMD, CAN DO SO IF ITS NCA HAS SUBMITTED A PASSPORT NOTIFICATION TO THE FCA TO MARKET THE AIF TO  PROFESSIONAL INVESTORS OR BY APPLYING TO THE FCA DIRECTLY. WHERE THE AIF TAKES THE FORM OF AN UNREGULATED COLLECTIVE INVESTMENT SCHEME, AN AIFM MAY ONLY PROMOTE THESE TO UK INVESTORS IN ACCORDANCE WITH THE RELEVANT SECTIONS OF THE FINANCIAL SERVICES AND MARKETS ACT 2000 AND FCA CONDUCT OF BUSINESS RULES, AS APPLICABLE.
IF A MANAGER INTENDS TO MANAGER OR MARKET IN THE UK UNITS OF A UCITS AUTHORISED IN ANOTHER EEA STATE (EEA UCITS), A NOTIFICATION NEEDS TO BE MADE TO THE UCITS HOME STATE COMPETENT AUTHORITY IN THE FIRST INSTANCE. THE RELEVANT COMPETENT AUTHORITY WILL THEN TRANSMIT THE COMPLETE NOTIFICATION TO THE FCA. THE OPERATOR OF A SCHEME RECOGNISED UNDER SECTION 264 OF FSMA MUST MAINTAIN CERTAIN FACILITIES IN THE UK TO ENABLE, FOR EXAMPLE, ANY MEMBER OF THE PUBLIC TO INSPECT THE SCHEME DOCUMENTATION. INFORMATION REGARDING THE UK FACILITIES SHOULD BE INCLUDED IN THE NOTIFICATION LETTER AND THE PROSPECTUS SHOULD CONTAIN THE ADDRESS WHERE THESE FACILITIES WILL BE MAINTAINED AND THE DETAILS OF THE FACILITIES. THE FCA REQUIRE THE NOTIFICATION TO INCLUDE THE NAMES OF THE FIRM(S) THAT WILL BE CARRYING OUT THE MARKETING ACTIVITIES FOR THE UCITS IN THE UK. ANY PERSON (IF DIFFERENT FROM THE OPERATOR) WHO WILL BE UNDERTAKING THE MARKETING OF UNITS IS REQUIRED TO HAVE THE NECESSARY PART 4A PERMISSION UNDER FSMA.

<ESMA_QUESTION_CE_AIFMD_28>

Q29: 
In what way is your current regime (regulatory, tax etc.) different from the EU framework? Please explain.

<ESMA_QUESTION_CE_AIFMD_29>

MOST MATERIAL ASPECTS FOR AIFMS: THE UK HAS A MORE CLEARLY DEFINED FINANCIAL PROMOTION (ADVERTISING) REGIME, A REGIME FOR APPROVED PERSONS AND A MORE DEVELOPED PRINCIPLES BASED REGIME.
IN TERMS OF TAX, THE INFORMATION PROVIDED TO UK INVESTORS MUST INCLUDE A BASIC DESCRIPTION OF THE UK TAX CONSEQUENCES OF UK INVESTORS INVESTING IN THE FUND CONCERNED.

<ESMA_QUESTION_CE_AIFMD_29>
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