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Glossary and acronyms
AMP

Accepted market practice

ESMA

European Securities and Markets Authority

MAR

Regulation (EU) No 596/2014 of the European Parliament and of the Council
of 16 April 2014 on market abuse (Market Abuse Regulation) and repealing
Directive 2003/6/EC of the European Parliament and of the Council and
Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC 1

OJ

Official Journal of the European Union

RTS on AMPs Commission Delegated Regulation (EU) 2016/908 of 26 February 2016
supplementing Regulation (EU) No 596/2014 of the European Parliament and
of the Council laying down regulatory technical standards on the criteria, the
procedure and the requirements for establishing an accepted market practice
and the requirements for maintaining it, terminating it or modifying the
conditions for its acceptance 2

1
2

OJ L 173, 12.6.2014, p. 1
OJ L 153, 10.6.2016, p. 3–12
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1 Legal Basis
1. According to Article 13(4) of MAR, ESMA shall, within 2 months from the receipt of the
notification made by a competent authority under Article 13(3) of that Regulation of its
intention to establish an Accepted Market Practice (AMP), issue an opinion on the intended
AMP. This opinion shall assess (a) the compatibility of the intended AMP with Article 13(2)
of MAR3 and the Commission Delegated Regulation (EU) 2016/908 of 26 February 2016
supplementing MAR (RTS on AMPs); and (b) whether the establishment of the AMP would
not threaten the market confidence in the Union’s financial market.

2 Background and Procedure
2. MAR determines a harmonised framework prohibiting market manipulation encompassing
the prohibition to enter into a transaction, place an order or engage in a behaviour which
gives, or is likely to give, a false or misleading signal as to the supply of, demand for, or
price of, an instrument in the scope of MAR, or which is securing, or likely to secure, the
price of such an instrument. However, MAR also provides an exception to the general
prohibition of market manipulation. To benefit from that exception (“safe harbour”), the
concerned person needs to establish that the transaction conducted, the order placed or
the behaviour engaged into has been carried out for legitimate reasons and in accordance
with market practices formally accepted by the competent authority – these are referred to
as AMPs.
3. Article 13 of MAR provides that a competent authority may establish such AMPs. The
relevant provision of MAR regarding AMPs is supplemented by an RTS on AMPs that
describes the non-exhaustive factors that a competent authority should take into account
before deciding whether or not to establish an AMP.
4. As required under Article 13(3) of MAR, a competent authority intending to establish an
AMP must notify ESMA and other competent authorities of its intention at least three
months before the AMP is intended to take effect. According to Article 13(4) of MAR, ESMA
has to issue a non-binding opinion within two months following the receipt of the notification
of the proposed AMP and publish it on its website.
5. In accordance with Article 13(5) of MAR, where the opinion issued by ESMA is negative,
the notifying competent authority is required to publish on its website a notice setting out
in full its reasons for establishing the AMP, within 24 hours of establishing that AMP.
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Article 13(2) of MAR:
A competent authority may establish an accepted market practice, taking into account the following criteria:
(a) whether the market practice provides for a substantial level of transparency to the market;
(b) whether the market practice ensures a high degree of safeguards to the operation of market forces and the proper
interplay of the forces of supply and demand;
(c) whether the market practice has a positive impact on market liquidity and efficiency;
(d) whether the market practice takes into account the trading mechanism of the relevant market and enables market
participants to react properly and in a timely manner to the new market situation created by that practice;
(e) whether the market practice does not create risks for the integrity of, directly or indirectly, related markets, whether
regulated or not, in the relevant financial instrument within the Union;
(f) the outcome of any investigation of the relevant market practice by any competent authority or by another authority,
in particular whether the relevant market practice infringed rules or regulations designed to prevent market abuse, or codes of
conduct, irrespective of whether it concerns the relevant market or directly or indirectly related markets within the Union; and
(g) the structural characteristics of the relevant market, inter alia, whether it is regulated or not, the types of financial
instruments traded and the type of market participants, including the extent of retail-investor participation in the relevant market.

A market practice that has been established by a competent authority as an accepted market practice in a particular market shall
not be considered to be applicable to other markets unless the competent authorities of those other markets have accepted that
practice pursuant to this Article.
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6. In the present case, the Spanish Comisión Nacional del Mercado de Valores (CNMV)
notified ESMA on 2 August 2016 of its intention to establish an AMP providing the
information required under Article 13(3) of MAR and Article 10 of the RTS on AMPs. The
proposed AMP relates to a practice known as liquidity contracts.
7. Under the proposed AMP as notified by the CNMV, an issuer of shares admitted to trading
on a Spanish regulated market (beneficiary of the AMP) enters into a contract with a single
investment firm or credit institution (financial intermediary) through which the latter will carry
out transactions on the Spanish regulated market(s) where the issuer’s shares are traded
with the sole objective of enhancing the liquidity and regular trading of the shares. For the
performance of the liquidity contract, the beneficiary will allocate a dedicated amount of
resources on a securities account and a corresponding cash account opened in its name
within the financial intermediary and to be used exclusively for that purpose. In the
performance of the AMP, the financial intermediary must act independently from the
beneficiary, i.e. must not be instructed by the issuer, as well as from its other activities as
financial intermediary. The proposed AMP also requires that the compensation of the
financial intermediary for the performance of the liquidity contract is a fixed amount, the
nature and level of which need to be determined in the contract to be signed.
8. Furthermore, the proposed AMP imposes reporting requirements to the CNMV and
transparency requirements to the public relating to the liquidity contract prior and during its
performance as well as when it ceases to be performed. It also established ex ante limits
and conditions to trading for the performance of the liquidity contracts in terms of price,
volume and positions, including specific conditions for trading during auction periods. In
addition, the AMP prohibits the beneficiary to trade in its own shares during the
performance of the AMP except in clearly identified and listed situations when the
performance of the AMP needs to be suspended.
9. The CNMV’s notification on 2 August 2016 indicated that the proposed AMPs aimed at
replacing the existing AMP on liquidity contracts previously established by the CNMV on
13 January 2008 under the regime stemming from Directive 2003/6/EC4 (MAD).
10. Following the receipt of CNMV’s notification, ESMA staff initiated a process of providing
the CNMV with «preliminary comments, concerns, disagreement or request for
clarifications» according to Article 11(1) of the RTS on AMPs.
11. In particular, with a view to further enhance the safeguards to be provided by the AMP with
respect to market integrity and confidence, ESMA staff recommended the CNMV to
reassess and reconsider the following elements:
a. the scope of the issuers that could benefit from the practice taking into account the
level of liquidity of their shares in light of the proposed AMP objective of enhancing
liquidity;
b. the possibility of introducing an additional ex ante safeguard to ensure that the
resources allocated to the proposed AMP are proportionate and commensurate to
its objectives;
c. the restriction of the AMP to regulated markets leading to potential unequal
treatment between different types of trading venues in Spain, and
d. The need for the person performing the AMP to be a member of the trading venue
on which the transactions under the liquidity contract will be carried out.
12. Taking into account the above exchange of views, on 19 September 2016 the CNMV
notified ESMA with a revised AMP, incorporating certain changes and addressing ESMA
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Directive 2014/57/EU of the European Parliament and of the Council of 16 April 2014 on criminal sanctions for market abuse
(market abuse directive); OJ L 173, 12.6.2014, p. 179–189.
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staff’s concerns. Additionally, on 7 November 2016, the CNMV notified that it was
assessing possible additional changes to be introduced in their AMP as a result of further
discussions with ESMA and other national competent authorities.
13. Accordingly, in compliance with Article 11(2) of the RTS on AMPs, ESMA ceased the
process of issuing an opinion based on the two notifications mentioned above. This opinion
relates to the proposed revised AMP notified on 19 September 2016 as it was ultimately
left unchanged. In preparing the opinion, ESMA staff has consulted with national competent
authorities.
14. The Board of Supervisors has adopted this opinion in accordance with Article 44(1) of the
Regulation (EU) No 1095/20105. This opinion is addressed to the CNMV.

3 Opinion
3.1 Rationale of the ESMA Opinion
3.1.1 General comments on the nature of AMPs
15. This is the first opinion that ESMA issues on an AMP. ESMA considers that opinions on
AMPs are of utmost importance. The reason for this is that AMPs are practices that could
be potentially manipulative but that are accepted and authorised to pursue a benefit they
bring to market structure, operation or robustness.
16. Market manipulation is one of the most serious types of misconduct in financial markets
and one of the two types for which a criminal regime has been established in the EU
through the Market Abuse Directive on criminal sanctions (the other type being insider
trading). That demonstrates the relevance of this matter and explains why ESMA takes its
role on overseeing AMPs intended to be established particularly seriously.
17. The protections and safeguards foreseen in MAR by the co-legislators with respect to
activities falling within an AMP have been envisaged precisely because those activities
(placing orders or conducting transactions) could, in themselves, constitute market
manipulation. The mechanisms for doing so could be either by affecting the price formation
process by giving false or misleading signals as to the supply of, demand for, or price of
the financial instrument or by securing the price at an abnormal or artificial level. The AMP
grants a specific legal protection to those persons performing it, provided they fulfil two
conditions, namely that they do so in conformity with the conditions of the AMP and that
they engage in those activities for legitimate reasons.
18. However, the risks for market integrity are also very prominent. In this respect, the CNMV
rightly recognises in its submission the possibility that the practice could affect the price
formation process. Hence, it is important for ESMA to analyse the AMP with a view to
avoid, to the extent possible, that the distortions referred to above take place.
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Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing
Commission Decision 2009/77/EC; OJ L 331, 24.11.2010, p. 84.
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3.1.2 Benefits and risks brought by the activities under the
proposed AMP
19. The AMP notified by the CNMV refers to liquidity contracts by which a credit institution or
investment firm (financial intermediary) quotes in the equity market on behalf of the issuer,
with a view of reinforcing liquidity in that share. The practice would be available for all
issuers.
20. The objective of the practice is to increase or maintain the liquidity of a particular share. In
that respect, the goal would ultimately benefit investors, in the sense that the likelihood of
finding a counterparty for entering or exiting a position in that share would increase. That
would probably have an effect on the prices, by narrowing the spreads and reducing
therefore transaction costs for market participants as a whole. In that respect, when
correctly applied, the provision of liquidity can be understood as a legitimate reason and
also a way to improve the confidence in the market of the concerned shares.
21. There are other mechanisms in EU markets through which liquidity is usually enhanced.
Liquidity provision under a contract with a venue is probably the most traditional
mechanism. It consists in a market maker or liquidity provider entering into a contract with
a trading venue whereby the provider quotes certain stocks within a given time interval,
offering typically two-way prices. The remuneration of the liquidity provider or market maker
typically comes in those cases from the spread (the difference between buy and sell
prices). Additionally, market making or liquidity provision contracts typically contain some
other advantages or rebates for those entering into them, in the form of discounts on
execution fees or other compensation mechanisms. However, in these types of
arrangements, the funds and resources for the liquidity provision are not provided by a third
party and the market maker or liquidity provider therefore runs a market risk that acts as
an incentive to quote prices close to the market value of the share, since otherwise they
could face losses by being executed on the side of their quote that would be off-market.
While the presence of fully independent (from the issuer) market makers or liquidity
providers could indeed generate an impression of liquidity and therefore send a potentially
false signal of what real liquidity would be in the market without them, it is more unlikely
that they send false signals on prices (given that if they do so, market dynamics would
probably revert the price to its normal level).
22. In the case at stake, the main difference with a classical market making contract as those
deployed by trading venues is that in the proposed AMP, the issuer of the shares initiates
the practice, determines when to put it in practice, defines the size of the resources that
will be devoted to it and, more importantly, provides those funds and shares on its own
account. The interest of the issuer and the extent to which it could collide with the interest
of the market as a whole, becomes, therefore, a central element on the assessment of this
practice.
23. It is evident that issuers have a legitimate interest in, and are committed to ensure, the
liquidity of the securities they issue. It is well known that liquidity is an asset when it comes
to investing in financial markets and issuers will normally try to maximise the liquidity of the
financial instruments issued by them as a way to attract a larger population of investors
and ultimately reduce their cost of capital. A way of doing so is to concentrate the
outstanding volume of instruments (bonds) in a few benchmark references or to list their
shares in those trading venues in which a larger community of investors can participate.
24. However, issuers may face at times a temptation to influence the market’s perception on
the degree of liquidity of their instruments or on the price at which they trade. The reasons
for those temptations are numerous and end up in lowering their cost of capital. Issuers
might be interested, for instance, in avoiding that their share prices do fall below a certain
level, which would be important for certain contracts or for the financing of positions of key
6

shareholders that would need to face margin calls below certain levels. Similarly, they could
have an interest in avoiding downward spirals on share prices that could compromise their
stability or their possibilities of raising future funds through secondary offerings. Lastly, they
could for instance have an interest in showing a higher turnover for the purpose of entering
into an index which takes traded volume as a parameter for inclusion, knowing that shares
in those indices attract demand from institutional investors tracking them. In general, ESMA
considers that there could be situations in which the interests of the issuer could collide
with the interests of the market as a whole and particularly investors’ interests. This type
of concern was already analysed, attracted the attention of several academics, and was
addressed through the EU’s regulatory responses (MAD and MAR) and, in limited
occasions, through enforcement actions.
25. It follows from the above that practices based on liquidity contracts, when prompted and
fully funded by the issuer of the share, require the maximum possible precautions to ensure
that the risks to the price formation process are as contained as possible. Although the
objective of the assessment for the purpose of this opinion is related to the market abuse
sphere only, a related dimension of this matter is the impact that these liquidity contracts
could have on the profit and losses account of the issuer, which ultimately is the base for
the remuneration of shareholders. In cases in which the liquidity contract generates losses
for the issuer that result in a smaller net profit (or a net loss) of the listed company, it will
be ultimately the shareholders to pay for the activity, which raises an issue of alignment of
incentives between managers and shareholders.
26. Liquidity contracts sponsored by issuers are not a widespread practice in the EU. To
ESMA’s knowledge, only five countries have allowed them under AMPs established under
the MAD regime. A number of competent authorities in other countries, when presented
with the possibility of allowing these practices, decided not to accept them as AMPs, in
view of the risks to market integrity that they could pose. The views on the appropriateness
and the desirability of issuer-sponsored liquidity contracts have therefore not been
unanimous in past years across the EU.
27. As explained above, the risks attached to issuer-sponsored liquidity contracts require
mechanisms that act as mitigants to those risks and minimise the possibility of pernicious
effects on price formation and perception of liquidity.
28. The main risks in ESMA’s view are the following:
a. the possibility of the issuer instructing the financial intermediary to act on sensitive
periods for the issuer (around publication of results, in the wake of key
announcements or secondary offerings, during buy back or stabilisation periods,
while a takeover is pending acceptance, etc.);
b. the possibility of the issuer or the financial intermediary favouring one-side quoting
(for instance, buying only or buying in bigger quantities than selling), ultimately
creating an imbalance and move (typically up) the price of the share;
c. the possibility of quoting practices that would have a distortion effect on prices (by
placing orders at a better price than what would result from independent parties);
d. the possibility of acquiring a dominant position in the market, with the associated
distortive results that it would create;
e. the possibility of a lack of transparency of the contract, in a manner that would
prevent the overall market to assess how much liquidity is being “added” by the
contract compared to the one that would be “naturally” present in the market;
f.

the possibility of a wrong-way incentive for the financial intermediary to increase
trading in order to increase its remuneration under the contract.
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3.1.3 Mechanisms of the proposed AMP to address the risks
29. The main mechanisms to reduce those risks envisaged by the AMP notified by CNMV are
the following. Each one is linked with at least one of the criteria established in MAR and
further specified in the RTS on AMPs:
a. the requirement to use only investment firms or credit institutions (regulated firms)
to operate the contract;
b. a prohibition for the issuer to instruct the financial intermediary on its activity;
c. a requirement to keep a certain (even if not exact) balance between the buying and
selling activity;
d. restrictions on the share of average turnover that the contract may represent (not
higher than 25% of average traded volume in the previous 30 sessions);
e. restrictions on the price at which buy and sell orders can be placed (not higher/lower
than the last independent buy/sale or the best bid/offer);
f.

an obligation to act with exceptional care during auctions;

g. a public disclosure regime (mainly of dedicated resources and traded volumes)
before the contract starts and at periodic intervals thereafter;
h. a prohibition for the issuer to engage in any trading on own account of its own
shares while the contract is active;
i.

a number of events (offerings, takeover, buy-back program) that would require the
suspension of the contract.

30. ESMA considers that all of the mechanisms listed above contribute to reduce the risk of
market manipulation and threat to market confidence resulting from the performance of the
proposed AMP and are compatible with the criteria set out in Article 13(2) of MAR and
further specified in in Section 2 of RTS on AMPs.
31. In ESMA’s opinion, the need to appoint a single financial intermediary and to select a
regulated entity, which is subject to strict compliance requirements represents a particularly
important requirement. It is also relevant to introduce limits to the dominant position, in the
same vein as MAR does for stabilisation and buy-back programmes. Likewise, the
requirement to suspend the contract to avoid that it coincides with some sensitive
processes is an important feature of the proposed practice. ESMA also acknowledges the
appropriateness of forbidding a variable remuneration for the financial intermediary that
would somehow be linked to the amount of trading that the financial intermediary would
conduct.
32. With respect to the restrictions on the price of orders, ESMA considers that in a market
with a medium degree of liquidity (where independent third parties are present during most
of the trading session), the requirements to place orders at or outside of the (independent)
spread in the order book or not to improve the last independent trade (whichever is
lower/higher) would generally reduce or eliminate the possible distortive effects on prices.
However, ESMA can also envisage situations of particularly low liquidity in which the order
book may contain no (independent) orders and the last trade may date back several hours.
In those situations, when the overall market moves up or down in price, situations could
arise in which the orders by the financial intermediary performing the AMP could be
displaced from the fair value of the share even if the conditions of the AMP were being met.
For instance, in the absence of independent quotes, placing orders at the last price could
be manipulative if the stock market as a whole, meanwhile, has moved significantly in price.
However, ESMA does not identify a practicable alternative to mitigate those risks apart
from the duty of care born by the financial intermediary in the performance of the contract.
8

33. ESMA considers that the prohibition for the issuer to trade on own account outside the
contract while being active is a relevant feature of the AMP proposed by CMNV to address
the risks of issuers engaging in own account trading of their own shares in the market.
While that activity is not per se forbidden under MAR, it is subject to the general prohibitions
concerning market manipulation. The tradition and practice of issuers operating on a purely
discretionary manner on their own shares (without a liquidity contract, by dealing directly
on the market or through one or several intermediaries) is diverse across Member States.
ESMA is aware that, while in some Member States it is quite frequent, in others it is
regarded as a bad practice by the competent authority or by the market in general.
34. In any case, in a framework in which operating discretionary on its own shares is not
forbidden, ESMA is of the view that the risks to market integrity of issuers placing directly
in the market buy and sell orders on their own shares with none of the limitations, controls
or requirements contained in the proposed AMP (or in other similar ones that might be
presented to ESMA in the coming months) are far higher. This raises the question of
whether these types of AMPs, even if still embedding clear risks to price formation, provide
on the other hand a positive incentive for issuers to give up discretionary dealing on their
own shares and to engage in practices (those under the AMP) that are at the same time
less risky for the integrity of the market and which limit the legal risk of market manipulation
for the issuers. For the framework to work, it would be necessary in any case to increase
the supervisory convergence on what should be the tolerance level for discretionary
dealing on own shares.
35. This debate is not new and was an important element in the discussions whether AMPs
should be allowed or not at all during the negotiations leading to the approval of MAR. On
one hand, by creating safe harbours, responsible behaviour is promoted over discretionary
trading possibilities which seem riskier for market integrity. On the other hand, by allowing
activity that has the potential of distorting the price formation process, competent
authorities would be exchanging improvements on liquidity by risks to market cleanliness.

3.1.4 Adaptations introduced in the AMP
36. There were originally two aspects of the initially proposed AMP that were of concern for
ESMA: its availability for all issuers on the same conditions and the restriction of the
practice to regulated markets.
37. As for the scope of the AMP, ESMA had concerns about the possibility of applying liquidity
contracts practices sponsored and funded by the issuers to shares that do not show a
liquidity deficit under the same conditions as shares that showed a severe lack of liquidity.
CNMV addressed those concerns by introducing a double mechanism by which liquid
shares, though still eligible for the AMP, would be subject to more restrictive conditions.
The first condition is that the financial intermediary should not exceed in any trading
session 15% of average daily trading of the previous 30 trading sessions (volume limits),
the second condition is that the maximum amount of cash allocated to the execution of the
contract should not exceed 15% of the average daily trading volume of the last 30 sessions
multiplied by five (proportionality). Regarding the distinction between liquid and illiquid
shares the proposed AMP adopts a reference to the concept of shares considered to have
a liquid market under MiFID I, adding that “once MiFID II / MiFIR become applicable, the
definition of liquid shares will be taken from them”.
38. CNMV also introduced in its proposed AMP a limitation on the amount of resources that
the issuer can dedicate to the execution of the liquidity contract, making them more
stringent in relation to liquid shares than illiquid ones.
39. The other element of concern for ESMA was the restriction of the AMP to Spanish
Regulated Markets. Although the preamble of the AMP foresaw that the practice could be
9

in the future authorised for Multilateral Trading Facilities or other new Regulated Markets
in Spain, ESMA considers that restricting the practice ab initio to one type of trading venue
is hardly compatible with the principle already contained in the relevant EU legislation
(MIFID and MAR) of equal regulatory treatment of different types of trading venues with
respect to conduct rules and, in particular, to market abuse rules. The CNMV addressed
this by clarifying in the AMP that it would be available for MTF platforms trading shares,
that could be constituted in Spain, with the exception of those that, due to their market
structure and presence of liquidity providers, would not be eligible for this practice.
40. Finally, ESMA would like to note that, in accordance with Article 13(11) of MAR, other
competent authorities have notified ESMA of their AMPs relating to liquidity contracts
established under MAD. These authorities have already informed ESMA that they will
introduce substantial changes to the practices to adapt to the MAR framework. Although
all these AMPs, including the one of the CNMV, present a number of similarities, ESMA
has undertaken work to make them further converge to the extent possible. In this regard,
it appears that further convergence could be achieved among the various AMPs on liquidity
contracts in relation several elements including, but not limited to, i) the introduction of
maximum monetary amounts capping the resources to be allocated to the execution of
liquidity contract, distinguishing between the different liquidity categories for the shares
covered and ii) the expectation that the financial intermediary performing the liquidity
contract would in normal conditions be present on both sides of the order book. ESMA
acknowledges that the AMP notified by the CNMV contains most of these elements and is
only departing on the two above mentioned points.

3.2 Conclusion
41. Taking into account the above, ESMA considers that the proposed AMP on liquidity
contracts is compatible with Article 13(2) of MAR and with the RTS on AMPs, and contains
various mechanisms to limit the threat to market confidence.
42. ESMA is nevertheless inviting the CNMV to consider whether it could address in the AMP
or in a future revision of it i) the introduction of maximum monetary amounts capping the
resources to be allocated to the execution of liquidity contract, distinguishing between the
different liquidity categories of shares and ii) the expectation that the financial intermediary
performing the liquidity contract would in normal conditions be present on both sides of the
order book.
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Annex: Notification of the CNMV received by ESMA on 19 September 2016
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