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1. Opening remarks 

The ESMA Chair welcomed everyone to the meeting.   

The Chair of SMSG expressed on behalf of the whole SMSG gratitude for seeing so many 

ESMA Board Members and their representatives present.  

  

2. Self-placement  

 

SMSG member Pierre-Henri Conac presented the views of the SMSG on the topic of self-

placements by banks, against the background of the incidents that have taken place in 

recent years in a couple of financial institutions which have been issuing and promoting their 

own shares including to retail investors; notably the case in Spain with so called 

“participaciones preferentes” where financial institutions had issued stock in the own bank to 

the general public and especially to their retail depositors, which, following the failure of 

those banks, had led to major losses for those small investors. A similar phenomenon had 

now been seen in Portugal following the collapse of Banco Espirito Santo in August 2012, 

where private investors had been offered to invest in equity in that bank before its sudden 

collapse. Pierre-Henri Conac deemed the issue to be mainly supervisory but also to a certain 

extent regulatory. The inherent conflict between the need of financial institutions to 

strengthen their capital ratio and their obligations to advise their customers was highlighted.    
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Jean-Paul Servais, ESMA Board member and Chair of FSMA, Belgium, stated that these 

problems seemed to be related to supervision. He also mentioned that ESMA together with 

EBA and EIOPA in the summer had published a paper on self-placements. Jean-Paul 

Servais also mentioned that the scope of securities must be looked at. The Spanish example 

might not be fully used as a model due to legal differences between national and European 

level. Regarding banning of Cocos (Contingent convertibles) he noted that in Belgium, 

according to the Moratorium on the distribution of particularly complex structured products, 

they would usually, including some tier 2 instruments, be regarded as being too complex and 

therefore could not be sold to retail clients by financial institutions signed up to the 

moratorium. The FSMA is currently analysing whether it would be opportune to reinforce this 

position by introducing a mandatory banning of Cocos. The representative of the Spanish 

CNMV stated that it is now considering to include a system following the example of other 

regulators including colour codes for risks attributed to a certain financial product.  

Gerard Rameix, AMF, noted that self-placement was not necessarily biased against 

consumers’ interests.   

Jean Guill, Chair of the ESMA review panel noted that three peer reviews are being done on 

MiFID and self-placements could be a topic for a future peer review. He also noted that it 

would be perfectly natural for an institution to sell its own financial instruments.  

SMSG members noted the importance of ESMA’s role when it comes to supervision across 

the EU, notably if Member States cannot solve the issue themselves; and also noted the 

need to disentangle the various issues concerned. Members further commented that 

incentives for consumers that wish to invest in SME’s may be hampered. One member noted 

that self-placement could be useful and self-regulation for these cases could be considered. 

Others had the view that this is not only a supervisory problem but also regulatory one. The 

high risk and complex structure of Cocos were mentioned in respect of marketing to retail 

investors. 

 

3. Active/Passive funds – practical issues  

 

Judith Hardt outlined the reasons for the inclusion of the topic on the agenda, being that the 

study done by the Danish FSA had been noted by the consumer representatives of the 

SMSG who initiated to put it on the agenda of the SMSG. 

Hanne Råe Larsen presented a study from the Danish FSA which outlined the differences 

between active and passive funds. The study demonstrates some results both as regards 

active shares and tracking errors and suggests some tentative results as regards funds 

which have a less than 60 % active shares or a tracking error below 4. She underlined that it 

was too early to draw any firm conclusions from this study and that work would continue.  
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Members of the SMSG commented that the debate goes beyond active/passive funds, and 

further that the past performance was irrelevant. It is a management decision for a fund to 

stick to a certain index. It is essential to create a market.  

The ESMA Board Member Karl Burkard Caspari commented that a performance fee is a fair 

way to deal with these matters. It would be useful to analyse the data of Denmark coupled 

with the performance fee.  

ESMA Char Steven Maijoor commented that the data is interesting and constitutes a concern 

for ESMA too and said that ESMA will look into the issue.  
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4. Gowex   

 

SMSG member Angel Berges-Lobera presented the case of the Gowex Exchange in Spain 

which went bankrupt in summer 2014. He noted that the case dealt with fraud so it was 

therefore difficult to draw any more general conclusions from this case which could be more 

generally applicable for other situations. It seemed however that the case had led to some 

contagion effects in the SME market. The case should not lead to restrictions for the SME 

market so that small companies are forced to leave the market.  

One SMSG member said that one should not confuse crooks of the SME market and the 

failure of auditors with the type of business they are carrying out as it is two different things.   

CNMV commented that there are now in Spain new companies that wish to join the market. 

The idea is not to change the market structure but to retain a role of advisor.  

Gerard Rameix, Chair of AMF, commented that the problem has had to do with the failure of 

auditors.  

The ESMA Chair commented that the case was a good one to have high on the agenda also 

because of the topical nature of the matter. He thanked the participants for having a good 

discussion and concluded that one could understand views on both sides.  

 

5. Market Abuse Regulation   

 

Rüdiger Veil, Rapporteur of the SMSG Market Abuse working group, presented the views of 

SMSG on some of the key topics as identified by the SMSG in its reply to the ESMA MAR 

consultation high-lighting the following topics: the low quality level of the translations (which 

is an issue since the text being a regulation will be directly applicable and also become 

relevant in criminal law), the concept of the single rulebook and the need for ESMA to 

develop additional recommendations on the concept of market soundings, insider lists and 

investment recommendations. Consistent publications on enforcement actions by NCAs are 

also an important point. Finally he highlighted the importance of a consistent self-regulation 

for journalists providing investment recommendations across the EU. ESMA and the 

Commission should monitor the self-regulation and ensure the equivalence with 

requirements laid down in the MAR. 

Kostas Botopolous, Chair of HCMC (Greece) and the ESMA Markets Integrity Standing 

Committee (MISC), commented on the general characteristics of the new regime which 

include a broadening of the scope of the market abuse regime as well as the introduction of 

important new elements (market soundings, whistle blower protection, exemptions from 

disclosure for systemic reasons, strengthening of sanctions etc) . He then referred to the 



    

 

 

5 

 

discussion and the outcome of the Open Hearing held at the ESMA premises, with particular 

emphasis on market soundings, whistle blowers, insider lists, the SME growth market and 

managers transactions. He commented that an overriding concern of many participants 

related to the bulk of data required from the Level 1 text and added that both practical and 

data protection issues should be taken in consideration.  His remark on the work of the 

SMSG was that it had taken, in most cases, an approach much similar to the one favoured 

by both the working group and the MISC Committee. 

Karl-Burkard Caspari commented that the delay of information is a new important element in 

the legal framework and noted that the single rulebook might bring the risk of losing some 

detail. He also emphasised the need for correct translations of the MAR as the MAR is the 

reference for the application of criminal law and thus should have the same meaning in all 

official languages of the EU.    

 

  

 

 


