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Key to the references and terms used in this technical advice 

BA: Swiss Federal Law of 8 November 1934 on Banks and Savings Banks (Banking Act) 
 
BIO-FINMA: Ordinance of the Swiss Financial Markets Supervisory Authority on the Insolvency of Banks 
and Securities Dealers of 12 August 2012  
 
BO: Swiss Federal Ordinance of 17 May 1972 on Banks and Savings Banks (Banking Ordinance) 
 
CAO: Swiss Federal Ordinance of 29 September 2006 on Capital Adequacy and Risk Diversification for 
Banks and Securities Dealers (Capital Adequacy Ordinance) 
 
EMIR: Regulation (EU) No. 648/2012 of the European Parliament and of the Council on OTC derivatives, 

central counterparties and trade repositories. 

ESAs: European Supervisory Authorities, i.e. ESMA, EBA and EIOPA 

ESMA: European Securities and Markets Authority 

FISA: Swiss Federal Intermediated Securities Act of 1 January 2010 

FINMA: Swiss Financial Market Supervisory Authority 

FINMASA: Financial Market Supervisory Authority Act of 22 June 2007  

LO: Swiss Federal Ordinance of 30 November 2012 on Liquidity for Banks (Liquidity Ordinance)  
 
NCA: National Competent Authority from the European Union 

NBA: Swiss Federal National Bank Act of 3 October 2003 

NBO: National Bank Ordinance of 18 March 2004 (status as of 1 July 2013, National Bank Ordinance) 
 
RTS: Regulatory Technical Standards 
 
SNB: Swiss National Bank 
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Section I 

Executive summary 

1. The European Commission mandated ESMA on 11 October 2012 to provide it with technical advice on 

the equivalence between the Swiss regulatory regime and different aspects of the EU regulatory regime 

under Regulation (EC) No. 648/2012 of the European Parliament and the Council on OTC derivatives, 

central counterparties (CCPs) and trade repositories (TRs)1). The mandate was subsequently reviewed 

to postpone the deadline to provide the advice and to change its scope in relation to certain jurisdic-

tions. 

2. These specific areas concern: 1) the recognition of third country CCPs; and 2) the identification of 

potentially duplicative or conflicting requirements regarding the clearing obligation, reporting obliga-

tion, non-financial counterparties and risk-mitigation techniques for OTC derivative contracts not 

cleared by a CCP.   

3. This report sets out ESMA’s advice to the European Commission in respect of the equiv-

alence between the Swiss regulatory regime and the EU regulatory regime under EMIR 

in respect of the recognition of third country CCPs.  Switzerland is still in the process of 

finalising its regulatory regime for the clearing obligation, reporting obligation, non-

financial counterparties and risk mitigation techniques for uncleared trades.  ESMA is 

therefore still in the process of preparing its technical advice under these limbs of the 

European Commission’s mandate.  That technical advice will be delivered at a later 

date.  

4. The equivalence assessment conducted by ESMA follows an objective-based approach, where the 

capability of the regime in the third country to meet the objectives of the EU Regulation is assessed 

from a holistic perspective. The analysis of the differences and similarities has been conducted as fac-

tually as possible.  The advice to the Commission has been based on that factual assessment but has 

also taken into account the analysis of the consequences for the stability and protection of EU entities 

and investors that an equivalence decision would have in those specific areas where the legally binding 

requirements are not considered equivalent. 

5. The European Commission is expected to use ESMA’s technical advice to prepare possible implement-

ing acts concerning the equivalence between the legal and supervisory framework of Switzerland un-

der EMIR.  Where the European Commission adopts such an implementing act then ESMA may rec-

ognise a CCP authorised in that  third country.  ESMA’s conclusions in respect of this technical advice 

should not be seen to prejudge any final decision of the European Commission or of ESMA. 

 

 

                                                        
 
1 Hereafter the Regulation or EMIR. 
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 Introduction 

1. The European Commission mandated ESMA on 11 October 2012 to provide it with technical advice on 

the equivalence between the Swiss regulatory regime and two specific aspects of the EU regulatory re-

gime under EMIR. On 27 February 2013, the Commission amended the original mandate to postpone 

the deadlines for the delivery of the technical advice by ESMA. For Switzerland the original deadline of 

15 June 2013 was changed to 15 July 2013.  On 13 June 2012, the European Commission further 

amended the mandate to postpone the deadlines for the delivery of technical advice by ESMA and to 

change its scope in respect of certain jurisdictions.  For Switzerland the revised deadline of 15 July 

2013 was changed to 1 October 2013.   

2. The mandate on equivalence for Switzerland therefore covers two specific areas: 1) the recognition of 

third country CCPs; and 2) the identification of potentially duplicative or conflicting requirements re-

garding the clearing obligation, reporting obligation, non-financial counterparties and risk-mitigation 

techniques for OTC derivative contracts not cleared by a CCP.  

3. This report sets out ESMA’s advice to the European Commission in respect of the equiv-

alence between the Swiss regulatory regime and the EU regulatory regime under EMIR 

in respect of the recognition of third country CCPs.  Switzerland is still in the process of 

finalising its regulatory regime for the clearing obligation, reporting obligation, non-

financial counterparties and risk mitigation techniques for uncleared trades.  ESMA is 

therefore still in the process of preparing its technical advice under these limbs of the 

European Commission’s mandate.  That technical advice will be delivered at a later 

date. 

4. ESMA has liaised with its counterparts in Switzerland (FINMA and the SNB) in the preparation of this 

report and has exchanged materials and views on the key areas of the analysis. However, the views ex-

pressed in this report are those of ESMA and ESMA alone is responsible for the accuracy of this ad-

vice.  ESMA has decided not to launch a public consultation on this advice. The advice is not about a 

policy option or a legislative measure that could be subject to improvement or reconsideration due to 

market participants’ views or comments. It is a factual comparison of the respective rules of a third 

country jurisdiction with the EU regime and an advice on how to incorporate these differences in a 

possible equivalence decision. ESMA is aware of the effects that an equivalence decision by the Com-

mission could have on market participants, but considers that the key element of this advice is of a fac-

tual nature, not a policy one. 

Purpose and use of the European Commission’s equivalence decision 

5. According to Article 25(6) of EMIR and 75(1) of EMIR, the European Commission may adopt an 

implementing act determining that the legal and supervisory arrangements of a third country ensure 

that CCPs and TRs, which are established or authorised in a specific third country, comply with legally 

binding requirements which are equivalent to the requirements laid down in EMIR.  Furthermore, ac-

cording to Article 13(2) of the legislative act, the Commission may also adopt implementing acts de-

claring that the legal, supervisory and enforcement arrangements of a third country are equivalent to 

the clearing and reporting requirements laid down in EMIR (Articles 4, 9, 10 and 11) to avoid duplica-

tive or conflicting rules.  

CCPs 

6. ESMA may recognise a CCP authorised in a third country under certain conditions. According to 

Article 25(2)(a) of EMIR, one of those conditions is that the Commission has adopted an implement-

ing act in accordance with Article 25(6) of EMIR determining that the legal and supervisory regime in 

the country in which the CCP is authorised ensures that CCPs authorised there comply with legally 
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binding requirements which are equivalent to those of Title IV of EMIR, that those CCPs are subject to 

effective on-going supervision and enforcement in the third country, and that its legal framework pro-

vides for an effective equivalent system for the recognition of CCPs authorised under the legal regime 

of that third country. 

7. The European Commission has requested ESMA’s technical advice in respect of Switzerland to pre-

pare possible implementing acts under Article 25(6) of EMIR. This report contains ESMA’s ad-

vice in respect of Switzerland under Article 25(6) of EMIR.  

Potential duplicative or conflicting requirements on market participants 

8. In accordance with Article 13(1) of EMIR, the Commission, assisted by ESMA, must monitor, prepare 

reports and recommend possible action to the European Parliament and the Council on the interna-

tional application of the clearing and reporting obligations, the treatment of non-financial undertak-

ings and the risk mitigation techniques for OTC trades that are not cleared by a CCP, in particular with 

regard to potential duplicative or conflicting requirements on market participants.  

9. The Commission may adopt implementing acts declaring that the legal, supervisory and enforcement 

arrangements of a third country are equivalent to the respective requirements in EMIR, ensure an 

equivalent protection of professional secrecy, and are being applied in an equitable and non-distortive 

manner so as to ensure effective supervision and enforcement in that third country. An implementing 

act adopted by the Commission declaring that the abovementioned conditions have been fulfilled for a 

third country shall imply, according to Article 13(3), that if at least one of the counterparties entering 

into an OTC derivatives transaction is established in that third country and the contract is subject to 

EMIR, the counterparties will be deemed to have fulfilled the requirements of EMIR by disapplying 

EMIR provisions and applying the provisions of the equivalent third country regime. 

10. The European Commission has requested ESMA’s technical advice in respect of Switzerland to pre-

pare possible implementing acts under Articles 13(1) and 13(3) of EMIR.  Switzerland is still in the 

process of finalising its regulatory regime for the clearing obligation and risk mitigation techniques for 

uncleared trades and ESMA is therefore still in the process of preparing its technical advice under this 

limb of the European Commission’s mandate.  This report does not contain ESMA’s advice in 

respect of Switzerland under Articles 13(1) or 13(3) of EMIR.  That technical advice will 

be delivered at a later date. 

Determination of equivalence is one of a number of criteria that have to be met 

11. The adoption of an implementing act by the European Commission is required to enable a third coun-

try CCP to apply to ESMA for recognition. However ESMA reiterates that this technical advice should 

not be seen to prejudge the European Commission’s final decision on equivalence. Furthermore, a de-

termination of equivalence by the European Commission is just one of a number of criteria that have 

to be met in order for ESMA to recognise a third country CCP so that they may operate in the EU for 

regulatory purposes. Positive technical advice or a positive equivalence determination by the European 

Commission should not be understood as meaning that a third country CCP will automatically be 

granted recognition by ESMA.  Only if all the other conditions set out in Articles 25 of EMIR are met, 

can a third country CCP be granted recognition2. 

 

                                                        
 
2 One of these requirements is that ESMA has established cooperation arrangements with the relevant competent authorities of the 

third country. ESMA is currently in discussions with the jurisdictions subject to this technical advice regarding such cooperation 

arrangements.  
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ESMA’s Approach to assessing equivalence 

12. Concerning the assessment approach taken in preparing this technical advice, ESMA has followed an 

objective-based approach, where the capability of the regime in the third country to meet the objec-

tives of the EU Regulation is assessed from a holistic perspective. Annex III contains a line-by-line 

analysis of the differences and similarities between the requirements of the third country and those 

provided for in EMIR.  The advice to the Commission which is set out in this section of the report has 

been based on that line-by-line factual assessment but takes an objective-based approach to determin-

ing whether there is equivalence between the requirements of the third country and those provided for 

in EMIR. In particular, the final column of the table at Annex III includes conclusions which have 

been drawn, on a holistic basis, for each topic.  These have been drawn by taking into account the fun-

damental objectives that an equivalence assessment under EMIR should look at (i.e. the promotion of 

financial stability, the protection of EU entities and investors and the prevention of regulatory arbi-

trage in respect of CCPs). 

13. In providing its technical advice ESMA has taken account of the following: 

- The requirements of the ESMA Regulation.  

- The principle of proportionality: that the technical advice should not go beyond what is necessary 

to achieve the objective of the implementing acts set out in the legislative act. 

- The objectives of coherence with the regulatory framework of the Union. 

- That ESMA is not confined to elements that should be addressed by the implementing acts but 

may also indicate guidelines and recommendations that it believes should accompany the delegat-

ed acts to better ensure their effectiveness. 

- The need for horizontal questions to be dealt with in a similar way to ensure coherence between 

different areas of EMIR. 

- The desirability that ESMA’s technical advice cover the subject matters described by the delegated 

powers included in the relevant provisions of the legislative act and its corresponding recitals as 

well as in the relevant Commission's request for technical advice. 

- That ESMA should address to the Commission any question it might have concerning the clarifica-

tion on the text of the legislative act. 
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Section II. Technical advice on Switzerland 
 

Part I – Effective on-going supervision and enforcement 
 

14. The Swiss financial supervisory regime is robust with a track record of effective supervision of finan-

cial markets including during the recent financial crisis.  

15. Switzerland has a model of financial regulation and supervision with one agency in charge of pruden-

tial regulation and conduct of business. FINMA is responsible for the prudential and conduct oversight 

of banks, insurance companies, exchanges, securities dealers, collective investment schemes, distribu-

tors and insurance intermediaries. FINMA also has the objective of protecting creditors, investors, and 

policy holders as well as ensuring the smooth functioning of the financial markets.  The SNB has re-

sponsibility for monetary policy and for contributing to financial stability.  FINMA and SNB have a 

role in the regulation of CCPs.   

16. The Financial Market Supervisory Authority Act of 22 June 2007 (FINMASA) serves as an umbrella 

law for a number of sector-specific laws governing financial market regulation and supervision. In ad-

dition to setting organisational parameters for FINMA as an institution, the FINMASA defines princi-

ples for the regulation of financial markets, as well as a set of harmonised supervisory instruments and 

sanctions. Seven sector-specific Federal Acts issued by the Federal Parliament (referred to as the “Fi-

nancial Market Acts”), including the Federal Act on Banks and Savings Banks (BA), complement the 

FINMASA. The BA lays down the general principles with regard to subject, purpose and scope of su-

pervision, and contains provisions for the commencement, exercise and termination of banking activi-

ties. According to BA Article 1bis FINMA may subject CCPs to banking supervision. FINMA’s estab-

lished practice requires that all CCPs authorised in Switzerland are subjected to banking supervision. 

Once CCPs are subjected to the BA, they are technically treated as banks and have to meet all require-

ments of the general banking regulations. However, FINMA has the possibility to exempt a CCP from 

certain provisions of the BA and order the easing or tightening of provisions in order to take into ac-

count the particular business activity and risk situation of a CCP. 

17. The National Bank Act of 3 October 2003 (NBA) serves as the statutory basis for the SNB and its 

activities. The NBA sets out in detail the SNB’s constitutional mandate, its tasks and sovereign instru-

ments. One of these tasks is the contribution to the stability of the financial system. This includes the 

SNB’s oversight of systemically important payment and settlement systems, including CCPs. The NBA 

mandates the SNB to designate systemically important CCPs, establish minimum requirements for 

such CCPs, assess compliance with these minimum requirements and take actions if necessary to en-

sure compliance. 

18. Statutory ordinances issued by the Federal Council (executive branch of the Swiss government) by 

FINMA and by the SNB implement the Financial Market Acts and the NBA on a second and third lev-

el.  

19. Under the BA, the specification of many of the details of CCP regulation is delegated by the Federal 

Parliament to the Federal Council. The Federal Council’s Ordinance on Banks and Savings Banks 

(BO), the Ordinance on Capital Adequacy and Risk Diversification for Banks and Securities Dealers 

(CAO) and the Ordinance on Liquidity for Banks (LO) elaborate in more detail on the provisions of the 

BA. The BO also delegates some rule-making powers to FINMA which has enacted the Ordinance on 

Insolvency of Banks and Securities Dealers (BIO-FINMA).  

20. Circulars and other pronouncements (newsletters, discussion papers, FAQs) issued and published by 

FINMA provide further guidance on FINMA’s interpretation and practical implementation of relevant 

financial market legislation. They provide substance to the intention of the legislator as conveyed in 

acts and ordinances. Most of FINMA’s guidelines on CCPs are to be found in its circulars that address, 

inter alia, solvency, governance and risk management, the internal audit function and the external au-

ditors, and reporting. 
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21. The National Bank Ordinance (NBO) contains implementing regulations on the sovereign instruments 

of the SNB including oversight of CCPs. It outlines the criteria and procedures for designating system-

ically important CCPs, the minimum requirements and reporting obligations they need to fulfil, and 

the sanctions the SNB can impose to ensure the CCPs’ compliance with the minimum requirements 

and reporting obligations.  

22. The NBO has recently been revised. The revised NBO entered into force on 1 July 2013. The revision 

established new minimum requirements and strengthened some existing minimum requirements with 

the aim of implementing the CPSS-IOSCO Principles for Financial Market Infrastructures and achiev-

ing equivalence to EMIR and the relevant Commission Delegated Regulations for CCP requirements. 

23. There is currently one CCP operating in Switzerland – SIX x-clear Ltd. A considerable proportion of 

the transactions cleared by SIX x-clear Ltd emanate from exchanges and trading platforms established 

in the European Union. SIX x-clear Ltd has established interoperability arrangements with the Lon-

don-based LCH.Clearnet Ltd and EuroCCP, as well as the Dutch European Multilateral Clearing Facili-

ty (EMCF).  

 
FINMA 

 

24. According to BA Article 1bis, FINMA subjects CCPs to banking supervision and grants them a banking 

licence. The authorisation requirements specified in the BA as well as the extended duties of disclosure 

and minimum requirements prescribed by the SNB must be observed on an ongoing basis. FINMA has 

the possibility to exempt a CCP from certain provisions of the BA and order the easing or tightening of 

provisions in order to take into account the particular business activity and risk situation of a CCP. It is 

therefore able to decree a tailor-made licence. Based on the same regulatory framework, FINMA may 

also recognise foreign CCPs offering clearing services on Swiss trading facilities or to Swiss market 

participants.  

25. The termination of CCP activity can either result from a waiver by the CCP or by revocation from 

FINMA, if the CCP no longer fulfils the requirements for its activity, or seriously violates the supervi-

sory provisions.1  

26. Licensed CCPs are subject to ongoing supervision. This is to monitor continued compliance with 

licensing conditions and other statutory and regulatory requirements. In the event of shortcomings or 

breaches of these requirements, supervisory and enforcement measures are imposed to rectify the sit-

uation. The regulatory framework for this supervision is provided in particular by the FINMASA.  

27. The extent and intensity of supervision will be based on the CCP’s risk category and rating. The regula-

tory processes applicable to different supervisory categories differ by virtue of the supervisory instru-

ments deployed, as well as the extent and frequency of auditing. The higher the risk category, the more 

intensive the supervision. Where certain rating parameters within a category result in negative values 

for a company, the standard supervisory process for this company is stepped up in the area concerned. 

FINMA may also assign the group of which the CCP is a subsidiary to a risk category and rating, and 

may subject the group to its consolidated supervision.  

28. Under the dual supervisory system, FINMA's supervisory activities also draw on the work of audit 

firms which are specifically licensed for supervisory purposes. These firms regularly audit institutions 

for supervisory purposes and, in so doing, provide direct supervision. They report the findings of their 

supervisory audits to FINMA. To achieve timely and broad supervision, FINMA conducts targeted on-

site reviews to complement the dual supervisory system. 

 

29. As part of its supervision of CCPs, FINMA reviews inter alia monthly risk reports, quarterly manage-

ment reports, and internal and external audit reports. FINMA regularly conducts or attends meetings 

with CCP management and staff, primarily focusing on risk management and risk control issues, as 
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well as discussing regulatory developments, relevant business projects and developments/changes 

within the CCP and/or its group. 

 
SNB 

 

30. The SNB’s mandate for oversight of CCPs derives from NBA Article 5(2)(e) which states that “[the 

SNB] shall contribute to the stability of the financial system”. NBA Articles 19 - 21 outline the SNB’s 

oversight of payment systems, CCPs and securities settlement systems.  

31. CCPs designated as systemically important (based on the criteria in NBO Articles 19 - 20) have to meet 

the minimum requirements as outlined in NBO Articles 22 - 34. Further, CCPs must provide the SNB 

with regular and ad hoc information to allow the SNB to determine whether a CCP complies with the 

minimum requirements. The SNB can also conduct on-site inspections or request third-parties to con-

duct such on-site inspections.  

32. The SNB conducts comprehensive assessments of a CCP’s compliance with the minimum require-

ments on an annual basis. In addition, it conducts targeted assessments prior to major changes. For 

the purpose of its assessments, the SNB relies on a broad range of information, including a self-

assessment by the CCP, internal documentation of the CCP, internal and external audit reports, inter-

nal policies, as well as regular and ad hoc reports received through the CCP’s reporting obligation, and 

regular and ad hoc meetings with a CCP on both management and staff level to discuss regulatory and 

business developments. The SNB also requests specific audits conducted by third parties and deter-

mines the scope and depth of such audits, in particular in the area of operational risk and information 

security.  

33. If the SNB identifies any shortcomings, a CCP must outline measures and the timeline to achieve full 

compliance with the minimum requirements. If a CCP does not comply with minimum requirements 

or reporting obligations, the SNB can issue a recommendation or a contestable order to the CCP. If the 

CCP does not comply with the order, the SNB may inform FINMA about its findings which may take 

further supervisory and enforcement actions on the CCP. 

34. FINMA and the SNB cooperate and coordinate their supervisory and oversight activities and consult 

each other prior to submitting recommendations or issuing orders to a CCP (BA Article 23bis (4) and 

NBA Article 21(1)). FINMA and the SNB are authorised to provide each other with information and 

documents which are not publicly accessible and which they need to fulfil their respective tasks (BA 

Art. 23bis (3) and NBA Article 50). FINMA and the SNB have further specified their cooperation in a 

memorandum of understanding.  

35. FINMA and the SNB also work closely together with the Federal Department of Finance in developing 

the legal basis for CCP regulation, supervision and oversight.  

 
ESMA’s assessment  

 

36. The supervisory and enforcement regime for CCPs in Europe envisages the establishment of colleges 

for CCPs. This provision introduces a certain degree of harmonisation of the practices to be followed, 

e.g. need for a NCA to present a risk assessment to the college and the functioning of colleges will nec-

essarily harmonise the supervisory practices among European NCAs. 

37. EMIR introduces minimum standards of supervision and enforcement among NCAs, e.g. that CCPs 

should be subject to on-site inspections and that NCAs have the necessary powers to take effective, 

proportionate and dissuasive measures against CCPs, but EMIR leaves to the Member States the duty 

to define those measures at national level.  

38. On the basis of ESMA’s experience in assessing common supervisory practices among European 

authorities, ESMA can conclude that these are not dissimilar to the ones applicable in Switzerland. 
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39. Against this background ESMA advises the Commission to consider that CCPs are sub-

ject to effective supervision and enforcement in Switzerland. 

 
 
Part II – Effective equivalent system for the recognition of CCPs authorised under 
the legal regime of a third country  
 
40. An equivalent system exists in Switzerland for the recognition of CCPs authorised under the legal 

regime of a third country.  The system involves the third country CCP applying to FINMA for recogni-

tion before it can offer CCP clearing services to clearing members or trading venues established in 

Switzerland3.  Recognition by FINMA is based on the legal framework of the country in which the third 

country CCP is authorised, providing an effective equivalent system for the recognition of CCPs au-

thorised under third country legal regimes.  

41. The SNB may also designate CCPs domiciled outside of Switzerland as systemically important for the 

stability of the Swiss financial markets. Under certain conditions, third country CCPs may be dis-

charged from compliance with the minimum requirements established in the NBO.  

42. Two CCPs authorised in the EU (LCH.Clearnet Ltd and Eurex Clearing Ltd) are currently recognised 

under the Swiss regime for third country CCPs.  LCH.Clearnet Ltd has been recognised by FINMA as a 

third country CCP under Art. 1bis of the BA. Eurex Clearing Ltd and LCH.Clearnet Ltd have both been 

designated as systemically important for the stability of the Swiss financial markets by the SNB. They 

have both been discharged from compliance with minimum requirements established in the NBO (un-

der Articles 22 – 34), based on an assessment of the equivalence of the third country oversight regime 

and based on cooperation arrangements concluded by the relevant national authorities. 

43.  Similar to the EMIR regime, the Swiss regime for third country CCPs places reliance on the superviso-

ry framework of the jurisdiction in which the CCP is authorised. In particular, the home competent au-

thority must provide written confirmation to FINMA that the third country CCP is subject to adequate 

supervision, that the home competent authority has no objection to the third country CCP engaging in 

business activities in Switzerland and that the home competent authority is able to cooperate with 

FINMA with respect to supervisory matters. These tests involve similar considerations to those taken 

into account in assessing equivalence under EMIR.  

44. Similar to the EMIR regime, the Swiss regime for third country CCPs requires the establishment of 

cooperative arrangements between the Swiss authorities and the authorities in the jurisdiction in 

which the CCP is authorised. In this regard, FINMA and the SNB have entered into Memoranda of 

Understanding with the Bank of England (on the supervision and oversight of LCH.Clearnet Ltd and 

SIX x-clear Ltd), with BaFin and the Deutsche Bundesbank (on the supervision and oversight of Eurex 

Clearing Ltd), and with the authorities of Denmark, Finland and Sweden (on the supervision and over-

sight of SIX x-clear Ltd).  Furthermore, there has been an exchange of letters with the Dutch authori-

ties as a basis for interoperability between EMCF and SIX x-clear Ltd.  The UK, Dutch and Swiss au-

thorities also have regular informal roundtables to coordinate regulatory requirements for and the su-

pervision and oversight of the interoperability arrangement between LCH.Clearnet Ltd, EMCF, Eu-

roCCP and SIX x-clear Ltd.   

 

45. The Swiss regime does involve the imposition of certain reporting requirements on recognised third 

country CCPs4, namely a requirement that the CCP annually provide FINMA with:  

                                                        
 
3 Based on Article 1bis of the Federal Act on Banks and Savings Banks (BA; SR 952.0).  
4 BA Art. 1bis, para. 2. 
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(1) a complete list of the clearing members established in Switzerland to whom the third country 

CCP provides clearing services;  

(2) a complete list of the clearing members of trading venues established in Switzerland to whom 

the third country CCP offers its clearing services;  

(3) clearing statistics (to be specified according to the third country CCP’s business portfolio); 

(4) an annual report including the balance sheet and income statement of the CCP, as well as with 

information about possible changes in ownership, range of services and organisation; and   

(5) a report on risk control (e.g. stress and back-testing) to be defined by FINMA depending on the 

individual cases regarding risk management of the foreign CCP.  

46. The third country CCP must also inform FINMA of substantial changes to its risk management frame-

work, especially regarding clearing members, risk management and new clearing services, as well as 

changes in supervision in the foreign CCP’s country of domicile.  

47. These requirements represent a departure from the third country CCP regime prescribed in EMIR, 

insofar as EMIR does not place such requirements on the CCP directly, but envisages the provision of 

such information under the information sharing arrangement between ESMA and the authorities re-

sponsible for supervision of the CCP.  However, the impact of these reporting requirements is unlikely 

to be a significant burden on the recognised third country CCPs. 

48. Against this background, ESMA advises the Commission to consider the legal frame-

work of Switzerland as providing for an effective equivalent system for the recognition 

of CCPs authorised under third-country legal regimes.  

 
 

Part III – Legally binding requirements which are equivalent to those of Title IV of 
EMIR  
 
49. ESMA has undertaken a comparative analysis of the legally binding requirements which are applica-

ble, at a jurisdictional level, to CCPs in Switzerland and the corresponding legally binding require-

ments for CCPs under EMIR. The substantive analysis is set out in Annex III. 

50. As highlighted under the detailed analysis included in Annex III, all of the provisions in Title IV of 

EMIR for CCPs are replicated with corresponding legally binding requirements which are applicable, 

at a jurisdictional level, to CCPs in Switzerland. 

51. Switzerland has recently introduced a substantial revision of its standards for CCPs following the 

publication of the CPSS-IOSCO Principles for Financial Market Infrastructure by means of revising the 

NBO. The revised NBO entered into force on 1 July 2013.  As part of this revision, the Swiss authorities 

have paid particular attention to the CCP requirements envisaged in EMIR.  A number of the EMIR 

requirements are directly replicated in Swiss legislation.   

52. The SNB has stated that one of the two objectives of its revising the regulatory framework for CCPs 

authorised in Switzerland was to ensure the equivalence of such regulatory framework with that estab-

lished in the European Union.  

53. On 29 August 2012 Switzerland’s Federal Government mandated the Ministry of Finance to draw new 

legal provisions for OTC derivatives trading and financial market infrastructure in order to provide a 

legal basis for the implementation of G20 and FSB recommendations through a federal law. A first 

draft of the law was completed in July 2013 and is scheduled to enter a public consultation phase in 

autumn of 2013. Entry into force is planned for early 2015. 
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54. In many cases the revised regulatory framework for CCPs in Switzerland is less prescriptive than that 

under EMIR.  This is a deliberate choice of the SNB which has stated that in drafting the revised NBO 

it has deliberately sought to avoid prescribing overly detailed specifications.  However, in order to en-

sure consistency with the regulatory framework under EMIR, the SNB has introduced interpretative 

guidance on the revised NBO.  This guidance provides that where there is room for interpretation of 

the Swiss requirements for CCPs, the primary sources for the interpretation are (a) the CPSS-IOSCO 

PFMI and (b) Titles IV and V of EMIR and the Commission Delegated Regulations promulgated 

thereunder.  In addition to this general provision that CCPs look to the provisions of EMIR (and the 

relevant Commission Delegated Regulations) for guidance on how to implement the Swiss regime, 

there are particular provisions in respect of which CCPs in Switzerland are directed to the provisions 

in EMIR.  An example of this is in respect of record keeping, where the SNB guidance recommends 

that for CCPs which offer their services to European markets, or to European financial institutions, the 

CCP records the information and data pursuant to the relevant Commission Delegated Regulation un-

der EMIR.  Another example is in respect of the CCP’s own participation in its default waterfall (the 

‘skin-in-the-game’ requirement).  While the Swiss regime prescribes only that a CCP’s own financial 

resources requirement be equal to a ‘substantial proportion’ of the CCP’s total capital, the SNB guid-

ance prescribes that in determining what constitutes a substantial proportion, CCPs should look to the 

EMIR requirement of 25% of a CCP’s regulatory capital requirements.  

55. Taking into account the overall regulatory framework for CCPs in Switzerland and the 

SNB’s interpretative guidance on the revised NBO, ESMA advises the Commission to 

consider that CCPs authorised in Switzerland comply with legally binding requirements 

which are equivalent to the requirements laid down in Title IV of EMIR. 

56. It should be noted that ESMA’s detailed analysis has been restricted to reviewing primary and second-

ary legislation, rules and regulations promulgated under primary and secondary legislation and legally 

binding documentation issued by FINMA and the SNB. This is in line with the mandate given to ESMA 

by the European Commission.  

 

Conclusion on CCPs 

 

Conclusion 

57. ESMA advises the Commission to consider that CCPs authorised in Switzerland are 

subject to effective supervision and enforcement on an on-going basis and that the legal 

framework of Switzerland provides for an effective equivalent system for the recogni-

tion of CCPs authorised under third-country legal regimes. 

58. ESMA also advises the Commission to consider that the legal and supervisory arrange-

ments of Switzerland ensure that CCPs authorised in Switzerland comply with legally 

binding requirements which are equivalent to the requirements laid down in Title IV of 

EMIR.   
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ANNEX I – Mandate from the European Commission 

 

FORMAL REQUEST TO ESMA FOR TECHNICAL ADVICE ON POSSIBLE IMPLEMENTING 
ACTS CONCERNING REGULATION 648/2012 ON OTC DERIVATIVES, CENTRAL COUN-

TERPARTIES AND TRADE REPOSITORIES (EMIR) 
 
 

With this formal mandate the Commission seeks ESMA's technical advice to prepare possible 
implementing acts concerning the equivalence between the legal and supervisory frameworks of 
certain third countries and Regulation No 648/2012 of 4 July 2012 on OTC derivatives, central 
counterparties and trade repositories ('EMIR' or the "legislative act"). Any such implementing 
acts that may be proposed by the Commission must be adopted in accordance with Article 291 of 
the Treaty on the Functioning of the European Union (TFEU).   

The Commission reserves the right to revise and/or supplement this formal mandate and revise 
the timetable if the scope is amended.  The technical advice received on the basis of this mandate 
should not prejudge the Commission's final decision.   

This mandate is based on Regulation No 1095/2010 of the European Parliament and the Council of 
24 November 2010 establishing a European Securities and Markets Authority (the "ESMA Regu-
lation")5 and Regulation (EU) No 182/2011 of the European Parliament and the Council of 16 
February 2011 laying down the rules and general principles concerning mechanisms for control by 
Member States of the Commission’s exercise of implementing powers6.   

According to Articles 25(6) and 75(1) of the legislative act the Commission may adopt an imple-
menting act determining that the legal and supervisory arrangements of a third country ensure 
that CCP’s and trade repositories, which are respectively established or authorized in a specific 
third country comply with legally binding requirements which are equivalent to the requirements 
laid down in EMIR. Furthermore, according to Article 13(2) of the legislative act, the Commission 
may also adopt implementing acts declaring that the legal, supervisory and enforcement arrange-
ments of a third country are equivalent to the clearing and reporting requirements laid down in 
EMIR (Articles 4,9,10 and 11) to avoid duplicative or conflicting rules. 

*** 

The European Parliament and the Council shall be duly informed about this mandate.   

In accordance with the established practice within the European Securities Committee,7 the Com-
mission will continue, as appropriate, to consult experts appointed by the Member States in the 
preparation of these possible implementing acts.   

The powers of the Commission to adopt implementing acts are subject to Articles 13(2), 25(6) and 
75(1) of the Legislative act.  As soon as the Commission adopts an implementing act, the Commis-
sion will notify it simultaneously to the European Parliament and the Council.  

  

 

                                                        
 
5 OJ L 331, 15.12.2010, p. 84 - 119. 
6 OJ L55/13, 28.2.2011, p. 13-18   
7 Commission's Decision of 6.6.2001 establishing the European Securities Committee, OJ L191, 17.7.2001, p.45-46.   
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1. Context.   

1.1 Scope.   

CCPs 

ESMA may recognise a CCP established in a third country under certain conditions. According to 
Article 25 (2a) EMIR one of those conditions is that the Commission has adopted an implement-
ing act in accordance with Article 25 (6) EMIR determining that the legal and supervisory regime 
in the country in which the CCP is established ensure that CCPs established there comply with 
legally binding requirements which are equivalent to those of Title IV of EMIR, that those CCPs 
are subject to effective ongoing supervision and enforcement in the third country, and that its 
legal framework provides for an effective equivalent system for the recognition of CCPs author-
ised under the legal regime of a third country. 

Trade repositories 

Trade repositories established in a third country that intend to provide services and activities 
must be recognized by ESMA. Such recognition also requires an implementing act of the Com-
mission under Article 75(1) of EMIR determining that the legal and supervisory regime in the 
country in which the trade repository is established ensure that trade repositories authorised 
there comply with legally binding requirements which are equivalent to those of EMIR, that 
those trade repositories are subject to effective ongoing supervision and enforcement in the third 
country, and guarantees of professional secrecy exist that are  at least equivalent to those of 
EMIR.  

Potential duplicative or conflicting requirements on market participants  

In accordance with Article 13(1) EMIR, the Commission, assisted by ESMA, must monitor, pre-
pare reports and recommend possible action to the European Parliament and the Council on the 
international application of the clearing and reporting obligations, the treatment of non-financial 
undertakings and the risk mitigation techniques for OTC trades that are not cleared by a CCP, in 
particular with regard to potential duplicative or conflicting requirements on market partici-
pants.  

The Commission may adopt implementing acts declaring that the legal, supervisory and en-
forcement arrangements of a third country are equivalent to the respective requirements in 
EMIR, ensure an equivalent protection of professional secrecy, and are being applied in an equi-
table and non-distortive manner so as to ensure effective supervision and enforcement in that 
third country. An implementing act adopted by the Commission declaring that the above-
mentioned conditions have been fulfiled for a third country shall imply, according to Article 
13(3), that if at least one of the counterparties entering into an OTC derivatives transaction is 
established in that third country and the contract is subject to EMIR, the counterparties will be 
deemed to have fulfiled the requirements of EMIR. 

  

1.2 Principles that ESMA should take into account.   

 
In providing its technical advice ESMA is invited to take account of the following principles:  

- It should respect the requirements of the ESMA Regulation, and, to the extent that ESMA 
takes over the tasks of CESR in accordance with Art 8(1)(l) of the ESMA Regulation, 
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take account of the principles set out in the Lamfalussy Report8 and those mentioned in 
the Stockholm Resolution of 23 March 20019.   

- The principle of proportionality: the technical advice should not go beyond what is neces-
sary to achieve the objective of the implementing acts set out in the legislative act.  

- While preparing its advice, ESMA should seek coherence within the regulatory frame-
work of the Union.   

- In accordance with the ESMA Regulation, ESMA should not feel confined in its reflec-
tion to elements that it considers should be addressed by the implementing acts but, if it 
finds it appropriate, it may indicate guidelines and recommendations that it believes 
should accompany the delegated acts to better ensure their effectiveness.   

- ESMA will determine its own working methods depending on the content of the provi-
sions being dealt with.  Nevertheless, horizontal questions should be dealt with in such a 
way as to ensure coherence between different standards of work being carried out by the 
various expert groups.   

- ESMA should provide comprehensive technical analysis on the subject matters described 
below covered by the delegated powers included in the relevant provision of the legisla-
tive act and its corresponding recitals as well as in the relevant Commission's request in-
cluded in this mandate.   

- The technical advice given by ESMA to the Commission should not take the form of a le-
gal text.  However, ESMA should provide the Commission with an "articulated" text 
which means a clear and structured text, accompanied by sufficient and detailed explana-
tions for the advice given, and which is presented in an easily understandable language re-
specting current terminology in the Union.   

- ESMA should address to the Commission any question they might have concerning the 
clarification on the text of the legislative act, which they should consider of relevance to 
the preparation of its technical advice.   

2. Procedure.   

The Commission is requesting the technical advice of ESMA in view of the preparation of the 
possible implementing acts to be adopted pursuant to the legislative act and in particular regard-
ing the questions referred to in section 3 of this formal mandate.   

The mandate takes into account the ESMA Regulation and Regulation (EU) No 182/2011 of the 
European Parliament and the Council of 16 February 2011 laying down the rules and general 
principles concerning mechanisms for control by Member States of the Commission’s exercise of 
implementing powers.  

                                                        
 
8 Final Report of the Committee of Wise Men on the Regulation of European Securities Markets, chaired by M. Lamfalussy, Brussels, 

15 February 2001. (http://ec.europa.eu/internal_market/securities/docs/lamfalussy/wisemen/final-report-wise-men_en.pdf ) 
9 Results of the Council of Economics and Finance Ministers, 22 March 2001, Stockholm Securities legislation, 

(http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/01/105&format=HTML&aged=0&language=EN&guiLanguage=

en ). 
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The Commission reserves the right to revise and/or supplement this formal mandate and revise 
the timetable if the scope is amended.  The technical advice received on the basis of this mandate 
will not prejudge the Commission's final decision in any way.   

In accordance with established practice, the Commission may continue to consult experts ap-
pointed by the Member States in the preparation of the implementing acts relating to the legisla-
tive act.   

The Commission has duly informed the European Parliament and the Council about this mandate. 
As soon as the Commission adopts possible delegated acts, it will notify them simultaneously to 
the European Parliament and the Council.   

 

3. ESMA is invited to provide technical advice on the following issues with the follow-
ing priorities.  

Taking into account the existence or expected adoption of final primary and/or secondary legis-
lation in third countries and in order to compare the provisions of EMIR to that legislation the 
following division and prioritisation of technical advice is required in two phases.  

CCPs 

ESMA is invited to provide technical advice on the legal and supervisory regime in specific third 
countries (specified below) applicable to CCPs and to advise whether they comply with legally 
binding requirements which are equivalent to those of Title IV of EMIR, that those CCPs are 
subject to effective ongoing supervision and enforcement in the third country, and that its legal 
framework provides for an effective equivalent system for the recognition of CCPs authorised 
under the legal regime of a third country. 

The delivery of technical advice should be prioritised in two phases. 

- Phase I: the USA and Japan; 

- Phase II: Switzerland, Australia, Dubai, India, Singapore and Hong Kong. 

Trade repositories 

ESMA is invited to provide technical advice on the legal and supervisory regime in specific third 
countries (specified below) and to advise whether the legal and supervisory regime in the country 
in which the trade repository is established ensures that trade repositories authorised there comply 
with legally binding requirements which are equivalent to those of EMIR, that those trade reposi-
tories are subject to effective ongoing supervision and enforcement in the third country, and 
guarantees of professional secrecy exist that are at least equivalent to those of EMIR. 

The delivery of technical advice should be prioritised in two phases. 

- Phase I: the USA;  

- Phase II: Hong Kong. 

No further third countries are envisaged at this point in time. 
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Potential duplicative or conflicting requirements 

ESMA is invited to provide technical advice on the legal and supervisory regime in specific third 
countries (specified below) and to advise whether the legal, supervisory and enforcement ar-
rangements of a third country are equivalent to the respective requirements in EMIR, ensure an 
equivalent protection of professional secrecy, and are being applied in an equitable and non-
distortive manner so as to ensure effective supervision and enforcement in that third country. 

The determination of any such requirements and arrangements for the obligations for clearing, 
reporting and non-financial counterparties (Articles 4, 9 and 10 of EMIR) should be  prioritised 
in two phases. 

- Phase I: the USA and Japan; 

- Phase II: Hong Kong, Switzerland, Canada and Australia. 

The determination of any such requirements and arrangements for the obligations for risk miti-
gation techniques for OTC trades that are not cleared by a CCP (Article 11 of EMIR) should be 
prioritised in two phases. 

- Phase I: the USA, Japan; 

- Phase II: Hong Kong, Switzerland, Canada and Australia. 

 

4. Indicative timetable.   

This mandate takes into consideration that ESMA requires sufficient time to prepare its technical 
advice and that the Commission may seek to adopt any implementing acts according to Article 
291 of the TFEU.  The powers of the Commission to adopt implementing acts are subject to the 
control mechanisms for Member States laid down in Regulation 182/2011. 

The deadlines set to ESMA to deliver technical advice are as follows: 

- Phase I: 15 March 2013  

- Phase II: within 3 months after the entry into force of the European Commission's Regulations 
with regard to regulatory and implementing technical standards for EMIR but at the latest by 
15th June 2013. 
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ANNEX II – Updated Mandate from the European Commission – 13 June 2013 

 

 



 

20 
 

 



 

21 
 

 



 

22 
 

 

Annex III - Legally binding requirements which are equivalent to those of Title IV of EMIR (CCP Requirements) 

 

 

Description of the provision in Title IV of EMIR 

 

Description of the corresponding Switzerland 

provisions 

 

Assessment of equivalence  

Organisational requirements  

A CCP must have robust governance arrangements, including a 

clear organisational structure with well-defined, transparent, 

and consistent lines of responsibility, effective processes to 

identify, manage, monitor and report the risks to which it is or 

might be exposed and adequate internal control mechanisms, 

including sound administrative and accounting procedures.2  

• Governance arrangements. A CCP must define its 

organisational structure as well as the policies, procedures 

and processes by which its board and senior management 

operate. These governance arrangements must be clearly 

specified and well-documented.3 

They should include: (i) the composition, role and 

responsibilities of the board and any board committees; (ii) 

the roles and responsibilities of the management; (iii) the 

senior management structure; (iv) the reporting lines 

between the senior management and the board; (v) the 

procedures for the appointment of board members and 

senior management; (vi) the design of the risk management, 

compliance and internal control functions; (vii) the 

processes for ensuring accountability to stakeholders.4 

The risk management policies, procedures, systems and 

controls must be part of a coherent and consistent 

governance framework which is reviewed and updated 

regularly.5 

Organisational requirements  

• Governance arrangements.  

Under the Banking Act, CCPs are required to:  

• Have adequate organisational arrangements 

corresponding to their business activities. Creation of 

separate bodies for management on the one hand and for 

direction, supervision and control (i.e. board of directors) 

on the other. The authorities of the bodies must be 

segregated in a manner so as to ensure the effective 

supervision of the CCPs management.32  

Under FINMA Circular 08/24:  

• The roles and responsibilities of the board of directors 

are defined. The board of directors is responsible for the 

direction, supervision and control of the firm’s 

management and has to ensure a control framework is in 

place that reflects the size and the complexity of the 

firm.33  

Members of the board of directors are required to be 

qualified and independent. 34  

 The set-up and responsibilities of the audit committee of 

the board of directors is defined. 35  

The set-up and responsibilities of the internal audit 

function is defined.36  

Organisational requirements  

The Swiss regime for CCPs includes 

organisational requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. 

• Governance arrangements. There 

are no specific requirements for Swiss 

CCPs that are part of a group. However, 

the Explanatory Report on the revised 

NBO references the EMIR RTS for in-

terpretation purposes which indirectly 

incorporates this EMIR requirement. 

This explanatory report also specifically 

requires that the minimum require-

ments established for CCPs are fulfilled 

by a CCP even if it is part of a group. If a 

CCP is part of a financial services 

group, FINMA also has the ability to 

define regulatory requirements regard-

ing organisation, risk management and 

control functions as well as regulatory 

capital and liquidity requirements at 

the group level via consolidated super-

vision. 77 

A Swiss CCP is not specifically required 
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A CCP which is part of a group must consider the group’s 

implications for its own governance arrangements, including 

(i) whether it has the necessary level of independence to 

meet its regulatory obligations as a separate legal entity, and 

(ii) whether its independence could be compromised by its 

group structure or any board members shared with other 

group entities.6 

A CCP must have adequate human resources to meet all of 

its obligations under EMIR, and should not share such 

resources with other group entities, unless under the terms 

of an outsourcing arrangement in accordance with EMIR, 

Art. 35.7 

To ensure that CCPs have the necessary levels of human 

resources, that CCPs are accountable for their activities, and 

that CCPs Competent Authorities have relevant points of 

contact within the CCPs they supervise, all CCPs should have 

at least a chief risk officer, a chief compliance officer and 

chief technology officer, which positions must be filled by 

dedicated employees of the CCP.8 

• Risk management and internal control mecha-

nisms. A CCP must have a sound framework for the com-

prehensive management of all material risks, and must es-

tablish documented policies, procedures and systems and 

controls to identify measure, monitor and manage such 

risks.  These must be structured to ensure that Clearing 

Members properly manage and contain the risks they pose 

to a CCP.9 

A CCP must take an integrated and comprehensive view of, 

and ensure that its risk management tools can manage and 

report on, all relevant risks, including risks from and to its 

Clearing Members (and to the extent practicable, their 

clients), and risks from and to other entities including 

interoperable CCPs, securities settlement and payment 

systems, settlement banks, liquidity providers, central 

There are detailed provisions related to control functions  

compliance37 and risk control.38 CCPs are required to 

have a chief risk officer and a chief compliance officer 

with access to the management and the board of directors 

and an internal audit function with direct board access. 

The functions in question have to be provided with 

appropriate resources and authority. 

• Risk management and internal control 

mechanisms.  

Under the Banking Act, CCPs are required to:  

• Have adequate organisational arrangements 

corresponding to their business activities. Creation of 

separate bodies for management on the one hand and for 

direction, supervision and control (i.e. board of directors) 

on the other. The authorities of the bodies must be 

segregated in a manner so as to ensure the effective 

supervision of the CCPs management.39  

Under the Banking Ordinance, CCPs are required to:  

• Have an effective internal control system and lay down in 

regulations or in internal guidelines the main principles 

underlying the management of risks (…). It must in 

particular identify, limit and supervise market, credit, 

default, settlement, liquidity and reputation risks as well 

as operational and legal risks. 40 

Under FINMA Circular 08/24:  

There are detailed provisions related to control functions, 

compliance41 and risk control.42 The risk control function 

has to be adequately staffed and provisioned with 

resources. It has to have access to all necessary 

information within the organisation. A member of senior 

management has to be responsible for the risk control 

to have a chief technology officer. 

However, CCPs are required to 

maintain an appropriate organisational 

structure with regard to planning, 

implementing, monitoring and 

improving the management of tasks 

and activities relating to information 

security. 

The Swiss regime does not specifically 

require that chief risk, chief compliance 

or chief technology officers are 

“dedicated employees.” Different 

control functions such as compliance 

and risk control can also be merged in 

small organisations if this does not 

generate any conflicts of interest. 

However, the risk and compliance 

functions are required to be adequately 

staffed and to have a member of senior 

management responsible for them. For 

large organisations, ESMA also 

understands that FINMA expects the 

functions of chief risk and compliance 

officer to be carried out by a dedicated 

employee.  

 

• Risk management and internal 

control mechanisms.  In this regard, 

the Swiss regime includes requirements 

which are applicable, at a jurisdictional 

level, to CCPs in Switzerland, and which 

are broadly equivalent to those of 

EMIR. 

• Compliance policy, procedures 
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securities depositories, trading venues served by the CCP 

and other critical service providers.10 

A CCP must have robust information and risk-control 

systems which allow the CCP and where appropriate, its 

Clearing Members, and to the extent practicable, their 

clients, to obtain timely information and apply risk 

management policies and procedures appropriately 

(including sufficient information to ensure that credit and 

liquidity exposures are monitored continuously at CCP-level, 

Clearing Member-level and, to the extent practicable, client-

level).11 

A CCP must ensure that its risk management function has 

the necessary authority, expertise and access to all relevant 

information, and that it is sufficiently independent from the 

CCP’s other functions.   

The chief risk officer must implement the CCP’s risk 

management framework.12 

A CCP must have adequate internal control mechanisms to 

assist the board in monitoring the adequacy and 

effectiveness of its risk management policies, procedures 

and systems (including sound administrative and accounting 

procedures, a robust compliance function and an 

independent internal audit function).13 

A CCP’s financial statements must be prepared annually and 

audited by statutory auditors / audit firms within the 

meaning of Directive 2006/43/EC on statutory audits of 

annual accounts and consolidated accounts.14 

• Compliance policy, procedures and Compliance 

function. A CCP must establish, implement and maintain 

adequate policies and procedures to detect any risk of failure 

by the CCP and its managers and employees to comply with 

the CCP’s obligations under EMIR.15  

function. Different control functions such as compliance 

and risk control can only be merged in small 

organisations if this does not generate any conflicts of 

interest.  The risk control function has to be independent 

of the business and has to have a direct access to the 

board of directors.  

Under the National Bank Ordinance, CCPs are required to:  

• Have a sound risk management framework for the 

integrated identification, measurement, management 

and monitoring of all risks (especially including legal, 

credit, liquidity, operational and information security 

risks). 43  

In defining the procedures and tools to manage credit 

and liquidity risks, the CCP shall take account of their 

impact on participants and the financial system. In 

particular, it shall aim to prevent procyclical effects. 44 

The CCP shall provide tools and incentives for the 

clearing members to continuously manage and contain 

the risks to themselves or to the CCP. 45 

• Compliance policy, procedures and Compliance 

function.  

Under FINMA Circular 08/24:  

• There are detailed provisions related to control functions 

compliance46 and risk control. 47 The compliance function 

must be independent from income-earning business and 

have unrestricted access to all relevant information. It 

must be staffed adequately and be provided with ade-

quate resources. A member of senior management must 

be responsible for the compliance function. There must 

be at least annual reporting directly to the board of direc-

tors. Different control functions such as compliance and 

risk control can only be merged in small organisations if 

and Compliance function.  In this 

regard, the Swiss regime includes re-

quirements which are applicable, at a 

jurisdictional level, to CCPs in Switzer-

land, and which are broadly equivalent 

to those of EMIR. 

• Organisational structure and 

separation of reporting lines.  In 

this regard, the Swiss regime includes 

requirements which are applicable, at a 

jurisdictional level, to CCPs in Switzer-

land, and which are broadly equivalent 

to those of EMIR. 

• Remuneration policy.  A Swiss CCP 

is not required to have a remuneration 

committee; but it is required to adopt a 

remuneration policy that promotes risk 

management and is in the long-term in-

terest of the CCP and avoids conflicts of 

interest.  

• Information technology systems.  

In this regard, the Swiss regime 

includes requirements which are 

applicable, at a jurisdictional level, to 

CCPs in Switzerland, and which are 

broadly equivalent to those of EMIR. 

• Disclosure. A Swiss CCP is subject to 

broadly similar disclosure obligations 

as a CCP under EMIR with minor dif-

ferences in the area of  disclosing con-

tracts with clearing members and cli-

ents, interoperability the arrangements, 

use of collateral, eligible collateral and 

applicable haircuts, and a list of clear-
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A CCP must ensure that its rules, procedures and contractual 

arrangements are clear and comprehensive and ensure 

compliance with EMIR, as well as all other applicable 

regulatory and supervisory requirements.  These rules, 

procedures and contractual arrangements should be 

accurate, up-to-date and readily available to the CCPs 

Competent Authority, Clearing Members and (where 

appropriate) Clients.  A CCP must have a process for 

proposing and implementing changes to its rules and 

procedures and, prior to implementing any material 

changes, should consult with all affected Clearing Members 

and submit the proposed changes to its CCPs Competent 

Authority.   

A CCP must identify and analyse potential conflicts of law 

issues and develop rules and procedures to mitigate legal 

risks resulting from such issues.16 

A CCP must establish and maintain a permanent and 

effective compliance function, which operates independently 

from the other functions of the CCP and has the necessary 

authority, resources, expertise and access to all relevant 

information. 

A CCP’s chief compliance officer must, inter alia: (i) monitor 

the adequacy and effectiveness of a CCP’s compliance 

policies; (ii) administer the compliance policies established 

by senior management and the board; (iii) report regularly 

to the board on compliance by the CCP and its employees 

with EMIR; (iv) establish procedures for the remediation of 

instances of non-compliance; and (v) ensure that persons 

involved in the compliance function do not perform the 

services or activities they monitor. 

• Organisational structure and separation of report-

ing lines. A CCP must define the composition, role and re-

sponsibilities of board and senior management, and any 

board committees (including an audit committee and a re-

this does not generate any conflicts of interest. 

Under the National Bank Ordinance, CCPs are required to:  

• Establish an internal control system and compliance 

function.48  

The CCP shall have mechanisms in place that allow 

clearing members to articulate their needs with regard 

to the services provided by the CCP or with regard to 

technical aspects of the CCP. 49 

A CCP is required to establish a risk committee consist-

ing of direct members, indirect members and non-

executive board members, which advises the CCP in risk 

management related matters. 50 

A CCP shall inform the SNB in good time about any sig-

nificant planned changes with regard to – among others 

– risk management tools and procedures51 

• Organisational structure and separation of 

reporting lines.  

Under the Banking Act, CCPs are required to:  

• Have adequate organisational arrangements 

corresponding to their business activities. Creation of 

separate bodies for management on the one hand and for 

direction, supervision and control (i.e. board of directors) 

on the other. The authorities of the bodies must be 

segregated in a manner so as to ensure the effective 

supervision of the CCPs management.52  

Under FINMA Circular 08/24:  

• The roles and responsibilities of the board of directors 

are defined. The board of directors is responsible for the 

direction, supervision and control of the firm’s 

management and has to ensure a control framework is in 

ing members.  

• Auditing.  In this regard, the Swiss 

regime includes requirements which 

are applicable, at a jurisdictional level, 

to CCPs in Switzerland, and which are 

broadly equivalent to those of EMIR. 

On balance, the differences highlighted 

above do not undermine the consistency of 

the objectives of the Swiss and EMIR 

regimes. 
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muneration committee).17 

A CCP’s board must be responsible for: (i) establishing the 

CCP’s objectives and strategies; (ii) monitoring of senior 

management; (iii) establishing appropriate remuneration 

policies; (iv) establishment of the risk management function 

and oversight of the risk management, compliance, internal 

control and outsourcing functions; (v) oversight of 

compliance with EMIR; and (vi) accountability to 

shareholders, employees, customers and other 

stakeholders.18 

A CCP’s senior management must be responsible for: (i) 

ensuring consistency of a CCP’s activities with the objectives 

and strategies determined by the board; (ii) designing and 

establishing compliance and internal control procedures 

promoting the CCP’s objectives; (iii) regularly reviewing and 

testing internal control procedures; (iv) ensuring that 

sufficient resources are devoted to risk management and 

compliance; (v) the risk control process; and (vi) ensuring 

that risks posed to the CCP by its clearing and related 

activities are addressed.19 

A CCP must maintain a clear separation between the 

reporting lines for risk management and those for the other 

operations of the CCP.20 

A CCP must have clear and direct reporting lines between its 

board and senior management.  The reporting lines for risk 

management, compliance and internal audit must be clear 

and separate from those of a CCP’s other operations.21 

• Remuneration policy. A CCP must adopt, implement and 

maintain a remuneration policy which promotes sound and 

effective risk management and does not create incentives to 

relax risk standards.22  The policy must be designed, over-

seen and reviewed at least annually by the remuneration 

committee.  The remuneration policy should be designed to 

place that reflects the size and the complexity of the 

firm.53  

Members of the board of directors are required to be 

qualified and independent. 54  

The board of directors is responsible for the set-up, 

maintenance and surveillance of an internal control func-

tion which corresponds to the size and complexity of the 

CCP. The board of directors has to make sure all relevant 

risks are identified, limited and monitored. The board of 

directors has to discuss the risk position of the CCP with 

senior management regularly and make sure that em-

ployees at all hierarchical levels understand their roles 

and responsibilities with respect to the management and 

control of risks. The risk management and control 

framework is required to be designed in a manner that 

avoids wrong incentives and conflicts of interest.  

The responsibilities of senior management are defined. 

Senior management has to design adequate processes for 

the identification, measurement and control of relevant 

risks and makes sure that roles and responsibilities with 

respect to risk management and control are clearly de-

fined within the organization and that there is a useful 

management information system in place. 55   

Requires that senior management installs meaningful 

separation of responsibilities in order to avoid conflicts of 

interest. 56 

Requires that internal audit reports directly to the board 

of directors.57 

Requires that the compliance function is independent. 58 

Requires that the compliance function has a direct access 

to senior management. 59  

Requires that the compliance function writes a yearly re-
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align the level and structure of remuneration with prudent 

risk management, taking into account prospective risks as 

well as existing risks.  In the case of variable remuneration, 

the policy must take into account possible mismatches of 

performance and risk periods, and ensure payments are de-

ferred appropriately.  The fixed and variable components of 

total remuneration must be balanced and must be consistent 

with risk alignment.  The remuneration of staff engaged in 

risk management, compliance and internal audit should be 

independent of the CCP’s business performance.23   

The remuneration policy should be independently audited 

on an annual basis (with the results being made available to 

the relevant CCPs Competent Authority).24 

• Information technology systems. A CCP must main-

tain information technology systems which are adequate to 

deal with the complexity, variety and type of services and ac-

tivities it performs.25  In particular, a CCP should ensure that 

its systems are reliable, secure and resilient (including in 

stressed market conditions), are scalable, and have sufficient 

redundancy capacity to process all remaining transactions 

before the end of the day in circumstances in which a major 

disruption has occurred.26   

A CCP must base its information technology systems on 

internationally recognized technical standards and industry 

best practices.   

A CCP must maintain a robust information security 

framework that appropriately manages its information 

security risk, including policies to protect information from 

unauthorised disclosure, ensure data accuracy and integrity 

and guarantee the availability of the CCP’s services.27 

• Disclosure. A CCP must make information relating to the 

following available to the public free of charge: (i) its gov-

ernance arrangements; (ii) its rules (including default pro-

port to the board of directors.  

Requires that the risk control function is independent. 60  

Requires that the risk control function has direct access 

to senior management. 61 

Requires that the risk control function provides an annu-

al report to the board of directors. 62  

Under the National Bank Ordinance, CCPs are required to:  

• Establish an internal control system and compliance 

function.63  

Clear organisational structure. Well-defined duties, re-

sponsibilities, reporting lines, competences, accountabil-

ity and procedures for board, management, and the in-

ternal audit function. 64 

The members of the board and senior management shall 

have an impeccable reputation and shall possess the ex-

perience and skills to perform their mandate. 65 

The board of directors must set – among other things – 

the risk management framework. 66   

• Remuneration policy.   

Under FINMA Circular 10/1:  

• CCPs are required to implement a remuneration frame-

work that promotes risk management and is in the long-

term interest of the CCP.  

Under FINMA Circular 08/24:  

• Remuneration for persons working in control functions 

must be designed in such a way as to avoid conflicts of in-

terest. 67 

• Information technology systems.  
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cedures, risk management systems, rights and obligations of 

Clearing Members and Clients, clearing services and rules 

governing access to the CCP (including admission, suspen-

sion and exit criteria for clearing membership), contracts 

with Clearing Members and Clients, interoperability ar-

rangements and use of collateral and default fund contribu-

tions); (iii) eligible collateral and applicable haircuts; and 

(iv) a list of all current Clearing Members.28 

• Auditing. A CCP must be subject to frequent and inde-

pendent audits, the results of which must be communicated 

to the board and made available to the CCP’s Competent Au-

thority.29   

A CCP must establish and maintain an internal audit 

function which is separate and independent from the other 

functions (including management) and reports directly to 

the board.  Its role is to (i) establish, implement and 

maintain an audit plan to examine and evaluate the 

adequacy and effectiveness of the CCP’s systems, internal 

control mechanisms and governance arrangements, (ii) issue 

recommendations based on the result of work carried out in 

accordance with item (i), (iii) verify compliance with those 

recommendations and (iv) report internal audit matters to 

the board.   

Internal audit must assess the effectiveness of a CCP’s risk 

management processes and control mechanisms, in a 

manner proportionate to the risks faced by the different 

business lines.   

Internal audit assessments must be based on a 

comprehensive audit plan that is reviewed and reported to 

its CCPs Competent Authority at least annually.  

A CCP should also ensure that audits may be performed on 

an event-driven basis at short notice.30 

A CCP’s clearing operations, risk management processes, 

Under the National Bank Ordinance, CCPs are required to:  

•  Manage operational risks and take account of interna-

tional standards for the management of operational risks, 

including information security. 68   

Establish an enterprise-wide information security ap-

proach and provide for the availability, integrity, confi-

dentiality and auditability of data. 69  

 

Recover within two hours after a major disruption with-

out the loss of any processing steps. 70  

Have at least two data centres that meet high standards, 

particularly with regard to physical security, fire protec-

tion, power supply, cooling systems and telecommunica-

tions infrastructure. 71  

• Disclosure.  

Under the National Bank Ordinance, CCPs are required to:  

• Publish their governance structure, the organisational 

structure, the rights and obligations of the clearing mem-

bers, the participation requirements as well as the criteria 

for suspension and exclusion of a clearing member, the 

rules and procedures in the event of a clearing member’s 

default, the rules and procedures to separately keep, rec-

ord and transfer the collateral and positions of direct and 

indirect participants, the aggregate transaction volumes 

and amounts, the prices and fees charged for the services 

offered, including conditions for discounts.72 

• Auditing. 

Under the Bank Act, CCPs are required to:  

• CCPs are required to have an internal audit function 
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internal control mechanisms and accounts must be subject 

to independent audit at least annually.31 

 

 

 

which is independent from senior management. 73 

Under FINMA Circular 08/24:  

• Defines the set-up and responsibilities of the internal 

audit function. The internal audit function is required to 

directly report to the board of directors. The head of the 

internal audit is to be nominated by the board of direc-

tors. The internal audit function must have unlimited ac-

cess to information within the organisation. The internal 

audit function must be organised and staffed in propor-

tion to the size and complexity of the CCP. Audit process-

es have to respect the Professional Practice of the Insti-

tute of Internal Auditors (IIA). The audit activity has to 

be based on risk-based planning which is brought to the 

attention of the board of directors. The board of directors 

has to approve the annual audit plan. The internal audit 

function has to monitor the risk position of the CCP dur-

ing the year and adapt its audit plan if warranted. The 

board of directors has to be regularly updated on the 

changing risk profile of the CCP, audit activities and ma-

jor findings. 74 

Under the National Bank Ordinance, CCPs are required to:  

• Have a clear organisational structure with well-defined 

duties, responsibilities, reporting lines, competences, ac-

countability and procedures for board, management, and 

the internal audit function. 75    

Internal audit function independent of management, di-

rectly reporting to the board or to a board committee, 

and with sufficient resources and unfettered access to in-

formation.76  
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Senior Management and the board   

The senior management of a CCP must be of sufficiently good 

repute and have sufficient experience to ensure the sound and 

prudent management of the CCP.78 

A CCP must have a board.  At least one third, and no less than 

two, members of the board must be independent. 79   

"Independent member" of the board means a member of the 

board who has no business, family or other relationship that 

raises a conflict of interests regarding the CCP concerned or its 

controlling shareholders, its management or its clearing 

members, and who has had no such relationship during the five 

years preceding his membership of the board.80 

All members of a CCP’s board (including independent directors) 

must be of good repute and have adequate expertise in financial 

services, risk management and clearing services.81  

Representatives of Clients must be invited to board meetings for 

matters relating to transparency and segregation requirements.  

The compensation of independent and other non-executive 

board members may not be linked to the business performance 

of the CCP. 

A CCP’s board’s roles and responsibilities should be clearly 

defined. Minutes of board meetings should be made available to 

a CCP’s competent authority.82 

A CCP’s governance arrangements must ensure that the board 

assumes final responsibility and accountability for managing the 

CCP’s risks.  The board must define, determine and document an 

appropriate level of risk tolerance and risk bearing capacity; the 

board and senior management must ensure that the CCP’s 

policies, procedures and controls are consistent with such 

levels.83 

Senior Management and the board   

Under the Banking Act and Banking Ordinance:  

• Members of the board and the management of the CCP 

must enjoy a good reputation and assure the proper con-

duct of business operations . 84 

Under the Banking Ordinance:  

• The board of directors must at least have three members 

of which none can at the same time be member of the 

senior management of the CCP. 85  

Under FINMA Circular 08/24:  

• The board of directors is responsible for the set-up, 

maintenance, and surveillance of an internal control 

function which corresponds to the size and complexity of 

the CCP. The board of directors has to make sure that all 

relevant risks are identified, limited and monitored. The 

board of directors has to discuss the risk position of the 

CCP with senior management regularly and make sure 

that employees at all hierarchical levels understand their 

roles and responsibilities with respect to the management 

and control of risks. 86 

At least one third of the board members must fulfil the 

independence-criteria stated in margin notes 20 – 24 of 

the circular. The CEO cannot be a member of the board. 

87 

Independence is defined as: (1) not holding any other 

function within the organisation within the last 2 years; 

(2) not being in the function of lead auditor for the organ-

isation within the last 2 years; (3) not maintaining any 

business relationship with the organisation that could be 

the source of a conflict of interest; (4) not holding a quali-

fied participation in the organisation or being the repre-

Senior Management and the board 

The Swiss regime for CCPs includes 

requirements for senior management and 

the board which are applicable, at a 

jurisdictional level, to CCPs in Switzerland, 

and which are broadly equivalent to those 

in EMIR. 

A Swiss CCP is not required to invite 

representatives of clients to board meetings 

for matters relating to transparency and 

segregation requirements. However, CCPs 

are required to publicly disclose the same 

type of information as required under 

EMIR and the necessary rules and 

procedures to separately keep, record and 

transfer the collateral and positions of 

clients.  

 

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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sentative of a qualified investor in the organisation. 88 

The board may establish different committees.89 

The CCP must meet detailed provisions concerning the 

audit committee. 90  

A majority of audit committee members must be inde-

pendent according to the above mentioned criteria. 91 

Defines the responsibilities and organisational require-

ments of the senior management. Senior management 

have to design adequate processes for the identification, 

measurement and control of relevant risks and make sure 

that roles and responsibilities with respect to risk man-

agement and control are clearly defined within the organ-

isation and that there is a useful management infor-

mation system in place. 92  

Senior management are required to install meaningful 

separation of responsibilities in order to avoid conflicts of 

interest. 93 

Remuneration for persons working in control functions 

must be designed in such a way as to avoid conflicts of in-

terest. 94 

Under the National Bank Ordinance, CCPs are required to:  

• Have appropriate corporate governance rules and proce-

dures.95    

Board members must be of impeccable repute and have 

appropriate experience and skills. 96  

Board to include non-executive members. 97 

The board must set the risk management framework. The 

board must approve recovery and wind-down plan (as in 

NBO Art. 26), recapitalization plan (as in NBO Art. 31(5)) 

and business continuity strategy and business continuity 
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plans (as in NBO Art. 32b(4)). 98 

CCP is required to submit the minutes of the board 

meetings to the SNB. 99Publish their governance struc-

ture, the organisational structure, the rights and obliga-

tions of the clearing members, the participation require-

ments as well as the criteria for suspension and exclusion 

of a clearing member, the rules and procedures in the 

event of a clearing member’s default, the rules and pro-

cedures to separately keep, record and transfer the collat-

eral and positions of direct and indirect participants, the 

aggregate transaction volumes and amounts, the prices 

and fees charged for the services offered, including condi-

tions for discounts.100 

CCPs are required to publicly disclose their rules and 

regulations, the design and operation of the CCP, the sys-

tem’s functionality (including operational and technical 

functions), organisation, rights and obligations of mem-

bers, access criteria and procedures for suspension and 

termination, rules and procedures in case of a member’s 

default, rules and procedures for segregation and porta-

bility, aggregate transaction volumes and amounts, prices 

and fees charged for services offered, including its condi-

tions for discounts, and responses to disclosure require-

ments of relevant international committees (i.e. CPSS-

IOSCO disclosure framework). 101 

CCPs must publicly disclose the necessary rules and pro-

cedures to separately keep, record and transfer the collat-

eral and positions of direct and indirect participants. 102 

Under FINMA Circular 10/1:  

• CCPs are required to implement a remuneration frame-

work that promotes risk management and is in the long-

term interest of the CCP. 103 
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Risk committee 

All CCPs must establish a risk committee, composed of 

representatives of its Clearing Members, independent members 

of the board and representatives of its Clients.  None of these 

groups may have a majority of members.  CCPs Competent 

Authorities may request to attend risk committee meetings, and 

be informed of the risk committee’s activities and decisions.104   

The risk committee should be chaired by an independent 

member of the board, hold regular meetings and report directly 

to the board.105 

The risk committee must advise the board on any arrangements 

that may impact the risk management of the CCP.  The risk 

committee’s advice must be independent of any direct influence 

by the management of the CCP.106  A CCP must promptly inform 

the competent authority of any decision in which the board 

decides not to follow the advice of the risk committee. 

Risk committee 

Under the National Bank Ordinance, CCPs are required to:  

• Establish a risk committee that is composed of represent-

atives of its clearing members, independent members of 

the board and clients, which advises the CCP in risk man-

agement related matters. 107 

 

Risk committee 

The Swiss regime for CCPs includes risk 

committee requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. 

EMIR is much more granular with regards 

to the composition and procedural 

requirements for the risk committee; 

however the Swiss regime does require that 

the risk committee include the same general 

constituents as EMIR (albeit not in the 

same fixed percentages).  In particular, the 

Swiss regime does require the presence of 

clients on the risk committee, which is one 

of the policy objectives of EMIR.   

The Swiss regime does not require that the 

risk committee be chaired by an 

independent member of the board or report 

directly to the board. However, the 

Explanatory Report on the revised NBO 

explicitly references the EMIR RTS for 

interpretation purposes which indirectly 

incorporates this EMIR requirement. 

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 

 

Record keeping 

A CCP must maintain, for at least 10 years, records relating to 

the services and activities it provides which are sufficient to 

enable its CCPs Competent Authority to monitor the CCP’s 

Record keeping 

• General requirements.  

Under the National Bank Ordinance, CCPs are required to:  

Record keeping 

The Swiss regime for CCPs includes legally 

binding record keeping requirements 

which are applicable, at a jurisdictional 

level, to CCPs in Switzerland, and which 
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compliance with EMIR.108 

A CCP must maintain, for at least 10 years following the 

termination of a contract, all information relating to that 

contract (including sufficient information to enable the CCP to 

identify the original terms of that contract pre-clearing).109 

• General requirements. Such records must be available 

upon request to the competent authorities, ESMA and the 

relevant members of the ESCB. 110 

Records kept by CCPs should facilitate a thorough 

knowledge of CCPs’ credit exposure towards Clearing 

Members and allow monitoring of the implied risk. They 

should enable Competent Authorities, ESMA and the 

relevant members of the ESCB to adequately re-construct 

the clearing process, in order to assess compliance with 

regulatory requirements.111 

• Transaction records. A CCP must maintain records of 

all transactions in all contracts it clears, including sufficient 

information to comprehensively and accurately reconstruct 

the clearing process for each contract;112 

• Position records. A CCP must maintain records of all 

positions held by each Clearing Member, including suffi-

cient information to comprehensively and accurately recon-

struct the transactions that established the position.  Sepa-

rate records must be kept for each account held for a Clear-

ing Member on an “omnibus client segregation” and “indi-

vidual client segregation” basis;113 

• Business records. A CCP must maintain records of all 

activities relating to its business and internal organisation 

(which must be updated every time there is a material 

change to the relevant document);114 and 

• Records of data reported to a trade repository. A 

CCP must maintain records of all information and data re-

• Document and maintain for at least 10 years all records 

on the main services provided and activities performed 

by the CCP. 116 In particular CCPs are required to ensure 

the standardised recording of all details of the transac-

tions cleared by it, the clearing member’s positions, and 

its reports to trade repositories. 117  

• Transaction records.  

Under the National Bank Ordinance:  

• Transaction records are required to be documented and 

maintained under the general requirement to ensure the 

standardised recording of all details of transactions 

cleared by the CCP. 118    

• Position records.  

Under the National Bank Ordinance:  

• Position records are required to be documented and 

maintained under the general requirement to ensure the 

standardised recording of all details of transactions 

cleared by the CCP and the positions of its clearing mem-

bers. 119  

• Business records.  

Under the National Bank Ordinance, CCPs are required to:  

• Document and maintain for at least 10 years all records 

on the main services provided and activities performed 

by the CCP. 120  

• Records of data reported to a trade repository.  

Under the National Bank Ordinance, CCPs are required to:  

• Document and maintain for at least 10 years all records 

of the transactions cleared by it, the clearing member’s 

are broadly equivalent to those in EMIR. 

EMIR is much more granular with regards 

to the type of records which a CCP must 

maintain, however the Swiss regime does 

require the maintenance of the same type of 

records as EMIR and requires their 

maintenance for 10 years.   

In particular, a Swiss CCP is not specifically 

required to retain sufficient information to 

enable the CCP to identify the original 

terms of a contract pre-clearing or to 

reconstruct the clearing process, records of 

the CCP’s credit exposure, or all positions 

held by each clearing member so as to 

accurately reconstruct the transactions that 

established the positions. However, the 

Explanatory Report on the revised NBO 

references the EMIR RTS for interpretation 

purposes which indirectly incorporates this 

EMIR requirement. In particular, this 

guidance advises that CCPs which offer 

their services to European markets, or to 

European financial institutions, record the 

information according to requirements set 

out in the relevant RTS under EMIR. 

A Swiss CCP is not specifically required to 

maintain records of all activities relating to 

its business and internal organisation which 

are updated every time there is a material 

change to the relevant document. However, 

the Explanatory Report on the revised 

NBO reference the EMIR RTS for 

interpretation purposes which indirectly 

incorporates this EMIR requirement. In 
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quired to be reported to a trade repository (including time 

and date reported).115 

 

positions, and its reports to trade repositories. 121 

 

particular, this guidance requires that for 

CCPs which offer their services to European 

markets, or to European financial 

institutions, they are advised to record the 

information and data set out in the relevant 

RTS under EMIR. 

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 

 

Shareholders and members with qualifying holdings 

A Competent Authority must not authorise a CCP unless it has 

been informed of the identities of the CCP’s shareholders or 

members (whether direct or indirect, natural or legal persons) 

which have qualifying holdings122 (“Qualifying Shareholders”).123  

A Competent Authority must refuse authorisation if it is not 

satisfied of the suitability of Qualifying Shareholders, taking into 

account the need to ensure the sound and prudent management 

of the CCP.124 

If a CCP’s Qualifying Shareholders exercise influence over it 

which is likely to be prejudicial to the CCP’s sound and prudent 

management, the Competent Authority must take appropriate 

measures to remedy the situation (including by withdrawing the 

CCP’s authorisation).125 

A Competent Authority must not authorise a CCP with close 

links to other natural or legal persons if: 

• those links prevent the effective exercise of the Compe-

tent Authority’s supervisory functions;126  or 

• (i) the laws, regulations or administrative provisions of a 

third country which apply to such persons, or (ii) diffi-

culties associated with the enforcement of such provi-

Shareholders and members with qualifying 

holdings 

Under the Banking Act and Banking Ordinance: 

• A CCP will only be provided with a licence by FINMA if 

natural persons or legal entities, which directly or indi-

rectly participate in at least 10 per cent of the capital or 

voting rights of a CCP or whose business activities may 

have significant influence on the CCP (a ‘qualified partic-

ipant’), have provided FINMA with assurance that their 

influence will not have a negative impact on a prudent 

and solid business activity . 128  

 

 

 

Shareholders and members with 

qualifying holdings  

The Swiss regime for CCPs includes 

requirements for shareholders and 

members with qualifying holdings which 

are applicable, at a jurisdictional level, to 

CCPs in Switzerland, and which are 

broadly equivalent to those of EMIR.  

Persons who become a shareholder of more 

than 10% of the voting rights in a Swiss CCP 

are required to guarantee that their 

influence will not have a negative impact on 

the CCP. 

The requirement for a guarantee has the 

same objectives as EMIR, namely ensuring 

that the shareholders of a CCP do not have 

undue influence over the prudent 

management of the CCP.   

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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sions, prevent the effective exercise of the Competent 

Authority’s supervisory functions.127 

 

 

Information to competent authorities 

• Changes to Management.  A CCP must report to its 

CCPs Competent Authority any changes to its management, 

and must provide the competent authority with all the in-

formation necessary to assess the compliance of the new 

management with EMIR’s obligations relating to the board 

and senior management of a CCP.129  When the conduct of a 

member is likely to be prejudicial to the sound and prudent 

management of the CCP, the competent authority must take 

appropriate measures, which may include removing the 

member from the board.130 

• Changes to Shareholders.  Any natural or legal person 

(or persons acting in concert) (the “proposed acquirer”) 

who decides to (i) acquire a qualifying holding131 in a CCP, 

or (ii) to increase a qualifying holding as a result of which 

(x) the proportion of voting rights or capital held would 

reach or exceed 10%, 20%, 30% or 50% or (y) the CCP 

would become the subsidiary of the proposed acquirer (the 

“proposed acquisition”), must first notify the relevant CCPs 

Competent Authority and provide certain relevant infor-

mation. 

Any natural or legal person (the “proposed vendor”) who 

decides to (i) dispose of a qualifying holding, or (ii) reduce 

its qualifying holding as a result of which (x) the proportion 

of voting rights or capital held would fall below 10%, 20%, 

30% or 50% or (y) the CCP would cease to be the subsidiary 

of the proposed vendor, must first notify the relevant CCPs 

Competent Authority and provide certain relevant 

information. 

Within two working days of receipt of the notifications 

referred to above, the CCPs Competent Authority must 

Information to competent authorities 

Under the Banking Act: 

• Persons have a duty to notify FINMA prior to acquiring 

or selling a qualified participation in a CCP organised 

pursuant to Swiss law. Notification is required as soon as 

a threshold of 20, 33 or 50 per cent of the capital or vot-

ing rights is reached, exceeded or undercut.135  

All members of the board of directors and of senior 

management of a CCP are required to be fit and proper. 

They must have a good reputation and give assurance of 

their capacity to manage the CCP in a sound manner. 

FINMA requires CCPs to announce any personnel 

changes within the board of directors and senior 

management. Changes are subject to approval by 

FINMA. 136  

Under the Banking Act and Banking Ordinance: 

• A CCP is required to notify FINMA as soon as the CCP 

has knowledge about a qualified participant, and within 

60 days following the end of the financial year provide 

FINMA with a detailed list of all qualified participants. 137   

Under the FINMASA: 

• Supervised persons and entities must provide FINMA 

with all the information and documents that it requires to 

carry out its tasks and must also immediately report to 

FINMA any incident that is of substantial importance to 

their supervision. 138   

Under the National Bank Ordinance, CCPs are required to:  

• Submit the minutes of the board of directors’ meetings to 

Information to competent 

authorities 

The Swiss regime for CCPs includes 

requirements for the reporting of 

information to competent authorities 

regarding changes to management and of 

shareholders which are applicable, at a 

jurisdictional level, to CCPs in Switzerland, 

and which are broadly equivalent to those 

of EMIR.  
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acknowledge receipt.  Within a further 60 working days (the 

“assessment period”) the CCPs Competent Authority must 

assess the suitability of the proposed acquirer and the 

financial soundness of the proposed acquisition, in 

accordance with the criteria set out in EMIR, Art. 32.132  

Within the first 50 working days of the assessment period, 

the CCPs Competent Authority may request any further 

information necessary to complete the assessment.133 

If the CCPs Competent Authority decides to oppose the 

proposed acquisition, it must inform the proposed acquirer 

within two working days.  If the CCPs Competent Authority 

does not oppose the proposed acquisition within the 

assessment period, the proposed acquisition must be 

deemed approved.134 

 

the SNB, which would highlight any changes in the CCP’s 

management. Also a CCP shall inform the SNB in good 

time about changes in the ownership structures. 139   

Assessment of qualifying holdings 

When assessing the notifications referred to above, a CCPs 

Competent Authority must consider the suitability of the 

proposed acquirer and the financial soundness of the proposed 

acquisition against the following criteria, having regard to the 

likely influence of the proposed acquirer on the CCP: 

• the reputation and soundness of the proposed acquirer and 

any person who will direct the CCP’s business as a result of 

the proposed acquisition (with particular regard to the type 

of business pursued by the CCP); 

• whether the CCP will be able to comply and continue to 

comply with EMIR (with particular regard to whether the 

corporate group which the CCP will enter post-acquisition 

has a structure which makes it possible for the CCPs Compe-

tent Authority to exercise effective supervision, to exchange 

information with other Competent Authorities and to de-

termine the allocation of responsibility among Competent 

Assessment of qualifying holdings 

Under the Banking Act and Banking Ordinance: 

• A CCP will only be provided with a licence by FINMA if 

natural persons or legal entities, which directly or indi-

rectly participate in at least 10 per cent of the capital or 

voting rights of a CCP or whose business activities may 

have significant influence on the CCP (a ‘qualified partic-

ipant’), have provided FINMA with assurance that their 

influence will not have a negative impact on a prudent 

and solid business activity. 145  

 

Assessment of qualifying holdings 

The Swiss regime for CCPs includes 

requirements for the assessment of 

shareholders and members with qualifying 

holdings which are applicable, at a 

jurisdictional level, to CCPs in Switzerland, 

and which are broadly equivalent to those 

of EMIR.  

EMIR prescribes a range of specific 

considerations that authorities must make 

when considering the suitability of a 

proposed CCP shareholder, and the 

financial soundness of a proposed 

acquisition.   

Such granular considerations are not 

prescribed under the Swiss regime.   

However, the requirement for acquirers to 

provide the Swiss authorities with a 
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Authorities); and 

• whether there are reasonable grounds to suspect that money 

laundering or terrorist financing is being or has been com-

mitted in connection with the proposed acquisition, or that 

the proposed acquisition could increase the risk thereof.140 

A Competent Authority may only oppose a proposed acquisition 

where (i) there are reasonable grounds for doing so on the basis 

of the criteria set out above, or (ii) the proposed acquirer has 

provided incomplete information.141 

Member States must not impose any conditions on the levels of 

holdings in CCPs that may be acquired, or allow their Competent 

Authorities to examine proposed acquisitions in terms of the 

economic needs of the market.142  Member States must specify 

publicly the information necessary to carry out the assessment, 

which information must be (i) proportionate and appropriate to 

the nature of the proposed acquirer and acquisition, and (ii) 

limited to information relevant for a prudential assessment.143 

If the proposed acquirer is (i) another CCP, a credit institution, 

an assurance, insurance or reinsurance undertaking, an 

investment firm, a market operator, an operator of a securities 

settlement system, a UCITS management company or an AIFM 

authorised in another Member State,  or (ii) the parent 

undertaking  of or a natural or legal person controlling an entity 

specified in subparagraph (i), the relevant Competent 

Authorities must cooperate closely in carrying out the 

assessment, and provide each other with all essential 

information (on their own initiative) and all relevant 

information (upon request) without undue delay.144 

 

guarantee that their influence will not have 

a negative impact on the CCP has the same 

objectives as EMIR, namely ensuring that 

the shareholders of a CCP do not have 

undue influence over the prudent 

management of the CCP.  

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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Conflicts of interest 

A CCP must maintain effective written organisational and 

administrative arrangements146 to identify and manage potential 

conflicts of interest between (i) itself, including its management, 

employees, and close associates, and (ii) its Clearing Members, 

including Clients of a Clearing Member which are known to the 

CCP.  It must maintain and implement adequate procedures to 

resolve possible conflicts of interest.147   

If such arrangements are not sufficient to ensure that damage to 

the interests of a Clearing Member or Client are prevented, the 

CCP must clearly disclose the general nature or source of 

conflicts of interest to the Clearing Member (and, if known to the 

CCP, the Client) before accepting new transactions from that 

Clearing Member.148   

A CCP must take reasonable steps to prevent any misuse of 

information held in its systems and must prevent the use of that 

information for other business activities. 

CCPs should adequately assess and monitor the extent to which 

board members that sit on the boards of different entities have 

conflicts of interest, whether within or outside the group of the 

CCP.149 

Conflicts of interest 

Under the Banking Ordinance: 

• No member of the board of directors shall belong to the 

CCP’s management (BO Art. 8(2)). 150  

Under FINMA Circular 08/24:  

All board members are required to have the necessary 

qualifications, experience and availability to carry out 

their functions. 151 

The board must make sure that conflicts of interest are 

addressed. 152 

Members of the board must organise their personal and 

business affairs properly in order to avoid conflicts of in-

terest as far as possible. 153 

The management of a CCP must ensure an appropriate 

segregation of functions and avoid the allocation of con-

flicting responsibilities. 154 

The remuneration of representatives of internal audit, 

compliance and risk control must be designed in such a 

way as to avoid incentives that could lead to conflicts of 

interest. 155 

The independence requirements of board members are 

defined. In particular, a board member is considered as 

independent if they do not maintain any business rela-

tionship with the CCP which could lead to a conflict of in-

terest.  At least one third of board members should be in-

dependent. If this requirement is not met, the reasons for 

non-compliance have to be explained in the CCP’s annual 

report. 156 

Under the National Bank Ordinance, CCPs are required to:  

•  Maintain integrity, confidentiality and auditability of 

Conflicts of interest 

The Swiss regime for CCPs includes 

conflicts of interest requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. 

The Swiss regime does not expressly impose 

a requirement that a CCP disclose conflicts 

of interest to clearing members and clients, 

however a CCP is required to identify and 

address potential conflicts of interest.  

On balance, this difference does not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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information, including the prevention of loss, leakage, 

unauthorised access, negligence, fraud or inappropriate 

storage. 157   

Business continuity 

The CCP must maintain an organisational structure that ensures 

continuity and orderly functioning in the performance of its 

services and activities.158 

A CCP must implement and maintain a business continuity 

policy and disaster recovery plan to ensure the preservation of its 

functions, the recovery of operations and the fulfilment of its 

obligations. The disaster recovery plan must at least allow the 

recovery of all transactions at the time of disruption to allow the 

CCP to continue to operate with certainty and to complete 

settlement on the scheduled date.159   

• Strategy and policy.  The business continuity policy and 

disaster recovery plan must be approved by the board and 

subject to independent reviews that are reported to the 

board. The business continuity policy must identify all criti-

cal business functions and related systems, and take into 

account external links and interdependencies within the fi-

nancial infrastructure, including trading venues cleared by 

the CCP, securities settlement and payment systems and 

credit institutions used by the CCP or a linked CCP.  It 

should also take into account critical functions or services 

which have been outsourced.  The business continuity plan 

should, inter alia, identify the maximum acceptable down 

time for critical functions and systems, which must not be 

higher than two hours.  End of day procedures and pay-

ments should be completed on the required day in all cir-

cumstances.160 

• Business impact analysis.  A CCP must conduct a 

business impact analysis to identify its critical functions and 

have in place arrangements to ensure the continuity of its 

Business continuity 

Under the Banking Act: 

• CCPs are required to manage their operational risks. 167 

Under FINMA Circular 08/24:  

• CCPs must have emergency solutions that allow them, 

even in exceptional circumstances, to carry on their activ-

ities, and thus to reduce the impact of serious interfer-

ence with normal business activities. 168 

Under the National Bank Ordinance, CCPs are required to:  

• Apply a company-wide approach to maintaining or 

recovering business processes in a timely manner in the 

event of damage or disruption. The CCP shall define the 

necessary resources (premises, employees, technical fa-

cilities, data, external providers) for the individual busi-

ness areas and assess the impact of any complete or par-

tial loss or disruption of each of these resources with re-

gard to business processes. 169  

• Document business continuity arrangements in a busi-

ness continuity strategy and have a detailed business con-

tinuity plan to handle a crisis. 170 

• Strategy and policy.  

Under the National Bank Ordinance:  

• The board of directors of the CCP shall approve the 

business continuity strategy and plans. 171 

• A CCP must have a framework for the management of 

operational risk, including the identification, measure-

Business continuity 

The Swiss regime for CCPs includes 

business continuity requirements which 

are applicable, at a jurisdictional level, to 

CCPs in Switzerland, and which are 

broadly equivalent to those in EMIR. 
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critical functions based on various disaster scenarios161.   

• Disaster recovery. A CCP must maintain a secondary 

processing site capable of ensuring continuity of all of its 

critical functions, which must have a geographical risk pro-

file which is different from that of the primary site.162 

• Testing and monitoring. A CCP must test and monitor 

its business continuity policy and disaster recovery plan at 

regular intervals taking into account scenarios of large scale 

disasters and switchovers between primary and secondary 

sites.163 

• Maintenance. A CCP must regularly review and update 

its business continuity policy and disaster recovery plan to 

include the most suitable recovery strategy, taking into con-

sideration the outcome of tests and the recommendations of 

independent reviews and of the relevant CCPs Competent 

Authority.164 

• Crisis management. A CCP must have a crisis manage-

ment function to act in case of emergency, which function 

must be monitored and reviewed by the board.165 

• Communications. A CCP must have clear procedures to 

manage internal and external crisis communications and a 

communication plan documenting how management and 

relevant external stakeholders will be kept adequately in-

formed during a crisis).166 

ment, management and monitoring of operational risks. 

172 

• Business impact analysis.  

Under the National Bank Ordinance:  

• CCPs must conduct a business impact analysis. 173 

• Disaster recovery.  

Under the National Bank Ordinance:  

• The maximum recovery time for a CCP’s systemically 

important functions is not more than 2 hours. 174 

CCPs must maintain at least two data processing sites, 

with a different risk profile to withstand a wider-area dis-

aster. The location to be determined based on a risk anal-

ysis. 175 

• Testing and monitoring.  

Under the National Bank Ordinance:  

• CCPs must review and test their business continuity 

plans at least annually, including tests with members and 

external service providers. 176 

CCPs must maintain the integrity, confidentiality and au-

ditability of information. 177   

• Maintenance.  

Under the National Bank Ordinance:  

• Subsequent to any major modifications but at least once 

per annum, a CCP shall review and test its business con-

tinuity plans with regard to their implementation and ef-

fectiveness, and to ensure that they are up to date. 178  
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Crisis management.  

Under the National Bank Ordinance:  

• Crisis management arrangements are required to be part 

of the recovery or orderly wind-down plan179 as well as 

the arrangements for managing operational risks. 180   

• Communications.  

Under the National Bank Ordinance:  

• The CCP must inform SNB immediately about events that 

significantly impair the achievement of the information 

security objectives specified in Article 32a of the NBO. 181 

Crisis communications are also required to be part of the 

recovery or orderly wind-down plan182 as well as the 

business continuity plan. 183 

Outsourcing 

Where a CCP outsources operational functions, services or 

activities, it remains responsible for discharging all of its 

obligations and must ensure that, inter alia: (i) outsourcing 

does not result in the delegation of its responsibilities; (ii) the 

CCP’s relationship and obligations towards its Clearing Members 

and their Clients are not altered; (iii) the conditions for 

authorizing of the CCP do not effectively change, (iv) outsourcing 

does not prevent the exercise of the CCP’s supervisory and 

oversight functions, or deprive the CCP of necessary systems and 

controls to manage its risks; (v) the service provider implements 

equivalent business continuity requirements to those required 

under EMIR; (vi) the CCP retains necessary expertise and 

resources to evaluate the quality of services provided, the 

organisational and capital adequacy of the service provider, and 

to manage the risks associated with outsourcing on an ongoing 

basis; (vii) the CCP has direct access to relevant information 

relating to the outsourcing functions; and (viii) the service 

Outsourcing 

Under FINMA Circular 08/24 and 08/7:  

• A CCP shall remain responsible for any outsourced busi-

ness activities. 186 

The senior management, supervision and control func-

tions of the board as well as key management duties by 

the management cannot be outsourced. Furthermore it’s 

not possible to outsource decisions concerning the ad-

mission and termination of business relationships. 187  

In other cases, outsourcing is generally possible without 

prior admission by FINMA. However, the CCP has to ful-

fil all the requirements of FINMA Circular 08/7 which 

include the following principles: 

1. Outsourced activities have to be clearly defined. 

2. The outsourcee has to be carefully selected and con-

Outsourcing 

The Swiss regime for CCPs includes 

outsourcing requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those of EMIR.  

The Swiss regime does not require the 

formal prior approval of the Swiss 

authorities before a CCP may outsource 

major activities linked to risk management. 

However, CCPs in Switzerland are not 

permitted to outsource key management 

duties by management or decisions 

concerning the admission and termination 

of business relationships. CCPs shall also 

remain responsible for any outsourced 

business activities. 
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provider cooperates with the relevant CCPs Competent 

Authority, and (viii) .the service provider protects any 

confidential information relating to the CCP and its clearing 

members and clients or, where the service provider is 

established in a third country, ensures that the data protection 

standards of that third country, or those set out in the agreement 

between the parties concerned, are comparable to the data 

protection standards in effect in the Union.184 

A CCP may not outsource major activities linked to risk 

management without approval from its Competent Authority.  

The Competent Authority will require the CCP to allocate and set 

out its rights and obligations and those of the service provider, 

clearly in a written agreement.  185 

 

stantly monitored. 

3. The outsourcing party retains full responsibility for 

outsourced activities. 

4. Outsourcer and outsourcee have to agree on a writ-

ten data security framework that takes into account 

all possible emergency situations. 

5. The outsourcee has to respect data protection and 

confidentiality requirements. 

6. Clients of the outsourcing party have to be informed 

if their personal data is transferred to an outsourcee. 

7. FINMA as well as internal and external auditors of 

the outsourcing party must have full access to the 

outsourcee and can carry out on-site audits. This 

must also be possible if the outsourcee is in a foreign 

country. 

8. The legal basis of the outsourcing relationship has to 

be clearly defined. 

Under the National Bank Ordinance:  

• CCPs must conduct due diligence in the selection and 

control of their provider of outsourced activities. 188 

• CCPs must integrate their outsourced functions into their 

internal control system and monitor the performance of 

the service provider on an on-going basis. 189 

• CCPs remain fully responsible for complying with their 

obligations for all outsourced activities. 190 

• There must be an outsourcing contract between the CCP 

and service provider to determine the services to be pro-

vided. 191 

• The SNB or any party mandated by the SNB can control, 

On balance, this difference does not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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oversee or audit the outsourced services. 192 

Early notification must be provided to the SNB for intended 

new or changes to existing outsourcing arrangements. 193 

Conduct of business rules – general provisions 

 

When providing services to its Clearing Members and their 

Clients, CCPs must act fairly and professionally in line with the 

best interests of such Clearing Members and Clients and sound 

risk management.194   

A CCP must have accessible, transparent and fair rules for the 

prompt handling of complaints. 195 

Conduct of business rules – general provisions 

 

Under the National Bank Ordinance:  

• CCPs must have mechanisms in place to take into ac-

count the best interests and needs of members. 196 CCPs 

are required to establish a risk committee consisting of 

direct members, indirect members and non-executive 

board members, which advises the CCP in risk manage-

ment related matters. 197 

 

Conduct of business rules – general 

provisions 

 

The Swiss regime for CCPs includes 

general conduct of business requirements 

which are applicable, at a jurisdictional 

level, to CCPs in Switzerland, and which 

are broadly equivalent to those in EMIR. 

A Swiss CCP is not specifically required to 

have accessible, transparent and fair rules 

for the prompt handling of complaints. 

However, a CCP is required to have 

mechanisms in place to take into account 

the best interests of members and ensure 

that conflicts of interest are addressed. 

On balance, this difference does not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 

 

Participation requirements 

A CCP must establish categories of admissible Clearing Members 

and admission criteria, following the advice of the risk 

committee.  Such criteria must be non-discriminatory, 

transparent and objective so as to ensure fair and open access to 

the CCP and must ensure that clearing members have sufficient 

financial resources and operational capacity to meet the 

obligations arising from participation in a CCP.  Criteria that 

restrict access may only be permitted if their objective is to 

Participation requirements 

Under the National Bank Ordinance:  

• CCPs must offer non-discriminatory and open access, 203 

restrictions to participation in the CCP must be based on-

ly on safety and efficiency grounds. To control risk, CCPs 

may make participation conditional upon the fulfilment 

of operational, technical, financial and legal require-

ments. 204 If efficiency grounds are claimed for refusing 

participation, the SNB shall consult the Competition 

Participation requirements 

The Swiss regime for CCPs includes 

participation requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. 
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control risk.198 

Clearing members that clear transactions on behalf of their 

clients must have the necessary additional financial resources 

and operational capacity to perform this activity.  The CCP’s 

rules for clearing members must allow it to gather relevant basic 

information to identify, monitor and manage relevant 

concentrations of risk relating to the provision of services to 

clients.  Clearing Members must, upon request, inform the CCP 

about the criteria and arrangements they adopt to allow their 

Clients to access the services of the CCP.  Responsibility for 

ensuring that Clients comply with their obligations remains with 

Clearing Members.199   

A CCP must have objective procedures for the suspension and 

exit of clearing members that no longer meet its admission 

criteria.  A CCP may only deny access to Clearing Members 

meeting the criteria where justified in writing, based on a 

comprehensive risk analysis.200 

A CCP may impose additional obligations on Clearing Members, 

such as participation in auctions of a Defaulting Clearing 

Member’s (as defined below) position.  Such additional 

obligations must be proportional to the risk brought by the 

Clearing Member and must not restrict participation to certain 

categories of Clearing Members.201 

A CCP must ensure the application of the above criteria on an 

on-going basis and must annually conduct a comprehensive 

review of compliance with these provisions by its Clearing 

Members.202 

 

Commission as part of its assessment. 205 

The CCP shall monitor compliance with its participation 

requirements on an on-going basis and define criteria 

and procedures for the suspension and exclusion of clear-

ing members that no longer fulfil the participation re-

quirements. 206  

The CCP shall immediately notify the clearing member  

207 and inform the SNB, FINMA, and any other responsi-

ble supervisory authorities immediately 208 of a clearing 

member’s suspension or exclusion.  

A CCP must have clear and enforceable contractual rules 

covering among others the criteria for participation, sus-

pension and exclusion of members. 209 

The CCP shall identify, measure, manage and monitor the 

risks to the CCP arising from visible indirect participants. 

210 

Transparency 

A CCP and its Clearing Members must publicly disclose the 

prices and fees associated with each service provided separately 

(including discounts and rebates and the conditions to benefit 

Transparency 

Under the National Bank Ordinance:  

• CCPs shall immediately notify their clearing members of 

Transparency 

The Swiss regime for CCPs includes 

transparency requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 
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from such reductions).211    

A CCP must also publicly disclose (i) on an aggregated basis, the 

volumes of cleared transactions for each class of instruments 

cleared, (ii) the operational and technical requirements relating 

to communication protocols used with third parties, and (iii) any 

breaches by clearing members of its participation requirements, 

except where the competent authority, after consulting ESMA, 

considers that such disclosure would constitute a threat to 

financial stability or to market confidence or would seriously 

jeopardize the financial markets or cause disproportionate 

damage to the parties involved.212 

A CCP must allow its Clearing Members and Clients separate 

access to the specific services provided.213  

A CCP must inform Clearing Members and their Clients of the 

risks associated with the services provided.214 

A CCP must disclose (i) to its Competent Authority the costs and 

revenues of the services and (ii) to its Competent Authority and 

Clearing Members the price information used to calculate its 

end-of-day exposures to its Clearing Members.215 

 

their suspension or exclusion. 216 

CCPs must provide incentives and offer instruments to 

members to monitor, manage and contain the risks par-

ticipation in the CCP poses to them or to the CCP. 217  

CCPs are required to publicly disclose their governance 

structure, their rules and regulations, the design and op-

eration of the CCP, the system’s functionality (including 

operational and technical functions), organisation, rights 

and obligations of members, access criteria and proce-

dures for suspension and termination, rules and proce-

dures in case of a member’s default, rules and procedures 

for segregation and portability, aggregate transaction 

volumes and amounts, prices and fees charged for ser-

vices offered, including its conditions for discounts, and 

responses to disclosure requirements of relevant interna-

tional committees (i.e. CPSS-IOSCO disclosure frame-

work). 218 

CCPs must submit an annual report to the SNB. 219 

 

 

equivalent to those in EMIR. 

A Swiss CCP is not specifically required to 

disclose: to the public, the volumes of 

cleared transactions for each class of 

instruments cleared.  However, a Swiss CCP 

is required to disclose aggregate figures of 

cleared transactions.   

A Swiss CCP is not specifically required to 

disclose to clearing members, any breaches 

by clearing members of the CCP’s 

participation requirements.  However, a 

Swiss CCP is required provide incentives 

and offer instruments to members to 

monitor, manage and contain the risks 

participation in the CCP poses to them or to 

the CCP. 

A Swiss CCP is not specifically required to 

disclose to clearing members the price 

information used to calculate its end-of-day 

exposures to its clearing members. 

However, a Swiss CCP is required to 

disclose their rules and regulations, the 

design and operation of the CCP and the 

system’s functionality (including 

operational and technical functions). CCPs 

must also provide instruments to clearing 

members to enable them to monitor, 

manage and contain the risks that 

participation in the CCP poses to them.  

A Swiss CCP is not specifically required to 

allow its clearing members and clients 

separate access to specific services it 

provides nor is it required to price each 

service separately. However, a CCP is 
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required to have mechanisms in place to 

take into account the best interests of 

members and ensure that conflicts of 

interest are addressed. Swiss CCPs must 

offer non-discriminatory and open access 

with any restrictions on participation in the 

CCP limited to safety and efficiency 

grounds. . 

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 

 

Segregation and portability 

A CCP must keep separate records and accounts that enable it to 

identify and segregate the assets and positions of one Clearing 

Member from the assets and positions of any other Clearing 

Member and from its own assets.  In addition, a CCP must offer 

to keep separate records and accounts enabling each Clearing 

Member to either (i) distinguish the assets and positions of that 

Clearing Member from those held for the accounts of its Clients 

(“omnibus client segregation”) or (ii) distinguish the assets and 

positions held for the account of a Client from those held for the 

accounts of other Clients (“individual client segregation”).220 

A Clearing Member must keep separate records and accounts 

that enable it to distinguish both in accounts held with the CCP 

and in its own accounts its assets and positions from the assets 

and positions held for the account of its Clients.   

A Clearing Member must offer its Clients, at least, the choice 

between omnibus client segregation and individual client 

segregation and inform them of the costs and level of protection 

(as further described below) associated with each option. The 

Client must confirm its choice in writing. When a Client opts for 

individual client segregation, any margin in excess of the Client’s 

Segregation and portability 

Under the National Bank Ordinance:  

• CCPs must keep separate records and accounts and 

segregate: (i) clearing members’ positions and collateral 

from those of the CCP, (ii), a clearing member’s positions 

and collateral from those of another clearing member, 

(iii) a clearing member’s’ positions and collateral from 

those of an indirect clearing member unless the clearing 

member itself undertakes or is required to perform such 

segregation. 226  

CCPs must offer their clearing members a choice to seg-

regate indirect clearing members’ positions and collateral 

either by means of omnibus client segregation or individ-

ual account client segregation. 227  

CCPs must establish rules and take technical and opera-

tional measures to port positions and collateral of indi-

rect members in case of a default of a direct member. If 

portability is not enforceable according to applicable law, 

a CCP must establish alternative procedures which pro-

vide similar protection for indirect members. 228 

Segregation and portability 

The Swiss regime for CCPs includes 
segregation and portability requirements 
which are applicable, at a jurisdictional 
level, to CCPs in Switzerland, and which 
are broadly equivalent to those in EMIR. 

Disclosure requirements are less granular 
with regard to segregation and portability. 
However, the Explanatory report on the 
revised NBO references the EMIR RTS for 
interpretation purposes which indirectly 
incorporates this EMIR requirement. 

There are currently no provisions in the 
Swiss regime directed towards clearing 
members with regards to their relationship 
with clients (e.g., no requirement for 
clearing members to post excess margin to 
the CCP where a client elects individual 
account client segregation and no 
requirement for clearing members to offer 
clients individual segregation or omnibus 
account segregation – despite CCPs having 
to offer such). However, this gap regarding 
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requirement must also be posted to the CCP and distinguished 

from the margins of other Clients or Clearing Members and must 

not be exposed to losses connected to positions recorded in 

another account.221 

CCPs and Clearing Members must publicly disclose the levels of 

protection offered, including the costs and main legal 

implications (including information relating to treatment on 

insolvency) of each level of protection and must offer those 

services on reasonable commercial terms.222 

A CCP must have a right of use relating to the margins or default 

fund contributions collected via a security financial collateral 

arrangement, within the meaning of Article 2(1)(c) of Directive 

2002/47/EC on financial collateral arrangements, provided that 

the use of such arrangements is provided for in its operating 

rules. The Clearing Member must confirm its acceptance of the 

operating rules in writing. The CCP must publicly disclose that 

right of use, which shall be exercised in accordance with Article 

47 (Investment Policy).223 

The requirement to distinguish assets and positions with the 

CCP in accounts is satisfied where: 

(a) the assets and positions are recorded in separate accounts; 

(b) the netting of positions recorded on different accounts is 

prevented; 

(c) the assets covering the positions recorded in an account are 

not exposed to losses connected to positions recorded in another 

account.224 

For purposes of the above, assets refer to collateral held to cover 

positions and include the right to the transfer of assets 

equivalent to that collateral or the proceeds of the realization of 

any collateral, but does not include default fund contributions.225 

CCPs must publicly disclose the necessary rules and pro-

cedures to separately keep, record and transfer the collat-

eral and positions of direct and indirect participants . 229 

CCPs must disclose their investment strategy to their 

clearing members, in particular regarding the possible re-

use of the collateral the clearing members have provided. 

230 

 

  

requirements for clearing members does 
not specifically concern the regime for CCP 
requirements, and is therefore not relevant 
for this assessment.  In any event, this 
aspect is expected to be addressed in the 
forthcoming Financial Market 
Infrastructure Act. 

The Swiss regime does not specifically 
require CCPs to publicly disclose a right of 
use with respect to margins or default fund 
contributions. However, a CCP is required 
to publicly disclose key aspects concerning 
rules and procedures to keep, record and 
transfer the collateral and positions of 
direct and indirect participants. 
Additionally, a CCP is required to disclose 
the investment strategy vis-à-vis its clearing 
members, in particular regarding the 
possible re-use of the collateral they have 
provided. 

It is currently unclear whether Swiss 
insolvency law supports the portability of 
collateral and positions. If this is not the 
case, CCPs are required in the revised NBO 
to establish alternative procedures 
providing similar protection for clients. 
This should ensure equivalent protection 
compared to EMIR for clearing members 
and clients.  The uncertainties regarding 
insolvency law are expected to be addressed 
in the forthcoming Financial Market 
Infrastructure Act.  

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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Exposure management 

A CCP must measure and assess its liquidity and credit 

exposures to each Clearing Member and to any CCPs with which 

it has entered into interoperability arrangements (“Interoperable 

CCPs”), on a near to real-time basis.231 

Exposure management 

Under the National Bank Ordinance, CCPs are required to:  

Identify, measure, manage and monitor credit risk. 232  

Have the ability and right to call and collect margins on 

an intraday basis. 233   

Mark-to-market the value of their positions with current 

market prices. 234   

Use variation margins to cover current exposures. 235 

 

Exposure management 

The Swiss regime for CCPs includes 

exposure management requirements which 

are applicable, at a jurisdictional level, to 

CCPs in Switzerland, and which are 

broadly equivalent to those of EMIR.  

 

Margin requirements 

A CCP must impose, call and collect margin to limit credit 

exposures from its Clearing Members and Interoperable CCPs.  

Margins must cover potential exposures that the CCP estimates 

will occur until the liquidation of the relevant positions.  They 

should be sufficient to cover losses that result from at least 99% 

of the exposures movements over an approximate time horizon 

and they must ensure that a CCP fully collateralizes its exposures 

with all its Clearing Members and Interoperable CCPs, at least 

on a daily basis. 236 

CCPs should follow principles to adequately tailor their margin 

levels to the characteristics of each financial instrument or 

portfolio they clear.237  CCPs must regularly monitor and if 

necessary revise the level of their margins to reflect market 

conditions taking into account any potential procyclical effects of 

such revisions.238  A CCP must adopt models and parameters in 

setting its margin requirements that capture the risk 

characteristics of the products cleared and take into account the 

interval between margin collections, market liquidity and the 

possibility of changes over the duration of the transaction. The 

models and parameters must be validated by the Competent 

Margin requirements 

• Percentage.  

Under the National Bank Ordinance, CCPs are required to:  

• Use initial margin to cover future exposure with a confi-

dence interval of at least 99% (99.5% for OTC deriva-

tives). 250   

• Time horizon for the calculation of historical 

volatility.  

Under the National Bank Ordinance, CCPs are required to:  

• Use margin calculations that are based on at least 12 

months of historical volatility data. 251 

• Time horizons for the liquidation period.  

Under the National Bank Ordinance, CCPs are required to:  

• Use liquidation assumptions for their initial margin 

calculations that are equal to at least 2 days (5 days for 

OTC derivatives). 252 

Margin requirements 

The Swiss regime for CCPs includes 

margin requirements which are applicable, 

at a jurisdictional level, to CCPs in 

Switzerland, and which are broadly 

equivalent to those in EMIR. 

A Swiss CCP is not specifically required to 

have its margin models reviewed and 

validated by a qualified and independent 

party, or by the Swiss authorities. However, 

the adequacy and effectiveness of a CCP’s 

risk management – including the margin 

model – must be reviewed regularly by a 

qualified internal or external body. The 

SNB may set requirements regarding the 

scope and depth of the assessments.   

With regards to portfolio margining, unlike 

CCPs under EMIR, a Swiss CCP is not 

limited to a maximum reduction of 80% of 

the difference between (i) the sum of the 

initial margin requirement for each 
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Authority and subject to an opinion in accordance with Article 

19.239 

A CCP must call and collect margins on an intraday basis, at least 

when predefined thresholds are exceeded.  A CCP must call and 

collect margins that are adequate to cover the risk stemming 

from the positions registered in each account with respect to 

specific financial instruments. A CCP may calculate margins with 

respect to a portfolio of financial instruments provided that the 

methodology used is prudent and robust.240  

The initial margin (“IM”) to be required by a CCP is defined as 

the amount of margin necessary to cover the exposures arising 

from market movements for each financial instrument margined 

on a product basis, expected to occur, based on data from an 

appropriate look back period, with a specified confidence 

interval and assuming a specified time period for the liquidation 

of positions (as all defined below).241   

• Percentage.  When calculating IM, a CCP must use at 

least the following minimum confidence intervals: (i) for 

OTC derivatives, 99.5%; and (ii) for other financial instru-

ments, 99%.242  All classes of financial instruments are also 

subject to a criteria-based approach that could increase the 

required confidence interval.  The criteria-based approach 

should take into account factors including: (i) the complexi-

ties and level of pricing uncertainties of the class of financial 

products; (ii) the risk characteristics of the class (including 

volatility, duration, liquidity, non-linear price characteris-

tics, jump to default risk and wrong way risk); (iii) the de-

gree to which other risk controls do not adequately limit 

credit exposure; and (iv) the inherent leverage of the class 

of financial instrument (including volatility, concentration 

and difficulties in closing out).243   

However, CCPs may apply an alternative confidence 

interval of 99% to OTC derivatives that have the same risk 

characteristics as derivatives executed on a regulated 

• Portfolio margining.  

Under the National Bank Ordinance, CCPs are required to:  

• Use offsets of member’s open positions for the calculation 

of margins that are based on the correlation of the under-

lying financial instruments. 253 

• Procyclicality.  

Under the National Bank Ordinance, CCPs are required to:  

• Use risk management instruments (including margins, 

collateral policy, etc) which avoid procyclical effects. 254 

Have the adequacy and effectiveness of their risk man-

agement reviewed regularly by a qualified internal or ex-

ternal body. The SNB may set requirements regarding the 

scope and depth of the assessments. 255 

 

 

 

instrument calculated on an individual 

basis and (ii) the initial margin requirement 

calculated based on a combined estimation 

of the exposure for the combined portfolio. 

However portfolio margining is required to 

be based on the correlation of the 

underlying financial instruments and the 

margin collected is required to continue to 

meet a confidence level of at least 99 per 

cent (99.5 per cent) for OTC derivatives) 

under extreme but plausible market 

conditions.  

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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market or equivalent third country market, provided that 

the risks of the OTC derivatives contracts cleared are 

appropriately mitigated, taking into account the criteria 

listed above.244 

CCPs must inform the Competent Authority and their 

Clearing Members of the criteria used to determine the 

margin percentage for each class of financial instruments. 

• Time horizon for the calculation of historical vola-

tility.  A CCP must calculate IM using historical volatility 

data from at least the latest 12-month period, which must 

capture a full range of market conditions, including periods 

of stress.  CCPs may decide how different observations are 

weighted in the model and may use other look back periods, 

provided that they result in IMs which are at least as high as 

those which would be required under the prescribed period.  

Margin parameters for financial instruments without his-

torical observation period must be based on conservative 

assumptions.245 

• Time horizons for the liquidation period.  The liqui-
dation period used to calculate IM must be at least: (i) for 
OTC derivatives, 5 business days; and (ii) for other financial 
instruments, 2 business days, it being specified that the CCP 
must take into account relevant criteria (including charac-
teristics of the financial instruments, markets where they 
are traded, period for calculation and collection of mar-
gin).246  However, CCPs may use an alternative liquidation 
period of at least 2 business days for OTC derivatives that 
have the same risk characteristics as derivatives executed on 
regulated market or equivalent third country market, pro-
vided that it can prove to its competent authority that such 
a period would be more appropriate in view of the specific 
features of the relevant OTC derivative. 247  In all cases, for 
the determination of the appropriate liquidation period, the 
CCP must evaluate and sum at least (i) the longest period 
that may elapse from the last collection of margins up to the 
declaration of default or activation of default management 
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process by the CCP and (ii) the estimated period needed to 
design and execute the strategy for the management of de-
fault of a Clearing Member according to the characteristics 
of each class of financial instruments and (iii) where appli-
cable, the period needed to cover the counterparty risk to 
which the CCP is exposed. 

• Portfolio margining.  A CCP may allow for offsets or 
reductions to the required margin across financial instru-
ments cleared by the CCP if the price risk of one or a set of 
instruments is significantly and reliably correlated, or based 
on equivalent statistical parameters of dependence, with 
other instruments.  The CCP must document its approach 
on portfolio margining and must at least establish that the 
relevant correlation is reliable over the relevant look back 
period and demonstrates resilience over stressed scenarios. 
The maximum reduction is 80% of the difference between 
(i) the sum of the IMs for each instrument calculated on an 
individual basis and (ii) the IM calculated based on a com-
bined estimation of the exposure for the combined portfo-
lio.  Where a CCP is not exposed to any potential risk from 
the margin reduction, it may apply a reduction of up to 
100% of this difference.248 

• Procyclicality.  A CCP must ensure that its policy for 
selecting and revising the confidence interval, liquidation 
period and look back period deliver stable and prudent 
margin requirements that limit procyclicality to the extent 
the soundness and financial security of the CCP are not af-
fected. A CCP must choose from a menu of margin-setting 
options to address procyclicality risks: (i) applying a margin 
buffer of at least 25% that the CCP allows to be temporarily 
exhausted in periods where IM requirements are rising sig-
nificantly; (ii) assigning at least a 25% weight to stressed 
observations in the look back period; and (iii) ensuring that 
the CCP’s IM requirements are not lower than those that 
would be calculated using a volatility estimated over a ten-
year historical look back period.249 
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Default fund 

A CCP must maintain a pre-funded default fund to cover losses 

that exceed those losses to be covered by margin requirements 

arising from the default (including insolvency procedure) of one 

or more Clearing Members.  A CCP must establish (i) a 

minimum amount below which the size of the default fund may 

not fall in any circumstances, and (ii) a minimum size and 

criteria to determine Clearing Member contributions to the 

default fund, which must be proportionate to the exposures of 

each Clearing Member.256 

The default fund must enable to the CCP to withstand, under 

extreme but plausible market conditions, the default of (i) the 

Clearing Member to which it has the largest exposure, or (ii) the 

Clearing Members to which it has the second and third largest 

exposures, if the sum of their exposures is greater.  A CCP must 

develop scenarios of extreme but plausible market conditions, 

which take into account past volatility and scenarios of sudden 

sales of financial resources and rapid reductions in market 

liquidity.257  A CCP may establish more than one default fund for 

the different classes of financial instruments that it clears.258 

• Framework and governance.  In order to determine 

the minimum size of default fund, a CCP must implement 

an internal policy framework for defining the types of ex-

treme but plausible market conditions that could expose it 

to the greatest risk.259 

• Identifying extreme but plausible market condi-

tions.  This framework must: 

(a) reflect the risk profile of the CCP, taking into account 

cross-border and cross-currency exposures; 

(b) identify the market risks to which a CCP would be 

exposed following the default of one or more Clearing 

Members for all relevant markets; 

Default fund 

• Framework and governance.  

Under the National Bank Ordinance:  

• Margins and the CCP’s default fund are required to cover 

current and potential credit risk under a variety of scenar-

ios, including the default of the clearing member (includ-

ing its affiliates) with the largest exposure to the CCP, the 

clearing member (including its affiliates) with the second 

largest exposure to the CCP, and combined default of the 

clearing members (including their affiliates) with the 

largest and the second largest exposure to the CCP, under 

extreme but plausible market conditions. 262 

       The board of directors must set out the basic risk man-

agement principles of the CCP. 263    

• Identifying extreme but plausible market condi-

tions.  

Under the National Bank Ordinance:  

• Extreme but plausible market conditions are determined 

on the basis of the largest price fluctuations which have 

been observed over the last 30 years, or which are con-

sidered possible in the future. 264 

• Reviewing extreme but plausible scenarios.  

Under the National Bank Ordinance:  

• The CCP must assess on a monthly basis the scenarios, 

models, assumptions and parameters underlying its stress 

tests 265 and at least annually in a comprehensive manner 

its credit risk management model. 266 

A CCP shall have the adequacy and effectiveness of its risk 

management reviewed regularly by a qualified internal or 

Default fund 

The Swiss regime for CCPs includes default 

fund requirements which are applicable, at 

a jurisdictional level, to CCPs in 

Switzerland, and which are broadly 

equivalent to those in EMIR. 

The Swiss regime does not specifically 

require a CCP’s board to annually or more 

frequently review its minimum financial 

resources framework. However, a CCP’s 

board sets out the basic risk management 

principles for the CCP, which include 

margining and default fund calibrations. 

Also, Swiss CCPs must have sufficient 

financial resources to cover their stress 

scenarios and regularly assess compliance 

with this requirement. Swiss  CCPs are also  

required to periodically review different 

aspects of their risk management 

framework. 

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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(c) reflect additional risks to the CCP arising from the 

simultaneous failure of entities in the same group as the 

Defaulting Clearing Member; 

(d) individually identify all of the markets to which a CCP is 

exposed in a Clearing Member default scenario, and for 

each identified market specify extreme but plausible 

conditions based on (i) a range of historical scenarios, 

including periods of extreme market movements observed 

over the previous 30 years (or as long as reliable data is 

available); and (ii) a range of potential future scenarios, 

considering the extent to which extreme price movements 

could occur on multiple markets simultaneously.260 

• Reviewing extreme but plausible scenarios.  The 

framework must be discussed by the risk committee, ap-

proved by the board and subject to review at least annually 

and more frequently if justified by market developments or 

material changes to the contracts cleared by the CCP.  Mate-

rial changes to the framework must be reported to the 

board.261 

 

external body. The SNB may set requirements regarding 

the scope and depth of the assessments. 267 

 

 

Other financial resources 

A CCP must maintain sufficient pre-funded available financial 

resources (“pre-funded financial resources”) to cover potential 

losses that exceed losses to be covered by margin requirements 

and the default fund.  The combination of a CCP’s default fund 

and pre-funded financial resources must be sufficient to cover 

the default of the two Clearing Members to which it has the 

largest exposure under extreme but plausible market conditions. 

Pre-funded financial resources must include dedicated resources 

of the CCP, must be freely available to the CPP and may not be 

used to meet a CCP’s regulatory capital requirements under 

EMIR, Art. 16. 268 

A CCP may require a non-defaulting Clearing Member to provide 

Other financial resources 

Under the National Bank Ordinance:  

• Margins and the CCP’s default fund are required to cover 

current and potential credit risk under a variety of sce-

narios, including the default of the clearing member (in-

cluding its affiliates) with the largest exposure to the 

CCP, the clearing member (including its affiliates) with 

the second largest exposure to the CCP, and the com-

bined default of the clearing members (including their af-

filiates) with the largest and the second largest exposures 

to the CCP, under extreme but plausible market condi-

tions. 270   

Other financial resources 

The Swiss regime for CCPs includes other 

financial resources requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. 

Clearing members are not required to have 

limited exposures to a Swiss CCP.   

However, CCPs must provide incentives 

and offer instruments to members to 

monitor, manage and contain the risks 

participation in the CCP poses to them. 
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additional funds in the event of a default of another Clearing 

Member. The Clearing Members of a CCP must have limited 

exposure to the CCP.269 

 On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 

 

Liquidity risk controls 

A CCP must at all times have access to adequate liquidity to 

perform its services and activities.271  To this effect, it must 

obtain the necessary credit lines or similar arrangements to 

cover its liquidity needs in case the financial resources at its 

disposal are not immediately available.  A CCP must measure its 

potential liquidity needs daily, taking into account the liquidity 

risk generated by the default of at least the two Clearing 

Members to which it has the largest exposures.272 

A CCP must establish a robust liquidity risk management 

framework to identify measure and monitor its settlement and 

funding flows, including its use of intraday liquidity.  The CCP’s 

liquidity risk management framework must ensure with a high 

level of confidence that the CCP is able to effect payment and 

settlement obligations in all relevant currencies as they fall due, 

including where appropriate intraday. 

• Assessment of liquidity risk.  The framework should 

also include: (i) the assessment of potential future liquidity 

needs under a wide range of stress scenarios, including the 

default of the two Clearing Members to which it has the 

largest exposure from the date of default until the end of the 

liquidation period; and (ii) the liquidity risk generated by its 

investment policy in extreme but plausible conditions.273   

The framework must include a liquidity plan approved by 

the board after consultation of the risk committee 

containing procedures relating to the monitoring and 

management of liquidity risk (including inter alia 

identification of sources of liquidity risk, daily assessment 

and valuation of liquid assets to cover liquidity needs, 

Liquidity risk controls 

• Assessment of liquidity risk.  

Under the Banking Act:  

• CCPs must maintain individually and on a consoli-

dated basis appropriate capital and liquidity. 276 

Under the Liquidity Ordinance:  

CCPs must always have sufficient liquidity to meet 

their payment obligations also in stress situations. 277 

CCPs are obliged to manage their liquidity risks ac-

cording to their size and nature, scale, complexity 

and risk, at financial group and individual institution 

level. They have to hold a liquidity buffer as protec-

tion against stress situations. 278   

CCPs are required to define the extent to which they 

are willing to take liquidity risk (liquidity risk toler-

ance). 279   

CCPs are required to set strategies for the manage-

ment of liquidity risk in accordance with their liquidi-

ty risk tolerance. 280   

CCPs are required to consider their liquidity costs 

and risks for all major on-balance sheet and off-

balance sheet business activities, especially in the set-

ting of prices, the introduction of new products and 

the measurement of performance. 281   

CCPs are required to set up appropriate processes for 

Liquidity risk controls 

The Swiss regime for CCPs includes 

liquidity requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. 

The Swiss regime requires that CCPs avoid 

concentrations in collateral and requires 

that they diversify liquidity providers, but 

does not prescribe a specific threshold of 

25%.  However, the Explanatory Report on 

the revised NBO references the EMIR RTS 

for interpretation purposes which indirectly 

incorporates this EMIR requirement. 

On balance, this difference does not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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assessing timescales over which liquid financial resources 

should be available, processes in the event of liquidity 

shortfalls, etc.). 

The CCP should assess the liquidity risk it faces including 

where the CCP or its Clearing Members cannot settle their 

payment obligations when due as part of the clearing or 

settlement process, taking also into account the CCP’s 

investment activities. The risk management framework 

must address the liquidity needs stemming from the CCP’s 

relationship with any entity towards which the CCP has a 

liquidity exposure, including settlement banks, payment 

systems, securities settlement systems, liquidity providers, 

custodian banks, etc. as well as interdependencies between 

such entities.  

• Access to liquidity.  A CCP must maintain, in each 

relevant currency, liquid resources commensurate with its 

liquidity requirements, which are limited to: (i) cash depos-

ited at a central bank; (ii) cash deposited at authorised cred-

it institutions; (iii) committed lines of credit with non-

Defaulting Clearing Members; (iv) committed repurchase 

agreements; and (v) highly marketable financial instru-

ments which can demonstrably be converted into cash on a 

same-day basis including in stressed market conditions.274 

• Concentration risk.  A CCP must closely monitor the 

concentration of its liquidity risk exposure, and the frame-

work should include the application of exposure and con-

centration limits.275 

identifying, assessing, managing and monitoring li-

quidity risk. In particular CCPs have to create a li-

quidity overview for a range of time buckets with a 

comparison of the expected cash inflows and out-

flows per bucket from on-balance sheet and off-

balance sheet items. 282   

CCPs are required to identify, control and monitor 

the liquidity risk and financing needs of the financial 

group and of those legal entities, business lines and 

currencies of significance from a liquidity risk per-

spective. They are required to take into account legal, 

regulatory and operational limitations to the trans-

ferability of liquidity. 283   

CCPs are required to identify, control and monitor 

the intra-day liquidity risks, making sure that the li-

quidity risks entered into do not affect the payment 

and settlement obligations and systems. 284   

Under FINMA Circular 13/6:  

CCPs are required to meet certain reporting require-

ments for short-term liquidity coverage ratios and 

qualitative requirements for liquidity risk manage-

ment. 285   

Under the National Bank Ordinance:  

CCPs are required to identify, measure, manage and 

monitor liquidity risks using appropriate procedures 

and instruments. 286   

CCPs are required to maintain sufficient liquidity to 

fulfil payment obligations in all relevant currencies 

under a wide range of stress scenarios. CCPs must 

apply haircuts which are also appropriate under ex-

treme but plausible market conditions. 287  These sce-

narios must include (i) default of the one and the two 
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clearing member(s) (including their affiliates) which 

would provide for the largest payment exposure, (ii) 

the default of the largest liquidity provider in each of 

the five currencies in which the CCP has the largest 

payment obligations. 288   

• Access to liquidity.  

Under the Liquidity Ordinance:  

•  CCPs are required to monitor the assets backing 

their liquidity generation, and distinguish between 

encumbered and unencumbered assets. They must 

always know where assets are held and how they can 

be mobilised in a timely manner. 289   

CCPs are required to take measures to reduce their 

liquidity risk. They must have a particular limit sys-

tem and a financing structure that is adequately di-

versified by source and maturity. 290 

CCPs are required to prepare various stress scenari-

os, based on which they perform stress tests on their 

liquidity positions, including off-balance sheet posi-

tions. 291   

CCPs are required to draw up a contingency plan that 

includes effective strategies for dealing with liquidity 

problems. They are required to define the responsi-

bilities, lines of communication and the necessary 

measures in an appropriate form in internal policies 

and guidelines. 292   

Under the National Bank Ordinance:  

CCPs are required to apply haircuts to liquid re-

sources and regularly test compliance with require-

ments their liquidity requirements. 293 

Liquid resources are cash at central banks and cre-
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ditworthy financial institutions, assets which can be 

converted into cash through market liquidation any 

time, assets which can be converted into cash using 

committed credit or repo lines, and uncollateralized 

committed credit lines in relevant currencies. 294   

• Concentration limits.  

Under the National Bank Ordinance:  

• CCPs are required to avoid concentrations in collat-

eral and assets and to diversify liquidity providers. 

CCPs are also required to evaluate the creditworthi-

ness of their liquidity providers and the ability of 

those providers to meet their commitments. 295   

CCPs are required to avoid procyclical effects in 

managing liquidity risk. 296   

 

Default waterfall 

Losses caused by the default of a Clearing Member (a 

“Defaulting Clearing Member”) should be covered by, in order: 

(i) the margins posted by the Defaulting Clearing Member; (ii) 

the default fund contribution of the Defaulting Clearing 

Member; (iii) the CCP’s dedicated financial resources; and (iv) 

the default fund contributions of other Clearing Members (the 

“default waterfall”).  A CCP must use its own dedicated resources 

before using the default fund contributions of non-defaulting 

Clearing Members and may not use margin posted by non-

defaulting Clearing Members to cover losses caused by a 

Defaulting Clearing Member.297 

• Calculation of the amount of the CCP’s own re-

sources to be used in the default waterfall.  A CCP 

must keep, and indicate separately in its balance sheet, an 

amount of dedicated financial resources for the purposes of 

item (iii) of the default waterfall.  This amount should at 

Default waterfall 

• Calculation and maintenance of the amount of 

the CCP’s own resources to be used in the default 

waterfall.  

Under the National Bank Ordinance:  

• CCPs are required to establish a default-waterfall consist-

ing of the following sequence: (1) margins of defaulted 

clearing member, (2) pre-funded default fund contribu-

tions of the defaulted clearing member, (3) dedicated own 

resources of the CCP in a substantial size related to the 

CCPs capital (‘skin in the game’), (4) pre-funded default 

fund contributions of non-defaulting clearing members, . 

300   

• Maintenance of the amount of the CCP’s own 

resources to be used in the default waterfall.   

Default waterfall 

The Swiss regime for CCPs includes default 

waterfall requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. 

A Swiss CCP is not required to include a 

prescribed amount of its own resources as 

part of the default waterfall as is required 

under EMIR of a CCP. However, the 

Explanatory Report on the revised NBO 

reference the EMIR RTS for interpretation 

purposes which indirectly incorporates this 

EMIR requirement. 

On balance, this difference does not 

undermine the consistency of the objectives 
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least equal 25% of the CCP’s minimum capital (including re-

tained earnings and reserves) pursuant to EMIR, Art. 16.298 

This amount will be revised on a yearly basis. Where the 

CCP has established more than one default fund for the dif-

ferent classes of financial instruments it clears, the total 

dedicated own resources must be allocated to each default 

fund in proportion to its size, to be separately indicated in 

the balance sheet and used for defaults arising in the rele-

vant market segments. No resources other than capital can 

be used to comply with this requirement. 

• Maintenance of the amount of the CCP’s own re-

sources to be used in the default waterfall.  A CCP 

must immediately inform its CCPs Competent Authority if 

the amount of dedicated financial resources falls below the 

required amount, together with the reason for the breach 

and a description of the measures to be taken to remedy the 

breach (which must be remedied within one month).299 

 

Under the National Bank Ordinance:  

• A CCP is required to inform the SNB immediately about 

events that lead to non-compliance with the requirements 

regarding the management of credit and liquidity risks, 

e.g. if the amount of dedicated financial resources falls be-

low the required amount. 301 

 

 

 

 

of the Swiss and EMIR regimes. 

 

 

Collateral requirements 

A CCP must only accept highly liquid collateral with minimal 

credit and market risk to cover initial and on-going exposure to 

its Clearing Members.  Bank guarantees may be posted as 

collateral by non-financial counterparties, provided that the CCP 

takes such guarantees into account when calculating exposure to 

a bank that is a Clearing Member.  A CCP must apply adequate 

haircuts to reflect the potential for collateral’s value to decline 

over the interval between their last revaluation and the time by 

which they can be liquidated, taking into account the liquidity 

risk that may follow the default of a market participant and the 

concentration risk on certain assets.302  

• General policies and valuing collateral.  A CCP may 

accept as collateral, where appropriate and sufficiently pru-

dent, the underlying asset of a derivative contract or the fi-

Collateral requirements 

• General policies, valuing collateral, cash 

collateral, financial instruments, bank 

guarantees and gold.  

Under the National Bank Ordinance:  

• Acceptable collateral is that which is liquid and 

exhibits low credit and market risk. 308 

CCPs are required to have immediate access to col-

lateral, including cross-border collateral. 309   

CCPs are required to mark-to-market their collateral 

with current market prices. 310   

CCPs are required to measure and monitor all types 

of credit risks and to take appropriate actions, if nec-

Collateral requirements 

The Swiss regime for CCPs includes 

collateral requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. However, 

Switzerland has taken an approach which 

is less granular than EMIR. 

The Swiss regime does not specify the types 

of collateral that are deemed liquid or a 

criteria-based approach to determine 

whether assets are liquid. However, the 

Explanatory Report on the revised NBO 

references the EMIR RTS for interpretation 

purposes which indirectly incorporates this 
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nancial instrument that generates the CCP exposure. A CCP 

must establish and implement transparent policies to assess 

and monitor the liquidity of assets accepted as collateral and 

take remedial action where appropriate. For the purpose of 

valuing highly liquid collateral, a CCP must establish and 

implement policies and procedures to monitor on a near to 

real-time basis the credit quality, market liquidity and price 

volatility of each asset accepted as collateral. These policies 

must be reviewed at least annually and whenever a material 

change occurs that affects the CCP’s risk exposure.  A CCP 

must mark-to-market its collateral on a near to real-time ba-

sis and, where not possible, a CCP must be able to demon-

strate to the competent authorities that it is able to manage 

the risks.303 

• Cash collateral. Cash must be deemed highly liquid 

collateral if it is denominated in: (i) a currency in which the 

CCP clears transactions (in the limit of the collateral re-

quired to cover the CCP’s exposure in that currency); or (ii) a 

currency the risk of which the CCP can demonstrate with a 

high degree of confidence to its competent authority that it is 

able to manage.304 

• Financial instruments, bank guarantees and gold. 

A criteria-based approach should be followed to determine 

other types of assets that can be considered highly liquid (in-

cluding financial instruments, bank guarantees, and gold).  

There is no requirement for a minimum amount of collateral 

to be in cash.305 

• Haircuts. A CCP must establish and implement policies to 

determine prudent haircuts to apply to collateral value.  The 

CCP must demonstrate to the competent authorities that 

haircuts are calculated in a conservative manner to limit as 

far as possible procyclical effects, taking into account rele-

vant criteria (including the type of asset and level of credit 

risk associated with the financial instrument based on the 

essary. 311   

• Haircuts.  

Under the National Bank Ordinance:  

• Haircuts on collateral are required to be prudently 

calculated and appropriate for extreme but plausible 

market conditions, as well as regularly validated. 312 

• Concentration limits.  

Under the National Bank Ordinance:  

• CCPs are requird to avoid concentration risks in 

accepted collateral and to establish and monitor 

concentration limits. 313   

 

EMIR requirement. 

The Swiss regime does not specifically 

address whether CCPs may accept as 

collateral the underlying asset of a 

derivative contract the financial instrument 

that generates the CCP exposure, or bank 

guarantees or gold.  However a Swiss CCP is 

restricted to accepting only those financial 

instruments with low credit and market and 

risks which are the underlying minimum 

criteria under EMIR. 

The Swiss regime does not specifically 

require CCPs to establish and implement 

transparent policies to assess and monitor 

the liquidity of assets accepted as collateral 

or to take remedial action where 

appropriate. However, the Explanatory 

Report on the revised NBO references the 

EMIR RTS for interpretation purposes 

which indirectly incorporates this EMIR 

requirement. 

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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CCP’s internal assessment, which must not rely exclusively 

on external opinions and which must take into account risk 

arising from the establishment of the issuer in a particular 

country; the maturity of the asset; the historical and hypo-

thetical future price volatility of the asset in stressed market 

conditions; the liquidity of the underlying market, including 

bid/ask spreads: foreign exchange risk, if any; and wrong 

way risk). A CCP must review the haircut policies at least 

annually and whenever a material change occurs that affects 

the CCP’s risk exposure but should avoid as far as possible 

disruptive or big step changes that introduce procyclicality. 

Such procedures must be independently validated at least 

annually. 306 

• Concentration limits. A CCP must establish and imple-

ment policies to ensure that the collateral remains sufficient-

ly diversified to allow its liquidation within a defined holding 

period without a significant market impact; such policies 

must include risk mitigation procedures to be applied when 

the concentration limits are exceeded. 

A CCP must determine concentration limits at the levels of 

individual issuers, types of issuer, types of assets, each 

Clearing Member and all Clearing Members, in a 

conservative manner, taking into account all relevant criteria 

(including economic sector, geographic region and activity of 

issuers, levels of credit risk of instruments and issuers and 

liquidity and price volatility of instruments).  Moreover, a 

CCP must ensure that no more than 10% of its collateral 

(25% if more than 50% is in the form of bank guarantees) is 

guaranteed by a single credit institution or entities of the 

same group.  In calculating the limits, a CCP must include 

the total exposure of the CCP to an issuer (credit lines, 

deposits, savings accounts, money-market instruments, 

reverse repurchase facilities, etc.) and must aggregate and 

treat as a single risk its exposures to all instruments issued 

by the issuer or by a group entity, explicitly guaranteed by 
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the issuer or a group entity, as well as instruments issued by 

undertakings whose exclusive purpose is to own means of 

production that are essential for the issuer’s business.  A 

CCP must review its concentration limit policies at least 

annually and whenever a material change occurs that affects 

the risk exposure of the CCP.  A CCP must inform the 

Competent Authority and the Clearing Members of the 

applicable concentration limits.  It must inform the 

Competent Authority immediately if it breaches such limits 

and must rectify the breach as soon as possible.307 

 

Investment policy 

A CCP’s investments must be capable of being liquidated rapidly 

with minimal adverse price effect.  Capital not invested in 

accordance with these rules must not be taken into account for 

purposes of capital requirement under EMIR, Art. 16 or the 

default waterfall under EMIR, Art. 45(4). 

A CCP may not invest its capital or the sums arising from the 

requirements laid down in Article 41, 42, 43 or 44 (margin, 

default fund, dedicated own resources, liquidity risk manage-

ment) in its own securities or those of its parent undertaking or 

its subsidiaries. 314 

• Highly liquid financial instruments. A CCP must only 

invest its financial resources in cash or highly liquid finan-

cial instruments with minimal market and credit risk. Only 

debt instruments with low credit and market risk are eligible 

investments and only where they are issued or guaranteed by 

a government, central bank, multilateral development bank, 

the EFSF or the ESM; the debt instruments must be freely 

transferable, with price data published regularly and with a 

diverse group of buyers and sellers including in stressed 

conditions. The average time-to-maturity of the CCP’s port-

folio must not exceed two years and the currency of the debt 

Investment policy 

• Highly liquid financial instruments.   

Under the National Bank Ordinance:  

• CCPs are required to invest in liquid assets with low 

credit and market risk. 321    

• Highly secured arrangements for the deposit 

of financial instruments.   

Under the National Bank Ordinance:  

• CCP are required to identify, measure, manage and 

monitor investment and custody risk. 322   

CCPs are required to take measures to minimise cus-

tody risk, in particular by holding assets with super-

vised and creditworthy entities. 323 

The assets posted to a CCP by clearing members are 

required to be segregated from the assets of the CCP 

or those of other members. 324 

If a CCP places its own assets or assets posted to it by 

clearing members in the custody of a third party, the 

CCP is required to minimise the associated risks. In 

Investment policy  

The Swiss regime for CCPs includes 

investment policy requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. 

The Swiss regime does not specify the types 

of financial instrument that are deemed 

highly liquid or a criteria-based approach to 

determine whether assets are highly liquid. 

However, the Explanatory Report on the 

revised NBO references the EMIR RTS for 

interpretation purposes which indirectly 

incorporates this EMIR requirement. 

The Swiss regime does not specifically 

prohibit a CCP from investing its capital in 

its own securities.  However a Swiss CCP is 

restricted to investing in only those 

financial instruments with low credit and 

market risk which are the underlying 

minimum criteria under EMIR.  

The Swiss regime does not specifically 
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instruments must be one in which the CCP clears transac-

tions or is able to risk manage. Derivative contracts can only 

be invested in by a CCP as part of the CCP’s default man-

agement procedure.315   

• Highly secured arrangements for the deposit of 

financial instruments. Financial instruments posted 

with a CCP as margin or default fund contributions must be 

deposited with operators of securities settlement systems 

that ensure the full protection of such financial instruments.  

If unavailable, other highly secure arrangements at a central 

bank or an authorised financial institution may be used 

(subject to the institution having low credit risk and, in the 

case of third-country institutions, robust accounting practic-

es, internal controls and segregation provisions).316 

• Highly secured arrangements for maintaining 

cash. Cash may only be deposited by a CCP through the use 

of central banks’ standing deposit facilities or through highly 

secure arrangements with authorised financial institutions 

(subject to the institution having low credit risk and, in the 

case of third-country institutions, robust accounting practic-

es, internal controls and segregation provisions). Where se-

cure arrangements with authorised financial institutions are 

used then the deposit must be in a currency in which the 

CCP clears transactions or is able to risk manage and at least 

95% of the cash must be collateralised with highly liquid fi-

nancial instruments meeting most of the requirements un-

der Article 45317. 

Where a CCP deposits assets with a third party, it must ensure 

that the assets belonging to the Clearing Members are 

identifiable separately from the assets belonging to the CCP and 

from assets belonging to that third party by means of differently 

titled accounts on the books of the third party or any other 

equivalent measures that achieve the same level of protection. A 

CCP must have prompt access to the financial instruments when 

particular, the CCP must place the assets with cre-

ditworthy and – if possible – supervised financial in-

stitutions, and take measures to ensure that the CCP 

can access the collateral and assets immediately. 325 

• Highly secured arrangements for maintain-

ing cash.  

Under the National Bank Ordinance:  

• CCPs are required to identify, measure, manage and 

monitor their investment and custody risk. 326    

CCPs are required to take measures to minimise cus-

tody risk, in particular by holding assets with credit-

worthy and – if possible – supervised  entities. 327 

If a CCP places its own assets or assets posted to it by 

clearing members in the custody of a third party, the 

CCP is required to minimise the associated risks. In 

particular, the CCP must place the assets with cre-

ditworthy and – if possible – supervised financial in-

stitutions, and take measures to ensure that the CCP 

can access the collateral and assets immediately. 328 

 

The assets posted to a CCP by clearing members are 

required to be segregated from the assets of the CCP 

or those of other members. 329 

• Concentration limits.  

Under the National Bank Ordinance:  

• CCPs are required to identify, measure, manage and 

monitor investment and custody risk. 330   

CCPs are required to avoid collateral concentration 

and to apply haircuts considering extreme but plau-

require CCPs to deposit financial 

instruments posted at the CCP as margin or 

default fund contributions with operators of 

securities settlement systems that ensure 

the full protection of such financial 

instruments.  However, if a CCP places its 

own assets or assets posted to it by clearing 

members in the custody of a third party, the 

CCP is required to minimise the associated 

risks. In particular, the CCP must place the 

assets with creditworthy and – if possible – 

supervised financial institutions, and take 

measures to ensure that the CCP can access 

the collateral and assets immediately which 

are the underlying minimum criteria to be 

met under EMIR where a CCP is not able to 

deposit assets with the operator of a 

securities settlement system. The Swiss 

regime does not specifically require CCPs to 

deposit cash posted at the CCP as margin or 

default fund contributions with a central 

bank or through highly secure 

arrangements.  However, if a CCP places its 

own assets or assets posted to it by clearing 

members in the custody of a third party, the 

CCP is required to minimise the associated 

risks. In particular, the CCP must place the 

assets with creditworthy and – if possible – 

supervised financial institutions, and take 

measures to ensure that the CCP can access 

the collateral and assets immediately which 

are the underlying minimum criteria to be 

met under EMIR where a CCP is not able to 

deposit assets with the operator of a 

securities settlement system. 
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required.318 

• Concentration limits. A CCP must take into account its 

overall credit risk exposures to individual obligors in making 

its investment decisions and must ensure that its overall risk 

exposure to any individual obligor remains within acceptable 

concentration limits.319  A CCP must establish and imple-

ment policies and procedures to ensure that the financial in-

struments in which its resources are invested remain suffi-

ciently diversified.  To this effect, a CCP must determine 

concentration limits at the levels of individual financial in-

struments, types of financial instruments, individual issuers, 

types of issuers, and counterparties with which financial in-

struments and cash have been deposited on a highly secured 

basis, taking into account relevant factors such as geographic 

distribution, interdependencies and multiple relationships 

that a CCP may have with a CCP, level of credit risk and ex-

posures to the issuer through products cleared by the CCP.  

In calculating the limits for exposure to an issuer or custodi-

an, a CCP must aggregate and treat as a single risk its expo-

sures to all instruments issued by, or explicitly guaranteed 

by the issuer and all financial resources deposited with the 

custodian.  A CCP must review its concentration limit poli-

cies at least annually and whenever a material change occurs 

that affects the risk exposure of the CCP. A CCP must inform 

the Competent Authority and the Clearing Members of the 

applicable concentration limits. It must inform the Compe-

tent Authority immediately if it breaches such limits and 

must rectify the breach as soon as possible.320 

 

sible market conditions. 331 

CCPs are required to avoid risk concentrations. 332 

CCPs in Switzerland are not explicitly 

required to deposit cash with central banks 

or to collateralise 95% of the cash 

maintained with commercial banks. 

However, if a CCP places its own assets or 

assets posted to it by clearing members in 

the custody of a third party, the CCP is 

required to minimise the associated risks. 

In particular, the CCP must ensure that the 

CCP can access the collateral and assets 

immediately which are the underlying 

objectives to be met under EMIR where a 

CCP deposits cash other than with a central 

bank. It is therefore expected that in order 

to satisfy these requirements Swiss CCPs 

will need to collateralise a high proportion 

of their cash deposits with highly liquid 

financial instruments with minimum 

market and credit risks.   

No restriction comparable to the one in the 

EU regime has been found with respect to 

the investment in derivatives.  However a 

Swiss CCP is restricted to investing in only 

those financial instruments with low credit 

and market risk which are the underlying 

minimum criteria under EMIR. 

On balance, these differences do not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 
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Default procedures 

A CCP must have detailed procedures in place to be followed 

where a Clearing Member does not comply with the participation 

requirements of the CCP within the time limit and in accordance 

with the procedures established by the CCP.  The CCP must set 

out in detail the procedures to be followed in the event the 

default of a Clearing Member is not declared by the CCP.  Those 

procedures must be reviewed annually.333 

A CCP must take prompt action to contain losses and liquidity 

pressures arising from defaults, and must ensure that the closing 

out of any Clearing Member’s positions does not disrupt its 

operations or expose non-defaulting Clearing Members to losses 

that they cannot anticipate or control.334   

Where a CCP considers that a Clearing Member will not be able 

to meet its future obligations, it must promptly inform the 

competent authority before the default procedure is declared or 

triggered.  The competent authority must promptly 

communicate that information to ESMA, to the relevant 

members of the ESCB and to the authority responsible for the 

supervision of the defaulting Clearing Member.335 

A CCP must verify that its default procedures are enforceable, 

and take all reasonable steps to ensure that it has the legal power 

to liquidate the proprietary positions of the Defaulting Clearing 

Member and to transfer or liquidate the positions of the Clients 

of the Defaulting Clearing Member.336   

Where a CCP keeps records and accounts for a Clearing Member 

on an: 

• omnibus client segregation basis, the CCP must con-

tractually commit itself to trigger the procedures for the 

transfer of the assets and positions held by the Defaulting 

Clearing Member for its clients to another Clearing Member 

designated by all those Clients, on their request and without 

the need for the Defaulting Clearing Member’s consent; that 

Default procedures 

Under the National Bank Ordinance:  

• CCPs are required to have adequate rules and procedures 

to manage a clearing member default and to minimise 

credit and liquidity risk for the CCP (and its clearing 

members). 340   

• CCPs are required to have effective and enforceable rules 

which are evaluated regularly, including the netting, liq-

uidation and portability arrangements. 341   

• CCPs are required to have rules and procedures which 

specify in particular: (i) the order in which available 

funds are to be used, (ii) how losses for which available 

funds are not sufficient are allocated, (iii) how to address 

liquidity shortfalls, and (iv) how to replenish funds after 

managing the default. 342   

• CCPs are required to test their rules and procedures at 

least annually . 343   

• CCPs are required to have rules and procedures to sup-

port the transfer of collateral and positions to another cli-

ent. 344   

• A CCP must inform the SNB and FINMA and other 

responsible supervisory authorities immediately of any 

suspension or exclusion of a clearing member. 345 

 

Default procedures 

The Swiss regime for CCPs includes default 

procedure requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those in EMIR. 

A Swiss CCP is not expressly required to 

inform the Swiss authorities when it 

considers that a clearing member will not 

be able to meet its future obligations; 

however a CCP is required to inform the 

Swiss authorities immediately of any 

suspension or exclusion of a clearing 

member.  

On balance, this difference does not 

undermine the consistency of the objectives 

of the Swiss and EMIR regimes. 

 



 

66 
 

other Clearing Member may be obliged to accept those as-

sets and positions only where it has contractually commit-

ted itself towards the Clients to do so.  It for any reason 

such transfer does not take place within the timeframe spec-

ified in the CCP’s operating rules, the CCP may take all 

steps permitted by its rules to actively manage its risks in 

relation to those positions, including liquidating the assets 

and positions held by the Defaulting Clearing Member for 

the relevant Clients.337 

• individual client segregation basis, the CCP must 

contractually commit itself to trigger the procedures for the 

transfer of the assets and positions held by the Defaulting 

Clearing Member for the account of the relevant Client to 

another Clearing Member designated by the Client, on its 

request and without the need for the Defaulting Clearing 

Member’s consent; that other Clearing Member may be 

obliged to accept those assets and positions only where it 

has contractually committed itself towards the Client to do 

so.  It for any reason such transfer does not take place with-

in the timeframe specified in the CCP’s operating rules, the 

CCP may take all steps permitted by its rules to actively 

manage its risks in relation to those positions, including 

liquidating the assets and positions held by the Defaulting 

Clearing Member for the Client. 338 

Clients’ collateral distinguished by a CCP in accordance with 

EMIR’s requirements for omnibus client segregation and 

individual client segregation must be used only to cover 

positions held for their account.  Any balance owed by the CCP 

after the completion of a Defaulting Clearing Member’s default 

management process must be returned to those Clients (if 

known to the CCP), or to the Clearing Member for the account of 

its Clients (if not).339 
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Review of models, stress testing and back testing 

• Model validation and testing programmes. A CCP 

must regularly review the models and parameters it has 

adopted to calculate margin requirements, default fund con-

tributions, collateral requirements and other risk control 

mechanisms.  Such models must be subject to frequent 

stress tests to assess resilience in extreme but plausible mar-

ket conditions and back tests to assess the reliability of the 

underlying methodology. Material revisions or adjustments 

to the CCP’s models and parameters, valuation models and 

validation policies should be subject to risk committee re-

view, independent validation and validation from the CCP’s 

Competent Authority and ESMA.  The adopted models and 

parameters, including any significant change thereto, must 

be subject to an opinion of the college pursuant to Article 19 

of EMIR. ESMA will ensure that information on the results 

of the stress tests is passed on to the ESAs to enable them to 

assess the exposure of financial undertakings to the default 

of CCPs. A CCP shall regularly assess the theoretical and 

empirical properties of its models. 346 

• Back testing. A CCP must have in place a programme in 

relation to back testing of margin coverage on a daily basis 

based on an ex-post comparison of observed outcomes with 

expected outcomes derived from margin models. Back test-

ing results must be periodically reported to the risk commit-

tee and made available to clearing member and clients. 347  

• Sensitivity testing and analysis. A CCP must have in 

place a programme in relation to sensitivity testing and 

analysis to assess the coverage of the margin model under 

various market conditions, including realized stressed mar-

ket conditions and hypothetical unrealized stressed market 

conditions, and to determine the sensitivity of the system to 

errors in the calibration of such parameters and assump-

tions.348 Sensitivity analysis must be performed on a number 

Review of models, stress testing and back testing 

• Model validation and testing programmes.  

Under the National Bank Ordinance:  

• CCPs are required to have regular independent validation 

of their risk management (by an internal or external audit 

function). The SNB may specify the scope and depth of 

such audits. 356  

• Back testing.  

Under the National Bank Ordinance:  

• CCPs are required to undertake daily back-testing of their 

margins. 357  

• Sensitivity testing and analysis.  

Under the National Bank Ordinance:  

• CCPs are required to undertake monthly sensitivity 

analysis of their margin calculation model (assumptions 

and parameters). 358  

• Stress testing.  

Under the National Bank Ordinance:  

• CCPs are required to undertake daily stress testing of 

their margins and default fund. 359  

• Review of models using test results.  

Under the National Bank Ordinance:  

• CCPs are required to undertake a monthly review of their 

scenarios, models, assumptions and the parameters of 

their stress tests. 360  

CCPs are required to undertake regular validation of the 

Review of models, stress testing and 

back testing 

The Swiss regime for CCPs includes review 

of models, stress testing and back testing 

requirements which are applicable, at a 

jurisdictional level, to CCPs in Switzerland, 

and which are broadly equivalent compa-

rable to those of EMIR. 

A Swiss CCP is not specifically required to 

submit material revisions or adjustments of 

its models and parameters to its risk 

committee, or to submit the results of back 

testing to its risk committee or clearing 

members. However, the Explanatory 

Report on the revised NBO references the 

EMIR RTS for interpretation purposes 

which indirectly incorporates this EMIR 

requirement. 

A Swiss CCP is not specifically required to 

perform reverse stress tests designed to 

identify under which market conditions the 

combination of its margin and other 

financial resources may provide insufficient 

coverage of credit exposures and for which 

its liquid financial resources may be 

insufficient, including by modelling 

extreme market conditions beyond what is 

considered plausible. However, CCPs are 

required to undertake at least annually a 

comprehensive review of their credit risk 

management model including the 

calculation methodology and the 

procedures for calling for and managing 

margins and default fund contributions and 
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of actual and representative clearing member portfolios. 

Back testing results must be periodically reported to the risk 

committee. 

• Stress testing – total and liquid financial re-

sources. A CCP must have in place a programme to stress 

test its total financial resources and liquid financial re-

sources to ensure that they are sufficient349.   

• Maintaining sufficient coverage. A CCP must have in 

place a programme to recognise changes in market condi-

tions and, if necessary, to adapt its margin requirements, in-

cluding the haircuts it imposes350.   

• Review of models using test results. A CCP must have 

in place a programme to review the coverage provided by its 

margin models and, if necessary, to recalibrate them351.   

• Reverse stress tests. A CCP must have in place a reverse 

stress testing programme designed to identify under which 

market conditions the combination of its margin, default 

fund and other financial resources may provide insufficient 

coverage of credit exposures and for which its liquid finan-

cial resources may be insufficient, including by modelling 

extreme market conditions beyond what is considered plau-

sible. The results of the stress testing programme should pe-

riodically be reported to the risk committee.352 

• Testing default procedures. A CCP must regularly test 

the key aspects of its default procedures, and take all reason-

able steps to ensure that Clearing Members (and, where rel-

evant, Clients, service providers and Interoperable CCPs) 

understand them and have appropriate procedures in place 

to respond to a default.353 

• Frequency. A CCP must conduct a comprehensive valida-

tion of its models and their methodologies, its liquidity risk 

management framework, valuation models, correlation per-

formance in relation to portfolio margining and testing pro-

haircuts on their collateral, catering for extreme but plau-

sible market conditions. 361  

CCPs are required to undertake at least annually a com-

prehensive review of their credit risk management model 

including the calculation methodology and the proce-

dures for calling for and managing margins and default 

fund contributions. 362  

If the tests and reviews listed above reveal shortcomings, 

the CCP is required to adapt its arrangements in order to 

fulfil the requirements. 363  

The results of risk model tests (incl. backtesting und 

stresstesting) are required to be submitted to the SNB. 364  

Further, a CCP must inform the SNB in good time about 

any significant planned changes with regard to (among 

others) its risk management, in particular its procedures 

and tools for managing credit and liquidity risks. 365 

• Reverse stress tests. No corresponding provisions. 

• Testing default procedures.  

Under the National Bank Ordinance:  

• CCPs are required to undertake regular (at least annual) 

testing of their default procedures. 366  

• Frequency. Frequency is specified for each requirement 

concerning the review of models, stress testing and back 

testing.  

• Information to be publicly disclosed.  

Under the National Bank Ordinance:  

• CCPs are required to publicly disclose their risk man-

agement models and the results of their stress tests pur-

suant to the CPSS-IOSCO Disclosure Framework 367. The 

reverse stress-testing can be requested by 

the SNB as part of the mandated review of 

the CCP’s scenarios, models, assumptions, 

parameters, and calculation methodology.  

A Swiss CCP is required to test its collateral 

haircut policies regularly, but is not 

specifically required to do so at least 

monthly. However, the Explanatory Report 

on the revised NBO references the EMIR 

RTS for interpretation purposes which 

indirectly incorporates this EMIR 

requirement. 
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grammes at least annually.  A CCP must analyse and monitor 

its model performance and financial resources coverage in 

the event of default and its liquidity risk management 

framework by back-testing margin coverage and conducting 

stress tests at least daily.  A CCP must conduct a detailed 

thorough analysis of testing results at least monthly (and 

more frequently if market conditions are stressed or ex-

pected to be stressed) to ensure that stress testing scenarios, 

models, underlying parameters  and assumptions are cor-

rect. A CCP must conduct sensitivity analysis at least month-

ly (and more frequently if markets are unusually volatile or 

less liquid). A CCP must test collateral haircut policies at 

least monthly. A CCP must conduct reverse stress tests and 

review its default procedures at least quarterly with simula-

tion exercises at least annually.354 

• Information to be publicly disclosed. A CCP must 

publicly disclose the general principles underlying its models 

and their methodologies, the nature of the tests performed, 

and a high level summary of the test results and any correc-

tive actions undertaken.  A CCP must also make available 

key aspects of its default procedures, including: (i) the cir-

cumstances in which action may be taken and by whom, (ii) 

the scope of actions which may be taken; (iii) mechanisms to 

address a CCP’s obligations to non-defaulting Clearing 

Members; and (iv) mechanisms to help address the Default-

ing Clearing Member’s obligations to its Clients.355 

CPSS-IOSCO Disclosure Framework incorporates public 

disclosure of the general principles underlying the CCP’s 

models and their methodologies, its margin-setting 

methodology, the nature of tests performed, a high level 

summary of the test results and any corrective actions 

undertaken or key aspects of its default procedures.  

 

Settlement  

• Cash settlement risk.  A CCP must, where practical and 

available, use central bank money to settle its transactions.  

Where central bank money is not used, steps must be taken 

to limit cash settlement risk.368   

• Securities settlement risk.  A CCP must clearly state its 

obligations with regard to deliveries of financial instru-

ments, including whether it has an obligation to make or re-

Settlement  

Under the Banking Act:  

• The order of a person who participates in a payment and 

securities settlement system and against such recovery 

and insolvency measures have been arranged, is legally 

binding and effective against third parties if:  

a) it was entered into the system prior to arrangement 

Settlement  

The Swiss regime for CCPs includes 

settlement requirements which are 

applicable, at a jurisdictional level, to CCPs 

in Switzerland, and which are broadly 

equivalent to those of EMIR. 
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ceive delivery of such instruments.  If so, it must (as far as 

possible) eliminate principal risk through the use of deliv-

ery-versus-payment mechanisms to the extent possible.369 

• Settlement finality rules also apply in accordance with the 

Settlement Finality Directive370.  

of measures and according to the rules of the system 

has become irrevocable; or  

b) it was executed on the business day defined accord-

ing to the rules of the system, in the course of which 

the measure was arranged, if the CCP can prove that 

it was not aware, and should not have been aware, of 

the arrangement of such measures.371   

• These provisions apply where:  

a) the system operator is supervised or monitored in 

Switzerland, or  

b) the participation contract is subject to Swiss law.372   

• The legal validity of netting agreements or understand-

ings concluded in advance, concerning the liquidation on 

the free market of collateral in the form of securities or 

other financial instruments traded on a representative 

market, shall remain unaffected by recovery and insol-

vency measures.373   

Under the FISA:  

• An instruction issued by a custodian which is a clearing 

member of a CCP shall be legally binding and effective 

against third parties even in the event of debt enforce-

ment proceedings against that custodian, provided that:  

a) the instruction was entered into the system before 

the commencement of such proceedings; or  

b) it was entered into the system after the commence-

ment of such proceedings and carried out on the day 

of commencement, if the CCP can prove that it was 

not aware, and should not have been aware, of the 

commencement of such proceedings.  374 

Under the National Bank Ordinance, CCPs are required to:  
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• Settle in central bank money if possible and practical, 

otherwise use of settlement arrangements with little or 

no credit and liquidity risk. Remaining risks must be sub-

ject to on-going monitoring. 375   

• Use Delivery-versus-Payment (or Payment-versus-

Payment) if settlement involves two reciprocal obliga-

tions.376   

• Determine the point in time when transactions are settled 

with finality in the CCPs rules and regulations.377  

• Rules to specify obligations with regard to physical deliv-

eries.378   
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