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Key to the references and terms used in this technical advice
ASIC: Australian Securities and Investments Commission
APRA: Australian Prudential Regulation Authority
Corporations Act: Australian Corporations Act 2001
EMIR: Regulation (EU) No. 648/2012 of the European Parliament and of the Council on OTC derivatives,
central counterparties and trade repositories.
ESAs: European Supervisory Authorities, i.e. ESMA, EBA and EIOPA
ESMA: European Securities and Markets Authority
FSS: Reserve Bank of Australia Financial Stability Standards for Central Counterparties
Minister: The relevant Australian Minister administering Part 7.3 of the Corporations Act relating to
Clearing and Settlement Facility Licensees
NCA: National Competent Authority from the European Union
RBA: Reserve Bank of Australia
Regulatory Guide: ASIC Regulatory Guide
RTS: Regulatory Technical Standards
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Section I
Executive summary
1.

The European Commission mandated ESMA on 11 October 2012 to provide it with technical advice on
the equivalence between the Australian regulatory regime and different aspects of the EU regulatory
regime under Regulation (EC) No. 648/2012 of the European Parliament and the Council on OTC derivatives, central counterparties (CCPs) and trade repositories (TRs)1. The mandate was subsequently
reviewed to postpone the deadline to provide the advice and to change its scope in relation to certain
jurisdictions.

2. These specific areas concern: 1) the recognition of third country CCPs; and 2) the identification of
potentially duplicative or conflicting requirements regarding the clearing obligation, reporting obligation, non-financial counterparties and risk-mitigation techniques for OTC derivative contracts not
cleared by a CCP. On 13 June 2013 the European Commission mandated ESMA to provide it with
technical advice on the equivalence between the Australian regulatory regime and a third aspect of the
EU regulatory regime under EMIR, namely the recognition of third country TRs.
3. This report sets out ESMA’s advice to the European Commission in respect of the equivalence between the Australian regulatory regime and the EU regulatory regime under
EMIR in respect of the recognition of third country CCPs. Australia has recently finalised its regulatory regime for TRs and is still in the process of finalising its regulatory
regime for the clearing obligation, reporting obligation, non-financial counterparties
and risk mitigation techniques for uncleared trades. ESMA is therefore still in the process of preparing its technical advice under these limbs of the European Commission’s
mandate. That technical advice will be delivered at a later date.
4. The equivalence assessment conducted by ESMA follows an objective-based approach, where the
capability of the regime in the third country to meet the objectives of the EU Regulation is assessed
from a holistic perspective. The analysis of the differences and similarities has been conducted as factually as possible. The advice to the Commission has been based on that factual assessment but has
also taken into account the analysis of the consequences for the stability and protection of EU entities
and investors that an equivalence decision would have in those specific areas where the legally binding
requirements are not considered equivalent.
5.

1

The European Commission is expected to use ESMA’s technical advice to prepare possible implementing acts concerning the equivalence between the legal and supervisory framework of Australia under
EMIR. Where the European Commission adopts such an implementing act then ESMA may recognise
a CCP authorised in that third country. ESMA’s conclusions in respect of this technical advice should
not be seen to prejudge any final decision of the European Commission or of ESMA.

Hereafter the Regulation or EMIR.
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Introduction
1.

The European Commission mandated ESMA on 11 October 2012 to provide it with technical advice on
the equivalence between the Australian regulatory regime and two specific aspects of the EU regulatory regime under EMIR. On 27 February 2013, the Commission amended the original mandate to postpone the deadlines for the delivery of the technical advice by ESMA. For Australia the original deadline of 15 June 2013 was changed to 15 July 2013. On 13 June 2012, the European Commission further
amended the mandate to postpone the deadlines for the delivery of technical advice by ESMA and to
change its scope in respect of certain jurisdictions. For Australia the revised deadline of 15 July 2013
was changed to 1 October 2013 (see Annex I and II). The European Commission also extended the
scope of the mandate to request that ESMA provide it with technical advice on the equivalence between the Australian regulatory regime and the EU regulatory regime under EMIR regarding the
recognition of third country TRs.

2. The mandate on equivalence for Australia therefore covers three specific areas: 1) the recognition of
third country CCPs; 2) the recognition of third country TRs; and 3) the identification of potentially
duplicative or conflicting requirements regarding the clearing obligation, reporting obligation, nonfinancial counterparties and risk-mitigation techniques for OTC derivative contracts not cleared by a
CCP.
3. This report sets out ESMA’s advice to the European Commission in respect of the equivalence between the Australian regulatory regime and the EU regulatory regime under
EMIR in respect of the recognition of third country CCPs. Australia has recently finalised its regulatory regime for TRs and is still in the process of finalising its regulatory
regime for the clearing obligation, reporting obligation, non-financial counterparties
and risk mitigation techniques for uncleared trades. ESMA is therefore still in the process of preparing its technical advice under these limbs of the European Commission’s
mandate. That technical advice will be delivered at a later date.
4. ESMA has liaised with its counterparts in Australia (APRA, ASIC and the RBA) in the preparation of
this report and has exchanged materials and views on the key areas of the analysis. However, the views
expressed in this report are those of ESMA and ESMA alone is responsible for the accuracy of this advice. ESMA has decided not to launch a public consultation on this advice. The advice is not about a
policy option or a legislative measure that could be subject to improvement or reconsideration due to
market participants’ views or comments. It is a factual comparison of the respective rules of a third
country jurisdiction with the EU regime and an advice on how to incorporate these differences in a
possible equivalence decision. ESMA is aware of the effects that an equivalence decision by the Commission could have on market participants, but considers that the key element of this advice is of a factual nature, not a policy one.
Purpose and use of the European Commission’s equivalence decision
5. According to Article 25(6) of EMIR and 75(1) of EMIR, the European Commission may adopt an
implementing act determining that the legal and supervisory arrangements of a third country ensure
that CCPs and TRs, which are established or authorised in a specific third country, comply with legally
binding requirements which are equivalent to the requirements laid down in EMIR. Furthermore, according to Article 13(2) of the legislative act, the Commission may also adopt implementing acts declaring that the legal, supervisory and enforcement arrangements of a third country are equivalent to
the clearing and reporting requirements laid down in EMIR (Articles 4, 9, 10 and 11) to avoid duplicative or conflicting rules.
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CCPs
6. ESMA may recognise a CCP authorised in a third country under certain conditions. According to
Article 25(2)(a) of EMIR, one of those conditions is that the Commission has adopted an implementing act in accordance with Article 25(6) of EMIR determining that the legal and supervisory regime in
the country in which the CCP is authorised ensures that CCPs authorised there comply with legally
binding requirements which are equivalent to those of Title IV of EMIR, that those CCPs are subject to
effective on-going supervision and enforcement in the third country, and that its legal framework provides for an effective equivalent system for the recognition of CCPs authorised under the legal regime
of that third country.
7.

The European Commission has requested ESMA’s technical advice in respect of Australia to prepare
possible implementing acts under Article 25(6) of EMIR. This report contains ESMA’s advice in
respect of Australia under Article 25(6) of EMIR.
Trade repositories

8. TRs authorised in a third country that intend to provide services and activities to entities established
in the EU for the purpose of the reporting obligation, must be recognised by ESMA. Such recognition
also requires an implementing act of the Commission under Article 75(1) of EMIR determining that
the legal and supervisory regime in the country in which the TR is authorised ensure that TRs authorised there comply with legally binding requirements which are equivalent to those of EMIR, that those
TRs are subject to effective on-going supervision and enforcement in the third country, and guarantees
of professional secrecy exist that are at least equivalent to those of EMIR.
9. The European Commission has requested ESMA’s technical advice in respect of Australia to prepare
possible implementing acts under Article 75(1) of EMIR. Australia finalised its regulatory regime for
TRs on 11 July 2013 and ESMA is still in the process of preparing its technical advice under this limb
of the European Commission’s mandate. This report does not contain ESMA’s advice in respect of Australia under Article 75(1) of EMIR. That technical advice will be delivered at
a later date.
Potential duplicative or conflicting requirements on market participants
10. In accordance with Article 13(1) of EMIR, the Commission, assisted by ESMA, must monitor, prepare
reports and recommend possible action to the European Parliament and the Council on the international application of the clearing and reporting obligations, the treatment of non-financial undertakings and the risk mitigation techniques for OTC trades that are not cleared by a CCP, in particular with
regard to potential duplicative or conflicting requirements on market participants.
11. The Commission may adopt implementing acts declaring that the legal, supervisory and enforcement
arrangements of a third country are equivalent to the respective requirements in EMIR, ensure an
equivalent protection of professional secrecy, and are being applied in an equitable and non-distortive
manner so as to ensure effective supervision and enforcement in that third country. An implementing
act adopted by the Commission declaring that the abovementioned conditions have been fulfilled for a
third country shall imply, according to Article 13(3), that if at least one of the counterparties entering
into an OTC derivatives transaction is established in that third country and the contract is subject to
EMIR, the counterparties will be deemed to have fulfilled the requirements of EMIR by disapplying
EMIR provisions and applying the provisions of the equivalent third country regime.
12. The European Commission has requested ESMA’s technical advice in respect of Australia to prepare
possible implementing acts under Articles 13(1) and 13(3) of EMIR. Australia is still in the process of
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finalising its regulatory regime for the clearing obligation and risk mitigation techniques for uncleared
trades and ESMA is therefore still in the process of preparing its technical advice under this limb of the
European Commission’s mandate. This report does not contain ESMA’s advice in respect of
Australia under Articles 13(1) or 13(3) of EMIR. That technical advice will be delivered
at a later date.
Determination of equivalence is one of a number of criteria that have to be met
13. The adoption of an implementing act by the European Commission is required to enable a third country CCP or TR to apply to ESMA for recognition. However ESMA reiterates that this technical advice
should not be seen to prejudge the European Commission’s final decision on equivalence. Furthermore, a determination of equivalence by the European Commission is just one of a number of criteria
that have to be met in order for ESMA to recognise a third country CCP or TR so that they may operate
in the EU for regulatory purposes. Positive technical advice or a positive equivalence determination by
the European Commission should not be understood as meaning that a third country CCP or TR will
automatically be granted recognition by ESMA. Only if all the other conditions set out in Articles 25
and 77 of EMIR are met, can a third country CCP be granted recognition2.

ESMA’s Approach to assessing equivalence
14. Concerning the assessment approach taken in preparing this technical advice, ESMA has followed an
objective-based approach, where the capability of the regime in the third country to meet the objectives of the EU Regulation is assessed from a holistic perspective. Annex III contains a line-by-line
analysis of the differences and similarities between the requirements of the third country and those
provided for in EMIR. The advice to the Commission which is set out in this section of the report has
been based on that line-by-line factual assessment but takes an objective-based approach to determining whether there is equivalence between the requirements of the third country and those provided for
in EMIR. In particular, the final column of the table at Annex III includes conclusions which have
been drawn, on a holistic basis, for each topic. These have been drawn by taking into account the fundamental objectives that an equivalence assessment under EMIR should look at (i.e. the promotion of
financial stability, the protection of EU entities and investors and the prevention of regulatory arbitrage in respect of CCPs).

15. In providing its technical advice ESMA has taken account of the following:
-

The requirements of the ESMA Regulation.

-

The principle of proportionality: that the technical advice should not go beyond what is necessary
to achieve the objective of the implementing acts set out in the legislative act.

-

The objectives of coherence with the regulatory framework of the Union.

-

That ESMA is not confined to elements that should be addressed by the implementing acts but
may also indicate guidelines and recommendations that it believes should accompany the delegated acts to better ensure their effectiveness.

2 One of these requirements is that ESMA has established cooperation arrangements with the relevant competent authorities of the

third country. ESMA is currently in discussions with the jurisdictions subject to this technical advice regarding such cooperation
arrangements.
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-

The need for horizontal questions to be dealt with in a similar way to ensure coherence between
different areas of EMIR.

-

The desirability that ESMA’s technical advice cover the subject matters described by the delegated
powers included in the relevant provisions of the legislative act and its corresponding recitals as
well as in the relevant Commission's request for technical advice.

-

That ESMA should address to the Commission any question it might have concerning the clarification on the text of the legislative act.
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Section II. Technical advice on Australia
Part I – Effective on-going supervision and enforcement
16. The Australian financial supervisory regime is robust with a track record of effective supervision of
financial markets including during the recent financial crisis.
17. Australia has a model of financial regulation and supervision with separate agencies in charge of
prudential regulation and conduct of business. Prudential oversight of deposit-takers, insurers and
large superannuation funds rests with APRA while ASIC is responsible for market conduct and consumer protection. The RBA has responsibility for overseeing financial system stability and payments
and clearing and settlement systems. ASIC and the RBA have a role in the supervision of CCPs. The
Australian Treasury is also involved in financial regulation by providing policy advice to the government.
18. CCPs operating in Australia are required to be licensed under the Corporations Act 2001. This legislation specifies that to grant a licence for clearing or settlement, the Australian Government must be satisfied, among other things, that the CCP has adequate operating rules and procedures to ensure that
systemic risk is reduced, and that the CCP operates in a fair and effective manner. In making this assessment, the Australian Government considers advice from ASIC and the RBA.
19. CCPs operating in Australia are subject to on-going oversight by ASIC and the RBA. ASIC is responsible for ensuring that CCPs meet their obligations under Part 7.3 of the Corporations Act, including that
operations are carried out in a fair and effective way, and that other conditions on a CCP’s license are
being satisfied. The RBA is responsible for ensuring that CCPs conduct their affairs in a way that is
consistent with financial system stability. The Corporations Act specifies that CCPs must comply with
the FSS, which are determined by the RBA, and do all other things necessary to reduce systemic risk.
The RBA publishes formal assessments of all CCPs, which include specific evaluations against the FSS.
20. Two domestic Australian CCPs are subject to the FSS – ASX Clear Pty Limited (ASX Clear) and ASX
Clear (Futures) Pty Limited (ASX Clear (Futures)). Both of these entities are part of a single corporate
group, Australian Securities Exchange (ASX) Limited.
ASIC
21. ASIC supervises CCPs by:
•

•

•
•

advising the Minister about applications for a CCP licence, applications for a CCP licence exemption, and relevant changes to operating rules1; and other matters for which the Minister has a discretion. For example ASIC may advise the Minister of a CCP’s breach of their obligations;
assessing and reporting to the Minister on CCP licensees’ compliance with their obligations, other
than the obligations relating to financial stability standards compliance and systemic risk reduction, which are assessed by the RBA;
enforcing CCP licensees’ compliance with their obligations under the Corporations Act; and
enforcing the prohibition on a person operating, or holding out that the person operates, a CCP in
Australia if the person does not hold a licence or an exemption.

22. Under the Corporations Act, CCPs are required to provide ASIC with an annual report on the extent to
which the CCP has complied with its obligations as a CCP licensee. The annual report is required to
include:
•
•

a description of the activities the CCP has undertaken in the financial year;
the resources (including financial, technological and human resources) that the CCP had available,
and used, in order to ensure that it has complied with its obligations; and
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•

an analysis of the extent to which the CCP considers that the activities undertaken, and resources
used, have resulted in full compliance with all its obligations.

23. ASIC also publishes annual assessment reports; these cover among other things, the fair and effective
provision of services by the licensed CCPs and whether the CCP’s licence obligations are met.2 ASIC
works closely with the RBA in performing its functions to supervise CCPs.
RBA
24. The RBA in its oversight role will seek sufficient information at the time a CCP submits its licence
application to be able to assess whether the CCP would comply with the FSSs. Thereafter the RBA
continually monitors the CCP’s compliance with the FSS and publishes formal assessments on a periodic basis. CCPs are required to provide the RBA with timely information on any material developments relevant to the services provided under its licence and its compliance with the FSSs. As far as
practicable, the CCP is expected to notify the RBA of developments sufficiently in advance of their implementation – or as soon as practicable after the relevant change has occurred – to allow the RBA to
seek further information and/or discuss the impact of the changes. Material developments include,
but are not be limited to, the introduction of or changes to:
•
•
•
•
•
•
•
•
•
•
•

new products;
key personnel;
governance arrangements;
ownership or control of the licensee or any holding company (direct or ultimate) of the licensee;
the size and composition of risk resources;
risk management policies;
stress-testing methodology;
margining methodology;
operational processes and arrangements (including payment arrangements and co-sourcing and
outsourcing arrangements);
participation criteria; and
Australian-based clearing participation.

25. The FSSs provide for the regular provision of information and data. Precise requirements, and the
form and frequency of data provision, are agreed between the CCP and the RBA. At a high level, these
include:
•
•
•

quarterly risk management reports, including detailed information on margining and stress testing, to support assessment of the adequacy of financial resources;
periodic activity, risk and operational data, with coverage, form and frequency to be agreed with
the RBA; and
financial and internal audit reports, and any external independent reviews of operational, risk
management and control functions.

26. The RBA also gathers information on domestic Australian CCPs through an ongoing dialogue with the
CCP, including through scheduled periodic meetings and ad hoc targeted meetings on specific topics.
These scheduled meetings include:
•

Semiannual high-level review meetings to discuss strategy and relevant market developments, involving the Chief Executive Officer and other relevant board members;
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•

•
•

Quarterly executive-level meetings to discuss developments relevant to compliance with the FSSs,
involving the Chief Risk Officer, Chief Compliance Officer, General Counsel and other members of
the CCP’s management team;
Quarterly risk management meetings, involving managers responsible for clearing risk policy and
the implementation of risk management arrangements; and
Quarterly operations meetings, involving the Chief Operations Officer and other members of the
management team responsible for implementation of operational strategy, management of operational risk and business continuity planning.

27. The formal annual assessment of compliance with the FSSs is guided by the Committee on Payment
and Settlement Systems (CPSS) and the Technical Committee of the International Organization of Securities Commissions (IOSCO), Assessment Methodology for the Principles for FMIs and the Responsibilities of Authorities, which provides a framework for assessing and monitoring observance of the
Principles for Financial Market Infrastructures and the responsibilities of authorities. Within the parameters of the Assessment Methodology, the RBA’s formal assessment of a CCP’s compliance against
all of the FSSs comprises:
•
•

•

A discussion of material changes, and their implications for compliance with the FSSs, over the assessment period;
A more comprehensive and granular assessment against a subset of the FSSs (annual ‘special topics’). These special topics are selected according to:
o material developments over the preceding period
o a risk-based assessment of potential implications for financial stability
o length of time since the last detailed assessment; and.
An updated detailed assessment against each FSS.

28. ESMA assessment
29. The supervisory and enforcement regime for CCPs in Europe envisages the establishment of colleges
for CCPs. This provision introduces a certain degree of harmonisation of the practices to be followed,
e.g. need for a NCA to present a risk assessment to the college and the functioning of colleges will necessarily harmonise the supervisory practices among European NCAs.
30. EMIR introduces minimum standards of supervision and enforcement among NCAs, e.g. that CCPs
should be subject to on-site inspections and that NCAs have the necessary powers to take effective,
proportionate and dissuasive measures against CCPs, but EMIR leaves to the Member States the duty
to define those measures at national level.
31. On the basis of ESMA’s experience in assessing common supervisory practices among European
authorities, ESMA can conclude that these are not dissimilar to the ones applicable in Australia.
32. Against this background ESMA advises the Commission to consider that CCPs are subject to effective supervision and enforcement in Australia.
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Part II – Effective equivalent system for the recognition of CCPs authorised under
the legal regime of a third country
33. An equivalent system exists in Australia for the recognition of CCPs authorised under the legal regime
of a third country. The system involves the third country CCP applying for an ‘overseas CS facility license’ enabling them to provide the same services in Australia as they are authorised to provide in the
third country.3
34. Similar to the EMIR regime, the Australian regime for third country CCPs places reliance on the
supervisory framework of the jurisdiction in which the CCP is authorised. In particular, ASIC places
reliance on the supervisory framework of the jurisdiction in which the CCP is authorised in respect of
the sign-off of the CCP’s operating rules. ASIC may also conduct assessments of how well a CCP is
complying with its obligations under Part 7.3 of the Corporations Act, taking into account any information and reports that it thinks appropriate, including information and reports from an overseas
regulatory authority. It is also a prerequisite to the granting of an overseas CS facility license that the
jurisdiction in which the CCP is authorised has a regulatory regime which is sufficiently equivalent to
the Australian regulatory regime for comparable domestic CCPs.
35. In undertaking its assessment of the sufficient equivalence of the home regulatory regime in order to
advise the Minister, ASIC will consider a regulatory regime to be sufficiently equivalent if it:4
•

is clear, transparent and certain;

•

is consistent with the IOSCO Objectives and Principles of Securities Regulation, and achieves the
high-level outcomes set out in international recommendations and/or standards relating to CCPs
or, if relevant, securities settlement systems published by CPSS and IOSCO from time to time;

•

is comparably enforced in the home jurisdiction; and

•

achieves the systemic risk protection and fair and effective services outcomes that are achieved by
the Australian regulatory regime for comparable domestic CCPs.

36. ‘Sufficient equivalence’ is not defined in the Corporations Act. In considering the sufficient equivalence of an overseas regulatory regime for the purpose of advising the Minister whether to grant a
third country CCP an overseas CS facility license, the RBA will take the following into account:
•

The clarity and coverage of stability-related principles applied by the overseas regulator relative to
the stability-related principles applied by the RBA;

•

The nature and intensity of the overseas regulator’s oversight process, including direct comparison
with the regime applied by the RBA; and

•

Observed outcomes relative to those in Australia, as reflected in an initial assessment of CCPs operating under the relevant overseas regime.

37. These tests involve similar considerations to those taken into account in assessing equivalence under
EMIR.
38. On an ongoing basis, the RBA has articulated a separate approach to assessing the degree of reliance
the RBA should place on an overseas regulator5. In relation to third country CCPs, this guidance notes
that “notwithstanding that an overseas regime may be sufficiently equivalent to that in Australia, there
may be some differences in the detailed application of principles or standards. The Reserve Bank
therefore will only place reliance on a sufficiently equivalent overseas regulator in respect of those
[Standards] for which a ‘materially equivalent’ standard is explicitly applied in the overseas regulatory
regime”. The evidence base used to determine the degree of overlap in ‘clarity and coverage’ between
an overseas regime and that in Australia is similar to that used to determine the material equivalence
of individual standards (such as the CPSS-IOSCO PFMIs).”
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39. EMIR does not mandate an ongoing assessment of the equivalence of the supervisory framework of
the jurisdiction in which the CCP is authorised. While this assessment represents a departure from
the third country CCP regime prescribed in EMIR it is not considered to detract from the equivalence
of Australia’s system for the recognition of third country CCPs.
40. Similar to the EMIR regime, the Australian regime for third country CCPs also requires the establishment of cooperative arrangements between the Australian authorities and the authorities in the jurisdiction in which the CCP is authorised.
41. The Australian regime does involve the imposition of certain reporting requirements on third country
CCPs namely:
(1) A requirement that the CCP provides ASIC with advance notice if:6
-

the CCP ceases to be authorised to operate a clearing and settlement facility in the
third country in which the CCP’s principal place of business is located; or

-

there is a significant change to the regulatory regime applying in relation to the CCP
in the third country in which the CCP’s principal place of business is located.

(2) A requirement that the CCP provides ASIC with an annual report outlining the activities undertaken by the CCP, how the CCP has complied with any conditions on its overseas CS licence, the adequacy and effectiveness of the CCP’s rules and procedures, supervisory arrangements and arrangements for handling conflicts of interest. 7
(3) A requirement that the CCP provides the RBA with advance notice if: 8
-

the CCP becomes aware that it has failed to comply with standards determined under section 827D of the Corporations Act, or is likely to fail to comply with such
standards; or

-

the CCP becomes aware that it may no longer be able to meet, or has breached, its
obligation under subparagraph 821A(aa)(ii) of the Corporations Act.

(4) A requirement that the CCP informs the RBA in a timely manner of any events or changes to
its operations or circumstances that may materially impact its management of risks or ability
to continue operations and regularly provide information to the RBA regarding its financial
position and risk controls on a timely basis. 9
42. These requirements represent a departure from the third country CCP regime prescribed in EMIR,
insofar as EMIR does not place such requirements on the CCP directly, but envisages the provision of
such information under the information sharing arrangement between ESMA and the authorities responsible for supervision of the CCP. However, the impact of these reporting requirements is unlikely
to be a significant burden.
43. One CCP authorised in the EU (LCH.Clearnet Limited) currently holds an overseas CS facility license
enabling it to clear for the market operated by Financial and Energy Exchange Global Pty Ltd, an Australian Market Licencee operating a derivatives market in Australia, and to clear over-the-counter interest rate derivatives through the SwapClear facility.
44. On 11 February 2013 the Minister announced that, on the basis of the advice of the Australian Council
of Financial Regulators10, the Australian Government considers that competition in the clearing and
settlement of ASX-listed equities is not appropriate. Pursuant to this decision, consideration of any
application to operate a CCP to clear cash equities listed on the ASX market will be deferred for two
years.11. The Minister did however indicate that the Australian Government supports competition in
the clearing of OTC derivatives and the deferral of competition for two years would not apply in relation to clearing and settlement services supporting either exchange-traded or OTC derivative markets
or debt markets.
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45. Against this background ESMA advises the Commission to consider the legal framework
of Australia as providing for an effective equivalent system for the recognition of CCPs
authorised under third-country legal regimes in respect of CCPs providing clearing services to the Australian derivative markets (including both exchange-traded and OTC derivative markets), the Australian debt markets, and the Australian cash-equity markets
except for the ASX listed equities market.

Part III – Legally binding requirements which are equivalent to those of Title IV of
EMIR
46. ESMA has undertaken a comparative analysis of the legally binding requirements which are applicable, at a jurisdictional level, to CCPs in Australia and the corresponding legally binding requirements
for CCPs under EMIR. The substantive analysis is set out in Annex III.
47. As highlighted under the detailed analysis included in Annex III, all of the provisions in Title IV of
EMIR for CCPs are replicated with corresponding legally-binding requirements which are applicable,
at a jurisdictional level, to CCPs in Australia.
48. The Reserve Bank of Australia has recently introduced a substantial revision of its standards for CCPs
(its Financial Stability Standards or FSS) following the publication of the CPSS-IOSCO Principles for
Financial Market Infrastructure.12
49. In some cases the revised regulatory framework for CCPs in Australia is less prescriptive than that
under EMIR. However, the RBA has recently issued an interpretation of its FSS requirements which
clarifies certain requirements in respect of domestically licensed derivatives CCPs that require recognition in the EU13. The areas in which the RBA has done so include all of the areas in which the Australian regulatory framework for CCPs would not otherwise be deemed to include legally-binding requirements broadly equivalent to those contained in EMIR.
50. The RBA’s position regarding the interpretation and application of its FSS requirements has been
communicated to the single Australian CCP which currently requires recognition in the EU, but would
equally apply to other Australian CCPs in similar circumstances.14 The RBA will assess compliance
with the FSS in accordance with its position regarding the interpretation and application of its FSS requirements. The RBA may take appropriate action to the extent that a domestically licensed derivative
CCP was found not to be in observance.
51. For example, under the FSS an Australian CCP is not required to maintain financial resources sufficient to cover the default of the two clearing members to which it has the largest exposure under extreme but plausible market conditions, unless the CCP is involved in activities with a more complex
risk profile or is systemically important in multiple jurisdictions. EMIR, however, requires that, for all
CCPs, the combination of a CCP’s default fund and other pre-funded financial resources of the CCP
must be sufficient to cover the default of the two clearing members to which the CCP has the largest
exposure under extreme but plausible market conditions. The RBA has, however, outlined its interpretation and application of its FSS requirements which clarifies how a judgement would be formed on
whether a CCP is systemically important in multiple jurisdictions, noting that the views of the relevant
overseas regulator would be taken into account. The RBA has further clarified that a systemically important domestically licensed derivative CCP which also requires recognition in the EU and has material participation of clearing participants established in the EU and cleared a range of derivatives
products with different characteristics (including levels of liquidity) would be considered by the RBA
to be systemically important in the EU and accordingly systemically important in multiple jurisdictions. The RBA would accordingly require such a CCP to maintain additional financial resources to
cover the default of its largest two clearing members and their affiliates.
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52. Taking into account the overall regulatory framework for CCPs in Australia and the
RBA’s position regarding the interpretation and application of its FSS requirements for
those Australian CCPs which require recognition in the EU, ESMA advises the Commission to consider that the legal and supervisory arrangements of Australia ensure that
CCPs authorised in Australia comply with legally binding requirements which are
equivalent to the requirements laid down in Title IV of EMIR .
53. It should be noted that ESMA’s detailed analysis has been restricted to reviewing primary and secondary legislation, rules and regulations promulgated under primary and secondary legislation and legally
binding documentation issued by ASIC and the RBA. This is in line with the mandate given to ESMA
by the European Commission.
Conclusions on CCPs
54. ESMA advices the Commission to consider that CCPs authorised in Australia are subject
to effective supervision and enforcement on an on-going basis and that the legal framework of Australia provides for an effective equivalent system for the recognition of CCPs
authorised under third-country legal regimes in respect of CCPs providing clearing services to the derivative markets (including both exchange-traded and OTC derivative
markets), the Australian debt markets and the Australian cash-equity markets except
for the ASX listed equities market.
55. ESMA also advises the Commission to consider that the legal and supervisory arrangements of Australia ensure that CCPs authorised in Australia comply with legally binding
requirements which are equivalent to the requirements laid down in Title IV of EMIR.
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ANNEX I – Original Mandate from the European Commission – 11 October 2012

FORMAL REQUEST TO ESMA FOR TECHNICAL ADVICE ON POSSIBLE IMPLEMENTING
ACTS CONCERNING REGULATION 648/2012 ON OTC DERIVATIVES, CENTRAL COUNTERPARTIES AND TRADE REPOSITORIES (EMIR)

With this formal mandate the Commission seeks ESMA's technical advice to prepare possible
implementing acts concerning the equivalence between the legal and supervisory frameworks of
certain third countries and Regulation No 648/2012 of 4 July 2012 on OTC derivatives, central
counterparties and trade repositories ('EMIR' or the "legislative act"). Any such implementing
acts that may be proposed by the Commission must be adopted in accordance with Article 291 of
the Treaty on the Functioning of the European Union (TFEU).
The Commission reserves the right to revise and/or supplement this formal mandate and revise
the timetable if the scope is amended. The technical advice received on the basis of this mandate
should not prejudge the Commission's final decision.
This mandate is based on Regulation No 1095/2010 of the European Parliament and the Council of
24 November 2010 establishing a European Securities and Markets Authority (the "ESMA Regulation")3 and Regulation (EU) No 182/2011 of the European Parliament and the Council of 16
February 2011 laying down the rules and general principles concerning mechanisms for control by
Member States of the Commission’s exercise of implementing powers4.
According to Articles 25(6) and 75(1) of the legislative act the Commission may adopt an implementing act determining that the legal and supervisory arrangements of a third country ensure
that CCP’s and trade repositories, which are respectively established or authorized in a specific
third country comply with legally binding requirements which are equivalent to the requirements
laid down in EMIR. Furthermore, according to Article 13(2) of the legislative act, the Commission
may also adopt implementing acts declaring that the legal, supervisory and enforcement arrangements of a third country are equivalent to the clearing and reporting requirements laid down in
EMIR (Articles 4,9,10 and 11) to avoid duplicative or conflicting rules.
***
The European Parliament and the Council shall be duly informed about this mandate.
In accordance with the established practice within the European Securities Committee,5 the Commission will continue, as appropriate, to consult experts appointed by the Member States in the
preparation of these possible implementing acts.
The powers of the Commission to adopt implementing acts are subject to Articles 13(2), 25(6) and
75(1) of the Legislative act. As soon as the Commission adopts an implementing act, the Commission will notify it simultaneously to the European Parliament and the Council.

OJ L 331, 15.12.2010, p. 84 - 119.
OJ L55/13, 28.2.2011, p. 13-18
5 Commission's Decision of 6.6.2001 establishing the European Securities Committee, OJ L191, 17.7.2001, p.45-46.
3

4
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1.

Context.

1.1

Scope.

CCPs
ESMA may recognise a CCP established in a third country under certain conditions. According to
Article 25 (2a) EMIR one of those conditions is that the Commission has adopted an implementing act in accordance with Article 25 (6) EMIR determining that the legal and supervisory regime
in the country in which the CCP is established ensure that CCPs established there comply with
legally binding requirements which are equivalent to those of Title IV of EMIR, that those CCPs
are subject to effective ongoing supervision and enforcement in the third country, and that its
legal framework provides for an effective equivalent system for the recognition of CCPs authorised under the legal regime of a third country.
Trade repositories
Trade repositories established in a third country that intend to provide services and activities
must be recognized by ESMA. Such recognition also requires an implementing act of the Commission under Article 75(1) of EMIR determining that the legal and supervisory regime in the
country in which the trade repository is established ensure that trade repositories authorised
there comply with legally binding requirements which are equivalent to those of EMIR, that
those trade repositories are subject to effective ongoing supervision and enforcement in the third
country, and guarantees of professional secrecy exist that are at least equivalent to those of
EMIR.
Potential duplicative or conflicting requirements on market participants
In accordance with Article 13(1) EMIR, the Commission, assisted by ESMA, must monitor, prepare reports and recommend possible action to the European Parliament and the Council on the
international application of the clearing and reporting obligations, the treatment of non-financial
undertakings and the risk mitigation techniques for OTC trades that are not cleared by a CCP, in
particular with regard to potential duplicative or conflicting requirements on market participants.
The Commission may adopt implementing acts declaring that the legal, supervisory and enforcement arrangements of a third country are equivalent to the respective requirements in
EMIR, ensure an equivalent protection of professional secrecy, and are being applied in an equitable and non-distortive manner so as to ensure effective supervision and enforcement in that
third country. An implementing act adopted by the Commission declaring that the abovementioned conditions have been fulfilled for a third country shall imply, according to Article
13(3), that if at least one of the counterparties entering into an OTC derivatives transaction is
established in that third country and the contract is subject to EMIR, the counterparties will be
deemed to have fulfilled the requirements of EMIR.

1.2

Principles that ESMA should take into account.

In providing its technical advice ESMA is invited to take account of the following principles:
-

It should respect the requirements of the ESMA Regulation, and, to the extent that ESMA
takes over the tasks of CESR in accordance with Art 8(1)(l) of the ESMA Regulation,
17

take account of the principles set out in the Lamfalussy Report6 and those mentioned in
the Stockholm Resolution of 23 March 20017.

2.

-

The principle of proportionality: the technical advice should not go beyond what is necessary to achieve the objective of the implementing acts set out in the legislative act.

-

While preparing its advice, ESMA should seek coherence within the regulatory framework of the Union.

-

In accordance with the ESMA Regulation, ESMA should not feel confined in its reflection to elements that it considers should be addressed by the implementing acts but, if it
finds it appropriate, it may indicate guidelines and recommendations that it believes
should accompany the delegated acts to better ensure their effectiveness.

-

ESMA will determine its own working methods depending on the content of the provisions being dealt with. Nevertheless, horizontal questions should be dealt with in such a
way as to ensure coherence between different standards of work being carried out by the
various expert groups.

-

ESMA should provide comprehensive technical analysis on the subject matters described
below covered by the delegated powers included in the relevant provision of the legislative act and its corresponding recitals as well as in the relevant Commission's request included in this mandate.

-

The technical advice given by ESMA to the Commission should not take the form of a legal text. However, ESMA should provide the Commission with an "articulated" text
which means a clear and structured text, accompanied by sufficient and detailed explanations for the advice given, and which is presented in an easily understandable language respecting current terminology in the Union.

-

ESMA should address to the Commission any question they might have concerning the
clarification on the text of the legislative act, which they should consider of relevance to
the preparation of its technical advice.
Procedure.

The Commission is requesting the technical advice of ESMA in view of the preparation of the
possible implementing acts to be adopted pursuant to the legislative act and in particular regarding the questions referred to in section 3 of this formal mandate.
The mandate takes into account the ESMA Regulation and Regulation (EU) No 182/2011 of the
European Parliament and the Council of 16 February 2011 laying down the rules and general
principles concerning mechanisms for control by Member States of the Commission’s exercise of
implementing powers.

6 Final Report of the Committee of Wise Men on the Regulation of European Securities Markets, chaired by M. Lamfalussy, Brussels,
15 February 2001. (http://ec.europa.eu/internal_market/securities/docs/lamfalussy/wisemen/final-report-wise-men_en.pdf )
7 Results of the Council of Economics and Finance Ministers, 22 March 2001, Stockholm Securities legislation,
(http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/01/105&format=HTML&aged=0&language=EN&guiLanguage=
en ).
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The Commission reserves the right to revise and/or supplement this formal mandate and revise
the timetable if the scope is amended. The technical advice received on the basis of this mandate
will not prejudge the Commission's final decision in any way.
In accordance with established practice, the Commission may continue to consult experts appointed by the Member States in the preparation of the implementing acts relating to the legislative act.
The Commission has duly informed the European Parliament and the Council about this mandate.
As soon as the Commission adopts possible delegated acts, it will notify them simultaneously to
the European Parliament and the Council.

3.
ESMA is invited to provide technical advice on the following issues with the following priorities.
Taking into account the existence or expected adoption of final primary and/or secondary legislation in third countries and in order to compare the provisions of EMIR to that legislation the
following division and prioritisation of technical advice is required in two phases.
CCPs
ESMA is invited to provide technical advice on the legal and supervisory regime in specific third
countries (specified below) applicable to CCPs and to advise whether they comply with legally
binding requirements which are equivalent to those of Title IV of EMIR, that those CCPs are
subject to effective ongoing supervision and enforcement in the third country, and that its legal
framework provides for an effective equivalent system for the recognition of CCPs authorised
under the legal regime of a third country.

The delivery of technical advice should be prioritised in two phases.
- Phase I: the USA and Japan;
- Phase II: Switzerland, Australia, Dubai, India, Singapore and Hong Kong.
Trade repositories
ESMA is invited to provide technical advice on the legal and supervisory regime in specific third
countries (specified below) and to advise whether the legal and supervisory regime in the country
in which the trade repository is established ensures that trade repositories authorised there comply
with legally binding requirements which are equivalent to those of EMIR, that those trade repositories are subject to effective ongoing supervision and enforcement in the third country, and
guarantees of professional secrecy exist that are at least equivalent to those of EMIR.
The delivery of technical advice should be prioritised in two phases.
- Phase I: the USA;
- Phase II: Hong Kong.
No further third countries are envisaged at this point in time.
19

Potential duplicative or conflicting requirements
ESMA is invited to provide technical advice on the legal and supervisory regime in specific third
countries (specified below) and to advise whether the legal, supervisory and enforcement arrangements of a third country are equivalent to the respective requirements in EMIR, ensure an
equivalent protection of professional secrecy, and are being applied in an equitable and nondistortive manner so as to ensure effective supervision and enforcement in that third country.
The determination of any such requirements and arrangements for the obligations for clearing,
reporting and non-financial counterparties (Articles 4, 9 and 10 of EMIR) should be prioritised
in two phases.

- Phase I: the USA and Japan;
- Phase II: Hong Kong, Switzerland, Canada and Australia.
The determination of any such requirements and arrangements for the obligations for risk mitigation techniques for OTC trades that are not cleared by a CCP (Article 11 of EMIR) should be
prioritised in two phases.

- Phase I: the USA, Japan;
- Phase II: Hong Kong, Switzerland, Canada and Australia.

4.

Indicative timetable.

This mandate takes into consideration that ESMA requires sufficient time to prepare its technical
advice and that the Commission may seek to adopt any implementing acts according to Article
291 of the TFEU. The powers of the Commission to adopt implementing acts are subject to the
control mechanisms for Member States laid down in Regulation 182/2011.
The deadlines set to ESMA to deliver technical advice are as follows:
- Phase I: 15 March 2013
- Phase II: within 3 months after the entry into force of the European Commission's Regulations
with regard to regulatory and implementing technical standards for EMIR but at the latest by
15th June 2013.
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ANNEX II – Updated Mandate from the European Commission – 13 June 2013
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Annex III - Legally binding requirements which are equivalent to those of Title IV of EMIR (CCP Requirements)

Description of the provision in Title IV of EMIR

Description of the corresponding Australian
provisions

Assessment of equivalence

Organisational requirements

Organisational requirements

Organisational requirements

A CCP must have robust governance arrangements,
including a clear organisational structure with welldefined, transparent, and consistent lines of
responsibility, effective processes to identify, manage,
monitor and report the risks to which it is or might be
exposed and adequate internal control mechanisms,
including sound administrative and accounting
procedures.15

•

The Australian regime for CCPs includes
organisational requirements which are applicable,
at a jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.
Like EMIR the Australian regime requires CCPs to
establish governance arrangements that are
transparent, well-defined, include a clear
organisational structure with consistent lines of
responsibility, to have effective internal controls
including a mechanism for internal audit, and to
identify, document, and manage the range of risks
to which the CCP is exposed.

•

Governance arrangements.

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Have clear and transparent governance arrangements that promote the safety of the CCP
and support the stability of the financial system.45

Governance arrangements. A CCP must define
its organisational structure as well as the policies,
procedures and processes by which its board and
senior management operate. These governance arrangements must be clearly specified and welldocumented.16

Have governance arrangements that provide
clear and direct lines of responsibility and accountability. These arrangements should be
disclosed to owners, the RBA and other relevant
authorities, clearing members and, at a more
general level, the public.46

They should include: (i) the composition, role and
responsibilities of the board and any board
committees; (ii) the roles and responsibilities of the
management; (iii) the senior management
structure; (iv) the reporting lines between the senior
management and the board; (v) the procedures for
the appointment of board members and senior
management; (vi) the design of the risk
management, compliance and internal control

Have governance arrangements in which the
roles and responsibilities of a CCP’s board of directors (or equivalent) should be clearly specified. There should also be documented procedures for the board’s functioning, including
procedures to identify, address and manage
member conflicts of interest. The board should
regularly review both its overall performance
and the performance of its individual board
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•

Governance arrangements. Australian
CCPs are not specifically restricted to only sharing human resources with other group entities
under the terms of an outsourcing arrangement. An Australian CCP is however required
to consider any conflicts of interest or other
issues such as the availability of resources that
may arise from its being part of a larger
organisation or corporate group. On balance,
the objectives of the Australian regime are
broadly equivalent to the objectives of the

functions; (vii) the processes
accountability to stakeholders.17

for

ensuring

The risk management policies, procedures, systems
and controls must be part of a coherent and
consistent governance framework which is reviewed
and updated regularly.18
A CCP which is part of a group must consider the
group’s implications for its own governance
arrangements, including (i) whether it has the
necessary level of independence to meet its
regulatory obligations as a separate legal entity, and
(ii)
whether
its
independence
could
be
compromised by its group structure or any board
members shared with other group entities.19
A CCP must have adequate human resources to
meet all of its obligations under EMIR, and should
not share such resources with other group entities,
unless under the terms of an outsourcing
arrangement in accordance with EMIR, Art. 35.20
To ensure that CCPs have the necessary levels of
human resources, that CCPs are accountable for
their activities, and that CCPs Competent
Authorities have relevant points of contact within
the CCPs they supervise, all CCPs should have at
least a chief risk officer, a chief compliance officer
and chief technology officer, which positions must
be filled by dedicated employees of the CCP.21
•

Risk management and internal control
mechanisms. A CCP must have a sound framework for the comprehensive management of all ma-

members.47

EMIR regime.

The Board of a CCP should comprise suitable
members with the appropriate skills and incentives to fulfil its multiple roles. This typically
requires the inclusion of non-executive board
members. 48

An Australian CCP is also not specifically
required to have a chief technology officer or a
chief compliance officer or specifically required
to ensure that the chief risk officer is a
“dedicated employee” of the CCP. However, an
Australian CCP is required to have sufficient
resources (including human resources) to carry
out its functions and is required to consider any
conflicts of interest or other issues such as the
availability of resources where it utilises staff
that are employed by other group entities.

Where a CCP is part of a larger organisation or
corporate group, consider any conflicts of interest or other issues that may arise from its relationship to its parent or to other affiliated entities. Where relevant, any cross-border issues
should also be appropriately identified, assessed and dealt with in the CCP’s governance
arrangements, both at the CCP level and at the
level of its parent. A CCP’s ownership structure
and organisational form may also need to be
considered in the preparation and implementation of its recovery or wind-down plans or in assessments of its resolvability. 49
Where a CCP forms part of a corporate group,
some of the roles and responsibilities of the
board may be carried out on a group-wide basis,
for instance by the board of the CCP’s parent
company. However, the CCP must be able to
demonstrate that any such alternative governance arrangements are effective. In particular,
the CCP should be able to demonstrate that
such arrangements uphold its capacity to meet
its regulatory and other obligations, and in no
way compromise or subordinate the CCP’s interests to the interests of the group. 50
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•

Risk management and internal control
mechanisms. In this regard, the Australian
regime includes legally binding requirements
that are broadly equivalent to those of EMIR.

•

Compliance policy, procedures and
Compliance function. Australian CCPs are
not specifically required to establish and maintain a compliance function, operating independently from the other functions of the CCP.
However the board of a CCP must establish arrangements for detecting potential or actual
non-compliance with the law or the CCP’s operating rules.

•

Organisational structure and separation of reporting lines.
In this regard, the Australian regime includes
legally binding requirements that are broadly
equivalent to those of EMIR.

terial risks, and must establish documented policies,
procedures and systems and controls to identify
measure, monitor and manage such risks. These
must be structured to ensure that Clearing Members
properly manage and contain the risks they pose to
a CCP.22

Where a CCP is part of a group of companies,
ensure that measures are in place such that decisions taken in accordance with its obligations
as a CCP cannot be compromised by the group
structure or by board members also being
members of the board of other entities in the
same group. In particular, such a CCP should
consider specific procedures for preventing and
managing conflicts of interest, including with
respect to intra-group outsourcing arrangements. 51

A CCP must take an integrated and comprehensive
view of, and ensure that its risk management tools
can manage and report on, all relevant risks,
including risks from and to its Clearing Members
(and to the extent practicable, their clients), and
risks from and to other entities including
interoperable CCPs, securities settlement and
payment systems, settlement banks, liquidity
providers, central securities depositories, trading
venues served by the CCP and other critical service
providers.23
A CCP must have robust information and riskcontrol systems which allow the CCP and where
appropriate, its Clearing Members, and to the extent
practicable, their clients, to obtain timely
information and apply risk management policies
and procedures appropriately (including sufficient
information to ensure that credit and liquidity
exposures are monitored continuously at CCP-level,
Clearing Member-level and, to the extent
practicable, client-level).24
A CCP must ensure that its risk management
function has the necessary authority, expertise and
access to all relevant information, and that it is
sufficiently independent from the CCP’s other

Where a CCP utilises staff or other resources
that are employed or owned by other group entities, there may be circumstances in which it is
in the interests of the group to withhold the
provision of those resources – for instance, if it
appears likely that the CCP may enter external
administration. Conflicts could also arise between the risk management objectives of a CCP
and the business interests of other group entities. A CCP should therefore ensure that potential conflicts will not prevent it from appropriately managing its risks and fulfilling its regulatory and other obligations. 52
Outsourcing of services must be undertaken in
accordance with FSS 2 and FSS 16.
•

Risk management and internal control
mechanisms.

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
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•

Remuneration policy. An Australian CCP is
not specifically required to have a remuneration
committee. However, an Australian CCP is required to have compensation arrangements that
promote the soundness and effectiveness of risk
management.

•

Information technology systems. In this
regard, the Australian regime includes legally
binding requirements that are broadly
equivalent to those of EMIR.

•

Disclosure. In this regard, the Australian
regime includes legally binding requirements
that are broadly equivalent to those of EMIR. .

•

Auditing. In this regard, the Australian regime includes legally binding requirements that
are broadly equivalent to those of EMIR.

On balance, the differences highlighted above do
not undermine the consistency of the objectives of
the Australian and EMIR regimes.

functions.
The chief risk officer must implement the CCP’s risk
management framework.25
A CCP must have adequate internal control
mechanisms to assist the board in monitoring the
adequacy and effectiveness of its risk management
policies, procedures and systems (including sound
administrative and accounting procedures, a robust
compliance function and an independent internal
audit function).26
A CCP’s financial statements must be prepared
annually and audited by statutory auditors / audit
firms within the meaning of Directive 2006/43/EC
on statutory audits of annual accounts and
consolidated accounts.27
•

Compliance policy, procedures and Compliance function. A CCP must establish, implement
and maintain adequate policies and procedures to
detect any risk of failure by the CCP and its managers and employees to comply with the CCP’s obligations under EMIR.28
A CCP must ensure that its rules, procedures and
contractual
arrangements
are
clear
and
comprehensive and ensure compliance with EMIR,
as well as all other applicable regulatory and
supervisory requirements. These rules, procedures
and contractual arrangements should be accurate,
up-to-date and readily available to the CCPs
Competent Authority, Clearing Members and
(where appropriate) Clients. A CCP must have a

•

Have governance arrangements that ensure
that the risk management and internal control
functions have sufficient authority, independence, resources and access to the board, including through the maintenance of a separate and
independent internal audit function. The reporting lines for risk management should be
clear and separate from those for other operations of the CCP, and there should be an additional direct reporting line to a non-executive
director on the board via a chief risk officer (or
equivalent).53
A CCP should have risk management policies,
procedures and systems that enable it to identify, measure, monitor and manage the range of
risks that arise in or are borne by the CCP. This
risk management framework should be subject
to periodic review. 54
To establish a sound risk management framework, a CCP should first identify the range of
risks that arise within the CCP and the risks it
directly bears from or poses to its clearing
members, its clearing members' customers and
other entities. It should identify those risks that
could materially affect its ability to perform or
to provide services as expected. Typically these
include legal, credit, liquidity and operational
risks. A CCP should also consider other relevant
and material risks, such as market (or price),
concentration and general business risks, as
well as risks that do not appear to be significant
in isolation, but when combined with other

27

process for proposing and implementing changes to
its rules and procedures and, prior to implementing
any material changes, should consult with all
affected Clearing Members and submit the proposed
changes to its CCPs Competent Authority.

risks become material. The consequences of
these risks may have significant reputational effects on the CCP and may undermine the CCP's
financial soundness as well as the stability of
the broader financial markets. In identifying
risks, a CCP should take a broad perspective
and identify the risks that it bears from other
entities, such as other FMIs, money settlement
agents, liquidity providers, service providers
and any entities that could be materially affected by the CCP's inability to provide services. 55

A CCP must identify and analyse potential conflicts
of law issues and develop rules and procedures to
mitigate legal risks resulting from such issues.29
A CCP must establish and maintain a permanent
and effective compliance function, which operates
independently from the other functions of the CCP
and has the necessary authority, resources,
expertise and access to all relevant information.
A CCP’s chief compliance officer must, inter alia: (i)
monitor the adequacy and effectiveness of a CCP’s
compliance policies; (ii) administer the compliance
policies established by senior management and the
board; (iii) report regularly to the board on
compliance by the CCP and its employees with
EMIR; (iv) establish procedures for the remediation
of instances of non-compliance; and (v) ensure that
persons involved in the compliance function do not
perform the services or activities they monitor.
•

Organisational structure and separation of
reporting lines. A CCP must define the composition, role and responsibilities of board and senior
management, and any board committees (including
an audit committee and a remuneration committee).30
A CCP’s board must be responsible for: (i)

•

Compliance policy,
Compliance function.

procedures

and

Under s821A(c) of the Corporations Act, CCPs are
required to have adequate arrangements for
supervising the facility, including for handling
conflicts of interest and for enforcing compliance
with the facility's operating rules.
Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Have a clear, documented risk management
framework (an obligation on the board of the
CCP) that includes the CCP’s risk tolerance policy, assigns responsibilities and accountability
for risk decisions, and addresses decisionmaking in crises and emergencies. Governance
arrangements should ensure that the risk management and internal control functions have
sufficient authority, independence, resources
and access to the board, including through the
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establishing the CCP’s objectives and strategies; (ii)
monitoring of senior management; (iii) establishing
appropriate
remuneration
policies;
(iv)
establishment of the risk management function and
oversight of the risk management, compliance,
internal control and outsourcing functions; (v)
oversight of compliance with EMIR; and (vi)
accountability
to
shareholders,
employees,
31
customers and other stakeholders.
A CCP’s senior management must be responsible
for: (i) ensuring consistency of a CCP’s activities
with the objectives and strategies determined by the
board; (ii) designing and establishing compliance
and internal control procedures promoting the
CCP’s objectives; (iii) regularly reviewing and
testing internal control procedures; (iv) ensuring
that sufficient resources are devoted to risk
management and compliance; (v) the risk control
process; and (vi) ensuring that risks posed to the
CCP by its clearing and related activities are
addressed.32

•

maintenance of a separate and independent internal audit function. 56
•

Organisational structure and separation of reporting lines.

Under the Corporations Act, as articulated in ASIC
Regulatory Guide:
CCPs are required to have sufficient resources
(including financial, technological and human
resources) to operate properly and must have
adequate arrangements for supervising the facility, including for handling conflicts of interset
and for enforcing compliance with the facility's
operating rules. 57

Commercial and reporting activities should be
separated from supervisory activities.58

A CCP must maintain a clear separation between the
reporting lines for risk management and those for
the other operations of the CCP.33

Other activities should not adversely affect, or
have the potential to adversely affect, compliance with obligations as a CCP, including having sufficient human, financial and technical resources for the proper operation of the CCP at
all times.59

A CCP must have clear and direct reporting lines
between its board and senior management. The
reporting lines for risk management, compliance
and internal audit must be clear and separate from
those of a CCP’s other operations.34

CCPs are required to continuously assess the financial and human resources needed for the
on-going effective operation of the CCP, its supervisory arrangements and all its other activities and adjust such resources accordingly. 60

Remuneration policy. A CCP must adopt, implement and maintain a remuneration policy which

Where a CCP operates another facility by which
parties to transactions in things that are not fi-
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promotes sound and effective risk management and
does not create incentives to relax risk standards.35
The policy must be designed, overseen and reviewed
at least annually by the remuneration committee.
The remuneration policy should be designed to align
the level and structure of remuneration with prudent risk management, taking into account prospective risks as well as existing risks. In the case of variable remuneration, the policy must take into account possible mismatches of performance and risk
periods, and ensure payments are deferred appropriately. The fixed and variable components of total
remuneration must be balanced and must be consistent with risk alignment. The remuneration of
staff engaged in risk management, compliance and
internal audit should be independent of the CCP’s
business performance.36

nancial products (e.g. commodities) can meet
the obligations arising out of those transactions,
the CCP will not require a CCP licence in respect of its conduct in operating that other facility.61
If the CCP operates a facility for non-financial
products (which would constitute a CCP if it involved provision of services in relation to obligations arising out of transactions in financial
products), clearing members and users of the
unlicensed facility must be told that the unlicensed facility is operated separately from the
CCP.62
Where a CCP provides services in respect of
transactions that do not involve financial products through the same CCP through which they
provide services in respect of transactions that
do involve financial products, the CCP operator
must ensure that the supervisory resources it
has to supervise the transactions for which it is
authorised to operate the CCP are sufficient, in
light of the resources it requires to operate the
unregulated aspect of the CCP.63

The remuneration policy should be independently
audited on an annual basis (with the results being
made available to the relevant CCPs Competent
Authority).37
•

Information technology systems. A CCP must
maintain information technology systems which are
adequate to deal with the complexity, variety and
type of services and activities it performs.38 In particular, a CCP should ensure that its systems are reliable, secure and resilient (including in stressed
market conditions), are scalable, and have sufficient
redundancy capacity to process all remaining transactions before the end of the day in circumstances in
which a major disruption has occurred.39

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Ensure that it can reliably access and utilise
well-trained and competent personnel, as well
as technical and other resources. 64
Have governance arrangements that provide
clear and direct lines of responsibility and ac-
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A CCP must base its information technology systems
on internationally recognized technical standards
and industry best practices.
A CCP must maintain a robust information security
framework that appropriately manages its
information security risk, including policies to
protect information from unauthorised disclosure,
ensure data accuracy and integrity and guarantee
the availability of the CCP’s services.40
•

•

Disclosure. A CCP must make information relating to the following available to the public free of
charge: (i) its governance arrangements; (ii) its rules
(including default procedures, risk management
systems, rights and obligations of Clearing Members
and Clients, clearing services and rules governing
access to the CCP (including admission, suspension
and exit criteria for clearing membership), contracts
with Clearing Members and Clients, interoperability
arrangements and use of collateral and default fund
contributions); (iii) eligible collateral and applicable
haircuts; and (iv) a list of all current Clearing Members.41
Auditing. A CCP must be subject to frequent and
independent audits, the results of which must be
communicated to the board and made available to
the CCP’s Competent Authority.42
A CCP must establish and maintain an internal
audit function which is separate and independent
from the other functions (including management)
and reports directly to the board. Its role is to (i)
establish, implement and maintain an audit plan to

countability. These arrangements should be
disclosed to owners, the RBA and other relevant
authorities, clearing members and, at a more
general level, the public.65
Have governance arrangements in which the
roles and responsibilities of a CCP’s board of directors (or equivalent) should be clearly specified. There should also be documented procedures for the board’s functioning, including
procedures to identify, address and manage
member conflicts of interest. The board should
regularly review both its overall performance
and the performance of its individual board
members.66
The Board of a CCP should comprise suitable
members with the appropriate skills and incentives to fulfil its multiple roles. This typically
requires the inclusion of non-executive board
members. 67
The roles and responsibilities of the management of a CCP should be clearly specified. A
CCP’s management should have the appropriate
experience, mix of skills and integrity necessary
to effectively discharge its responsibilities for
the operation and risk management of the CCP.
68

Have governance arrangements that ensure
that the risk management and internal control
functions have sufficient authority, independence, resources and access to the board, including through the maintenance of a separate and
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examine and evaluate the adequacy and
effectiveness of the CCP’s systems, internal control
mechanisms and governance arrangements, (ii)
issue recommendations based on the result of work
carried out in accordance with item (i), (iii) verify
compliance with those recommendations and (iv)
report internal audit matters to the board.
Internal audit must assess the effectiveness of a
CCP’s risk management processes and control
mechanisms, in a manner proportionate to the risks
faced by the different business lines.
Internal audit assessments must be based on a
comprehensive audit plan that is reviewed and
reported to its CCPs Competent Authority at least
annually.
A CCP should also ensure that audits may be
performed on an event-driven basis at short
notice.43
A CCP’s clearing operations, risk management
processes, internal control mechanisms and
accounts must be subject to independent audit at
least annually.44

independent internal audit function. The reporting lines for risk management should be
clear and separate from those for other operations of the CCP, and there should be an additional direct reporting line to a non-executive
director on the board via a chief risk officer (or
equivalent).69
•

Remuneration policy.

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Have compensation arrangements that promote
the soundness and effectiveness of risk management.70

•

Information technology systems.

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Have policies that include comprehensive
physical and information security policies that
address all potential vulnerabilities and
threats.71
Where a CCP relies upon, outsources some of
its operations to, or has other dependencies
with a related body, another FMI or a thirdparty service provider (for example, data processing and information systems management),
ensure that those operations meet the resilience, security and operational performance requirements of these CCP Standards and equivalent requirements of any other jurisdictions in
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which it operates. 72
Under the Corporations Act, as articulated in the
ASIC Regulatory Guide, ASIC is responsible for
supervision of Principle 22 (Communication procedures and standards):
Use, or at a minimum accommodate, relevant
internationally accepted communication procedures and standards in order to facilitate efficient payment, clearing, settlement, recording.
73

•

Disclosure.

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Have clear, understandable and consistent
rules, procedures and contracts.74
Have clear and comprehensive rules, policies
and procedures and should provide sufficient
information and data to enable clearing members to have an accurate understanding of the
risks they incur by participating in the CCP. All
relevant rules and key policies and procedures
should be publicly disclosed. 75
Have governance arrangements that ensure
that the CCP's design, rules, overall strategy
and major decisions reflect appropriately the
legitimate interests of its direct and indirect
participants and other relevant stakeholders.
Governance arrangements should provide for
consultation and stakeholder engagement
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through appropriate forums on operational arrangements, risk controls and default management rules and procedures. Major decisions
should be clearly disclosed to relevant stakeholders and, where there is a broad market impact, the public. 76
Have publicly available copies of governance
structure and procedures regarding the appointment of board members.77
Where a CCP is linked to one or more other
CCPs, maintain arrangements that are effective
in managing the risks arising from the link. The
contributing CCP should further ensure that
any consequent exposure of its own clearing
members to the risk of a participant default in
the linked CCP is fully transparent to and understood by its clearing members. 78
A CCP should have clear and comprehensive
rules, policies and procedures and should provide sufficient information and data to enable
clearing members to have an accurate understanding of the risks they incur by participating
in the CCP. All relevant rules and key policies
and procedures should be publicly disclosed. 79
A CCP should provide all necessary and appropriate documentation and training to facilitate
clearing members’ understanding of the CCP’s
rules, policies, and procedures and the risks
they face from participating in the CCP80.
Have a clear, documented risk management
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framework.81
Disclose relevant information for clearing
members and, more generally, the public, which
could include general information on the CCP’s
full range of activities and operations, such as
the names of direct clearing members in the
CCP, key times and dates in its operations, and
its overall risk management framework (including its margin methodology and assumptions),
the CCP’s financial condition, financial resources to withstand potential losses, timeliness
of settlements, and other performance statistics. With respect to data, a CCP should, at a
minimum, disclose basic data on transaction
volumes and values, margin and collateral holdings, prefunded default resources, and liquid
resources. The CCP should also disclose any
additional data that the RBA may direct it to
disclose from time to time. 82
Provide sufficient disclosure such that customers can understand how much customer protection is provided, how segregation and portability are achieved, and any risks or uncertainties
associated with such arrangements. 83
•

Auditing.

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

A CCP’s operations, risk management processes, internal control mechanisms and accounts
should be subject to internal audit and, where
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appropriate, periodic external independent expert review. Internal audits should be performed, at a minimum, on an annual basis. The
outcome of internal audits and external reviews
should be notified to the RBA and other relevant authorities. 84
A CCP should have an effective internal audit
function, with sufficient resources and independence from management to provide, among
other activities, a rigorous and independent assessment of the effectiveness of the CCP’s risk
management and control processes. Governance arrangements should typically establish an
audit committee to oversee the internal audit
function. In addition to reporting to senior
management, the audit function should have
regular access to the board (or equivalent)
through an additional reporting line. 85

Senior Management and the Board

Senior Management and the Board

Senior Management and the Board

The senior management of a CCP must be of sufficiently
good repute and have sufficient experience to ensure the
sound and prudent management of the CCP.86

Under the Corporations Act, as articulated in the
ASIC Regulatory Guide :

The Australian regime for CCPs includes
requirements for senior management and the
Board which are applicable, at a jurisdictional
level, to CCPs in Australia, and which are broadly
equivalent to those of EMIR.

A CCP must have a board. At least one third, and no less
than two, members of the board must be independent. 87
"Independent member" of the board means a member of
the board who has no business, family or other
relationship that raises a conflict of interests regarding
the CCP concerned or its controlling shareholders, its
management or its clearing members, and who has had

•

•

A CCP is required to inform ASIC if a person becomes or ceases to be a director, secretary or executive officer of the CCP, or the
holding company of the CCP, and must
provide certain information to ASIC about
each of these people.92
ASIC and the RBA have the power to in-
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EMIR requires that the composition of a CCP’s
board meets specified composition requirements,
whereas the Australian regime follows a more
general approach. In particular the board of an
Australian CCP is not mandated to have at least one

no such relationship during the five years preceding his
membership of the board.88
All members of a CCP’s board (including independent
directors) must be of good repute and have adequate
expertise in financial services, risk management and
clearing services.89 Representatives of Clients must be
invited to board meetings for matters relating to
transparency and segregation requirements.
The
compensation of independent and other non-executive
board members may not be linked to the business
performance of the CCP.

spect all minutes of CCP board meetings. 93
•

A CCP must ensure no disqualified person
acts as a director, senior manager or secretary of the CCP. A disqualified person includes a person that ASIC considers not fit
and proper under the s853C of the Corporations Act:
(1) ASIC may declare in writing that
an individual, who is involved in a
market licensee, a CS facility licensee or a derivative trade repository
licensee, or in an applicant for a licence of any of those kinds, is disqualified for the purposes of this
Division.

A CCP’s board’s roles and responsibilities should be
clearly defined. Minutes of board meetings should be
made available to a CCP’s competent authority.90
A CCP’s governance arrangements must ensure that the
board assumes final responsibility and accountability for
managing the CCP’s risks. The board must define,
determine and document an appropriate level of risk
tolerance and risk bearing capacity; the board and
senior management must ensure that the CCP’s policies,
procedures and controls are consistent with such
levels.91

(2) ASIC may make such a declaration only if ASIC is satisfied that,
because the individual is unfit to be
involved in the licensee or applicant, there is a risk that the licensee
or applicant will breach its obligations under this Chapter if the declaration is not made.
(3) In deciding whether an individual is unfit as mentioned in subsection (2), ASIC must take into account such matters as the individual’s fame, character and integrity,
rather than his or her competence,
experience, knowledge or other

37

third, and no less than two, independent members
of its board. However the CCP is required to
demonstrate that its board composition provides a
sufficient degree of independence from the views of
management. On balance, the objectives of the
Australian regime are broadly equivalent to the
objectives of the EMIR regime.
An Australian CCP is also not specifically required
to ensure that compensation of independent and
other non-executive board members is not linked to
the business performance of the CCP. However, a
CCP is required to
have compensation
arrangements that promote the soundness and
effectiveness of risk management. On balance, the
objectives of the Australian regime are broadly
equivalent to the objectives of the EMIR regime.
An Australian CCP is not specifically required to
invite representatives of clients to board meetings
for matters relating to transparency and segregation
requirements. However, the CCP is required to
have governance arrangements that ensure that the
CCP's design, rules, overall strategy and major
decisions reflect appropriately the legitimate
interests of its indirect participants and provide for
consultation and stakeholder engagement through
appropriate forums on operational arrangements,
risk controls and default management rules and
procedures. Major decisions are required to be
clearly disclosed to relevant stakeholders and,
where there is a broad market impact, the public.
CCPs are also required to provide sufficient
disclosure such that customers can understand how

such attributes.
(4) A declaration may be expressed
to remain in effect for a specified
period or until a specified event occurs. Otherwise, it remains in effect
indefinitely (unless it is revoked
under section853E).94
Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

A CCP should have documented governance
arrangements that provide clear and direct
lines of responsibility and accountability.
These arrangements should be disclosed to
owners, the Reserve Bank and other relevant authorities, clearing members and, at a
more general level, the public. 95

•

Have a board comprised of suitable members including independent members with
the appropriate skills and incentives to fulfil its multiple roles. This typically requires
the inclusion of non-executive board member(s).96

•

The board should establish a clear, documented risk management framework that
includes the CCP’s risk tolerance policy.97

•

Have a Board with a risk committee, an audit committee and a compensation committee.98

•

Have a board composed of suitable mem-
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much customer protection is provided, how
segregation and portability are achieved, and any
risks or uncertainties associated with such
arrangements. On balance, the objectives of the
Australian regime are broadly equivalent to the
objectives of the EMIR regime.

bers with an appropriate mix of skills (including strategic and relevant technical
skills),
experience,
competence
and
knowledge of the entity (including an understanding of the CCP’s interconnectedness with other parts of the financial system). The nature and degree of the skills,
experience and expertise required of board
members will depend on the size, scope and
nature of the business conducted by the
CCP. Board members should also have a
clear understanding of their roles in corporate governance, be able to devote sufficient
time to their roles, ensure that their skills
remain up to date, and have appropriate incentives to fulfil their roles. Board members
should be able to exercise objective and independent judgement. A CCP should be
able to demonstrate that its board composition provides a sufficient degree of independence from the views of management.
This typically requires the inclusion of nonexecutive board members, including independent board members. The key characteristic of independence is the ability to exercise objective, independent judgement after fair consideration of all relevant information and views and without undue influence from executives or from inappropriate
external parties or interests. The precise
definition of independence used by a CCP
should be specified and publicly disclosed.
Further, a CCP should publicly disclose
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which board members it regards as independent. The appropriate number of independent non-executive directors on a CCP's
board will depend on the size, scope and
nature of the business conducted by the
CCP. 99
•

The roles and responsibilities of the management of a CCP should be clearly specified. A CCP’s management should have the
appropriate experience, mix of skills and integrity necessary to effectively discharge its
responsibilities for the operation and risk
management of the CCP. 100

•

Compensation arrangements should be
structured in such a way as to promote the
soundness and effectiveness of risk management. 101

•

Have governance arrangements that ensure
that the CCP's design, rules, overall strategy
and major decisions reflect appropriately
the legitimate interests of its direct and indirect participants and other relevant
stakeholders. Governance arrangements
should provide for consultation and stakeholder engagement through appropriate forums on operational arrangements, risk
controls and default management rules and
procedures. Major decisions should be
clearly disclosed to relevant stakeholders
and, where there is a broad market impact,
the public. 102
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•

Provide sufficient disclosure such that customers can understand how much customer
protection is provided, how segregation and
portability are achieved, and any risks or
uncertainties associated with such arrangements. 103

Risk committee

Risk committee

Risk committee

All CCPs must establish a risk committee, composed of
representatives of its Clearing Members, independent
members of the board and representatives of its Clients.
None of these groups may have a majority of members.
CCPs Competent Authorities may request to attend risk
committee meetings, and be informed of the risk
committee’s activities and decisions.104

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes risk
committee requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

•
•

Have a Board with a risk committee.107
Establish (an obligation on the CCP’s
board) a clear, documented risk management framework that includes the CCP’s
risk tolerance policy, assigns responsibilities and accountability for risk decisions,
and addresses decision-making in crises
and emergencies. Governance arrangements should ensure that the risk management and internal control functions have
sufficient authority, independence, resources and access to the board, including
through the maintenance of a separate and
independent internal audit function. 108

•

Have a risk committee responsible for advising the board on the CCP’s overall current and future risk tolerance and strategy,
or equivalent. A CCP’s risk committee
should be chaired by a sufficiently knowledgeable individual who is typically inde-

The risk committee should be chaired by an
independent member of the board, hold regular
meetings and report directly to the board.105
The risk committee must advise the board on any
arrangements that may impact the risk management of
the CCP.
The risk committee’s advice must be
independent of any direct influence by the management
of the CCP.106 A CCP must promptly inform the
competent authority of any decision in which the board
decides not to follow the advice of the risk committee.
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EMIR requires CCPs to establish a risk committee
that meets specified composition requirements
whereas the Australian regime does not mandate
that
a
CCP’s
risk
committee
includes
representatives of the CCP’s clearing members or
representatives of clients. However, the RBA has
issued an interpretation of its FSS requirements
such that CCP’s should have an independent risk
committee which should comprise representatives
of clearing members, and depending on the scale
and nature of client clearing activity, also indirect
clearing members.113 On balance, the objectives of
the Australian regime are broadly equivalent to the
objectives of the EMIR regime.
EMIR requires CCPs to promptly inform the
competent authority of any decision in which the
board decides not to follow the advice of the risk
committee whereas the Australian regime does not

pendent of the CCP's executive management and should typically be composed of a
majority of members who are nonexecutive members. The committee should
have a clear and public mandate and operating procedures and, where appropriate,
have access to external expert advice. 109
•

Governance arrangements should provide
for consultation and stakeholder engagement through appropriate forums on operational arrangements, risk controls and
default management rules and procedures.
Major decisions should be clearly disclosed
to relevant stakeholders and, where there is
a broad market impact, the public. 110

•

The guidance to this CCP Standard, in
2.6.3, states that “…a central counterparty
should have a risk committee responsible
for advising the board on the central counterparty’s overall current and future risk
tolerance and strategy, or equivalent...”
It is the RBA’s judgement that, in accordance with the guidance, establishment of an
independent risk committee is the most appropriate way to help the board discharge
its risk-related responsibilities. The risk
committee should comprise of representatives of clearing members, and depending
on the scale and nature of client clearing activity, also indirect participants. 111

•

A CCP should inform the RBA in a timely
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mandate this. However, an Australian CCP should
inform the RBA in a timely manner of any events or
changes to its operations or circumstances that may
materially impact its management of risks or ability
to continue operations. On balance, the objectives
of the Australian regime are broadly equivalent to
the objectives of the EMIR regime.

manner of any events or changes to its operations or circumstances that may materially impact its management of risks or ability to continue operations. 112
Record keeping
A CCP must maintain, for at least 10 years, records
relating to the services and activities it provides which
are sufficient to enable its CCPs Competent Authority to
monitor the CCP’s compliance with EMIR.114
A CCP must maintain, for at least 10 years following the
termination of a contract, all information relating to that
contract (including sufficient information to enable the
CCP to identify the original terms of that contract preclearing).115
•

•

Transaction records. A CCP must maintain
records of all transactions in all contracts it clears,
including sufficient information to comprehensively and accurately reconstruct the clearing process

General requirements.
CCPs are subject to the general record
keeping and financial reporting requirements under the Corporations Act 2001.

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
At a minimum, disclose basic risk and activity data, as directed by the Reserve Bank
from time to time. 122

General requirements. Such records must be
available upon request to the competent authorities,
ESMA and the relevant members of the ESCB. 116
Records kept by CCPs should facilitate a thorough
knowledge of CCPs’ credit exposure towards
Clearing Members and allow monitoring of the
implied risk. They should enable Competent
Authorities, ESMA and the relevant members of the
ESCB to adequately re-construct the clearing
process, in order to assess compliance with
regulatory requirements.117

•

Record keeping

Have a clear, documented risk management
framework.123
•

Transaction records.

Under ASIC Rules:
Under ASIC Derivative Transaction Rules
(Reporting) 2013124 (which entered into
force on 11 July 2013, CCPs are subject to a
reporting obligation.
Under Part 2.3 of the Rules, a reporting entity (which includes a CCP) is required to
keep for 5 years all records that show they
have complied with the reporting obligation, and all information that they are required to report under the reporting obligation.
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Record keeping
The Australian regime for CCPs includes record
keeping requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are equivalent to those of EMIR.
Where the Australian regime prescribes a minimum
timeframe for record retention this is 5 or 7 years
whereas under EMIR a CCP must maintain records
for at least 10 years. While there is a difference in
the length of record retention, the record keeping
requirements of the Australian regime are broadly
equivalent in scope to EMIR and on balance, the
objectives of the Australian regime can be
considered broadly equivalent to the objectives of
the EMIR regime.

for each contract;118
•

•

•

Under Rule 2.2.2, reporting entities (including CCPs) need to report updated
mark-to-market valuations to trade repositories each time the reporting entity updates the mark-to-market valuation, but no
more than once per day. Reporting entities
also need to report changes to collateral
held, but no more than once per day.

Position records. A CCP must maintain records
of all positions held by each Clearing Member, including sufficient information to comprehensively
and accurately reconstruct the transactions that established the position. Separate records must be
kept for each account held for a Clearing Member
on an “omnibus client segregation” and “individual
client segregation” basis;119
Business records. A CCP must maintain records
of all activities relating to its business and internal
organisation (which must be updated every time
there is a material change to the relevant document);120 and

This would result in CCPs needing to report
to TRs and keep records for 5 years of all
changes to mark-to-market valuations and
collateral.
Under the Corporations Act 2001:
CCPs need to comply with general provisions for companies, including the requirement to maintain for 7 years written financial records that correctly record and explain the CCP’s transactions and financial
position and performance and would enable
true and fair financial statements to be prepared and audited. 125

Records of data reported to a trade repository. A CCP must maintain records of all information and data required to be reported to a trade
repository (including time and date reported).121

•

Position records.

Under ASIC Rules:
Under ASIC Derivative Transaction Rules
(Reporting) 2013126 (which entered into
force on 11 July 2013, CCPs are subject to a
reporting obligation.
Under Part 2.3 of the Rules, a reporting entity (which includes a CCP) is required to
keep for 5 years all records that show they

44

have complied with the reporting obligation, and all information that they are required to report under the reporting obligation.
Under Rule 2.2.2, reporting entities (including CCPs) need to report updated
mark-to-market valuations to trade repositories each time the reporting entity updates the mark-to-market valuation, but no
more than once per day. Reporting entities
also need to report changes to collateral
held, but no more than once per day.
This would result in CCPs needing to report
to TRs and keep records for 5 years of all
changes to mark-to-market valuations and
collateral.
Under the Corporations Act 2001:
CCPs need to comply with general provisions for companies, including the requirement to maintain for 7 years written financial records that correctly record and explain the CCP’s transactions and financial
position and performance and would enable
true and fair financial statements to be prepared and audited. 127
•

Business records.

Under the Corporations Act :
The Corporations Regulations requires a
CCP to keep certain records for the purposes of s854A(1)(b) of the Act (records that
are relevant to determining whether any
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disqualified individual is involved in a
CCP).128
A CCP is required to keep a list of names
and contact details of the directors, secretaries and executive officers of the licensee
and of any individuals who hold more than
15% of the voting power in the licensee.
These records must be kept for at least 5
years.129
A CCP must have procedures for the exchange of appropriate information with:
o

Other clearing and settlement facilities; and

o

Financial markets

o

ASIC and the RBA

relating to clearing members and their activities that are relevant to the CCP.130
CCPs need to comply with general provisions for companies, including the requirement to maintain for 7 years written financial records that correctly record and explain the CCP’s transactions and financial
position and performance and would enable
true and fair financial statements to be prepared and audited. 131
Financial records are further defined to include: "working papers and other documents needed to explain... the methods by
which financial statements are made up".132
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CCPs are also required to provide ASIC with
an annual report on the extent to which
they comply with their obligations as a CS
facility licensee. The annual report is required to include:
(a) a description of the activities the CCP
has undertaken in the financial year;
(b) the resources (including financial,
technological and human resources) that
the CCP had available, and used, in order to
ensure that it has complied with its obligations; and
(c) an analysis of the extent to which the
CCP considers that the activities undertaken, and resources used, have resulted in full
compliance with all its obligations. 133
•

Records of data reported to a trade
repository.

Under the relevant ASIC Rules:
Under ASIC Derivative Transaction Rules
(Reporting) 2013134 (which entered into
force on 11 July 2013, CCPs are subject to a
reporting obligation.
Under Part 2.3 of the Rules, a reporting entity (which includes a CCP) is required to
keep for 5 years all records that show they
have complied with the reporting obligation, and all information that they are required to report under the reporting obligation.
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Under Rule 2.2.2, reporting entities (including CCPs) need to report updated
mark-to-market valuations to trade repositories each time the reporting entity updates the mark-to-market valuation, but no
more than once per day. Reporting entities
also need to report changes to collateral
held, but no more than once per day.
This would result in CCPs needing to report
to TRs and keep records for 5 years of all
changes to mark-to-market valuations and
collateral.
Shareholders and members with qualifying
holdings

Shareholders and members with qualifying
holdings

Shareholders and members with qualifying
holdings

A Competent Authority must not authorise a CCP unless
it has been informed of the identities of the CCP’s
shareholders or members (whether direct or indirect,
natural or legal persons) which have qualifying
holdings135 (“Qualifying Shareholders”).136

Under the Corporations Act :

The Australian regime for CCPs includes
requirements for shareholders with qualifying
holdings which are applicable, at a jurisdictional
level, to CCPs in Australia, and which are broadly
equivalent to those of EMIR.

A Competent Authority must refuse authorisation if it is
not satisfied of the suitability of Qualifying
Shareholders, taking into account the need to ensure the
sound and prudent management of the CCP.137
If a CCP’s Qualifying Shareholders exercise influence
over it which is likely to be prejudicial to the CCP’s
sound and prudent management, the Competent
Authority must take appropriate measures to remedy
the situation (including by withdrawing the CCP’s
authorisation).138
A Competent Authority must not authorise a CCP with

•

•

•

•

ASIC may prohibit individuals from being
involved in a CCP (i.e. director, senior
manager or owner of greater than 15% voting power).141
A CCP must take all reasonable steps to ensure that an unacceptable control situation
does not exist in relation to the CCP.142
A CCP must take all reasonable steps to ensure that no disqualified individual becomes, or remains, involved in the CCP.143
Before a CCP can be licensed in Australia,
the Australian authorities need to have established that no unacceptable control situation exists and no disqualified person is
involved with the CCP. 144
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close links to other natural or legal persons if:
•

those links prevent the effective exercise of the
Competent Authority’s supervisory functions;139
or

•

(i) the laws, regulations or administrative provisions of a third country which apply to such persons, or (ii) difficulties associated with the enforcement of such provisions, prevent the effective exercise of the Competent Authority’s supervisory functions.140

•

A person is disqualified from acting as a director, secretary, senior manager or having
more than 15% voting power in a CCP (or a
holding company of a CCP) if the person is
generally disqualified from managing a
corporation, or if ASIC disqualifies the person on the basis that the individual is unfit
to be involved in the CCP. 145

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

A CCP should have documented governance
arrangements that provide clear and direct
lines of responsibility and accountability.
These arrangements should be disclosed to
owners, the RBA and other relevant authorities, clearing members and, at a more general level, the public.146

Information to competent authorities

Information to competent authorities

Information to competent authorities

•

Under the Corporations Act :

The Australian regime for CCPs includes
requirements for the provision of information on
qualifying holdings which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

Changes to Management. A CCP must report
to its CCPs Competent Authority any changes to its
management, and must provide the competent authority with all the information necessary to assess
the compliance of the new management with
EMIR’s obligations relating to the board and senior
management of a CCP.147 When the conduct of a
member is likely to be prejudicial to the sound and
prudent management of the CCP, the competent
authority must take appropriate measures, which
may include removing the member from the

•

Notification to authorities:
o A CCP must inform ASIC if it becomes aware that a person has
come to have, or has ceased to
have, more than 15% of the voting
power in the CCP or in a holding
company of the CCP.153
o

49

A CCP must inform ASIC if a person becomes or ceases to become a

While EMIR prescribes a range of specific reporting
obligations concerning changes to management and
shareholders, the circumstances in which
information which must be reported under the
Australian regime is different.
However, the
Australian regime covers the same type of

board.148
•

Changes to Shareholders. Any natural or legal
person (or persons acting in concert) (the “proposed acquirer”) who decides to (i) acquire a qualifying holding149 in a CCP, or (ii) to increase a qualifying holding as a result of which (x) the proportion
of voting rights or capital held would reach or exceed 10%, 20%, 30% or 50% or (y) the CCP would
become the subsidiary of the proposed acquirer
(the “proposed acquisition”), must first notify the
relevant CCPs Competent Authority and provide
certain relevant information.
Any natural or legal person (the “proposed
vendor”) who decides to (i) dispose of a qualifying
holding, or (ii) reduce its qualifying holding as a
result of which (x) the proportion of voting rights
or capital held would fall below 10%, 20%, 30% or
50% or (y) the CCP would cease to be the subsidiary
of the proposed vendor, must first notify the
relevant CCPs Competent Authority and provide
certain relevant information.
Within two working days of receipt of the
notifications referred to above, the CCPs
Competent Authority must acknowledge receipt.
Within a further 60 working days (the “assessment
period”) the CCPs Competent Authority must
assess the suitability of the proposed acquirer and
the financial soundness of the proposed
acquisition, in accordance with the criteria set out
in EMIR, Art. 32.150 Within the first 50 working
days of the assessment period, the CCPs Competent

director, secretary or executive officer of the CCP, or changes from
one of those positions to another,
and must provide ASIC with certain
information about the individual,
including whether the CCP is aware
of any convictions the person has
received, and whether the person is
an undischarged bankrupt. 154
•

ASIC may prohibit individuals from being
involved in a CCP (i.e. director, senior
manager or owner of greater than 15% voting power).155

•

A person is disqualified from acting as a director, secretary, senior manager or having
more than 15% voting power in a CCP (or a
holding company of a CCP) if the person is
generally disqualified from managing a
corporation, or if ASIC disqualifies the person on the basis that the individual is unfit
to be involved in the CCP. 156

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Inform the RBA as soon as reasonably practicable if any matter arises which has or is
likely to have a significant impact on its risk
control arrangements. 157
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information and has the same objectives as EMIR,
namely to enable the Australian authorities to
assess the CCP’s continued compliance with its
regulatory obligations. On balance, the objectives
of the Australian regime are broadly equivalent to
the objectives of the EMIR regime.

Authority may request any further information
necessary to complete the assessment.151
If the CCPs Competent Authority decides to oppose
the proposed acquisition, it must inform the
proposed acquirer within two working days. If the
CCPs Competent Authority does not oppose the
proposed acquisition within the assessment period,
the proposed acquisition must be deemed
approved.152

Assessment of qualifying holdings

Assessment of qualifying holdings

Assessment of qualifying holdings

When assessing the notifications referred to above, a
CCPs Competent Authority must consider the suitability
of the proposed acquirer and the financial soundness of
the proposed acquisition against the following criteria,
having regard to the likely influence of the proposed
acquirer on the CCP:

Under the Corporations Act :

The Australian regime for CCPs includes
requirements for the assessment of qualifying
holdings which are applicable, at a jurisdictional
level, to CCPs in Australia, and which are broadly
equivalent to those of EMIR.

•

the reputation and soundness of the proposed
acquirer and any person who will direct the CCP’s
business as a result of the proposed acquisition
(with particular regard to the type of business pursued by the CCP);

•

whether the CCP will be able to comply and continue to comply with EMIR (with particular regard to
whether the corporate group which the CCP will enter post-acquisition has a structure which makes it
possible for the CCPs Competent Authority to exercise effective supervision, to exchange information
with other Competent Authorities and to determine
the allocation of responsibility among Competent

•

ASIC may prohibit individuals from being
involved in a CCP (i.e. director, senior
manager or owner of greater than 15% voting power).163

•

The Minister (acting on the advice of ASIC)
must approve any person who is seeking to
hold more than 15% of the voting power in
a CCP or the holding company of a CCP.
The Minister must consider the overall national interest in determining whether to
provide this approval. 164

•

A person is disqualified from acting as a director, secretary, senior manager or having
more than 15% voting power in a CCP (or a
holding company of a CCP) if the person is
generally disqualified from managing a
corporation, or if ASIC disqualifies the per-
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Authorities); and
•

whether there are reasonable grounds to suspect
that money laundering or terrorist financing is being or has been committed in connection with the
proposed acquisition, or that the proposed acquisition could increase the risk thereof.158

A Competent Authority may only oppose a proposed
acquisition where (i) there are reasonable grounds for
doing so on the basis of the criteria set out above, or (ii)
the proposed acquirer has provided incomplete
information.159
Member States must not impose any conditions on the
levels of holdings in CCPs that may be acquired, or allow
their Competent Authorities to examine proposed
acquisitions in terms of the economic needs of the
market.160 Member States must specify publicly the
information necessary to carry out the assessment,
which information must be (i) proportionate and
appropriate to the nature of the proposed acquirer and
acquisition, and (ii) limited to information relevant for a
prudential assessment.161

son on the basis that the individual is unfit
to be involved in the CCP. 165
•

Before a CCP can be licensed in Australia,
the Australian authorities need to have established that no unacceptable control situation exists and no disqualified person is
involved with the CCP. 166

•

A CCP must ensure (including in respect of
proposed acquirers) that no disqualified
person acts as a director, senior manager or
secretary of the CCP. A disqualified person
includes a person that ASIC considers not
fit and proper under the s853C of the Corporations Act:
(1) ASIC may declare in writing that
an individual, who is involved in a
market licensee, a CS facility licensee or a derivative trade repository
licensee, or in an applicant for a licence of any of those kinds, is disqualified for the purposes of this
Division.

If the proposed acquirer is (i) another CCP, a credit
institution, an assurance, insurance or reinsurance
undertaking, an investment firm, a market operator, an
operator of a securities settlement system, a UCITS
management company or an AIFM authorised in
another Member State, or (ii) the parent undertaking
of or a natural or legal person controlling an entity
specified in subparagraph (i), the relevant Competent
Authorities must cooperate closely in carrying out the
assessment, and provide each other with all essential

(2) ASIC may make such a declaration only if ASIC is satisfied that,
because the individual is unfit to be
involved in the licensee or applicant, there is a risk that the licensee
or applicant will breach its obligations under this Chapter if the declaration is not made.
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information (on their own initiative) and all relevant
information (upon request) without undue delay.162

(3) In deciding whether an individual is unfit as mentioned in subsection (2), ASIC must take into account such matters as the individual’s fame, character and integrity,
rather than his or her competence,
experience, knowledge or other
such attributes.
(4) A declaration may be expressed
to remain in effect for a specified
period or until a specified event occurs. Otherwise, it remains in effect
indefinitely (unless it is revoked
under section853E).167

Conflicts of interest

Conflicts of interest

A CCP must maintain effective written organisational Under the Corporations Act as articulated in the
and administrative arrangements168 to identify and ASIC Regulatory Guide:
manage potential conflicts of interest between (i) itself,
including its management, employees, and close • There are obligations on a CCP’s directors to act
for proper purpose and not misuse position or
associates, and (ii) its Clearing Members, including
information imposed under the Corporations
Clients of a Clearing Member which are known to the
Act
and the common law.172
CCP.
It must maintain and implement adequate
procedures to resolve possible conflicts of interest.169
• A CCP must have adequate arrangements for
If such arrangements are not sufficient to ensure that
supervising its services, including arrangements
damage to the interests of a Clearing Member or Client
for handling conflicts between the commercial
are prevented, the CCP must clearly disclose the general
interests of the CCP and the need for the CCP to
nature or source of conflicts of interest to the Clearing
ensure that its services are provided in a fair and
Member (and, if known to the CCP, the Client) before
effective way.173
accepting new transactions from that Clearing
• CCPs must meet the following obligations:
Member.170
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Conflicts of interest
The Australian regime for CCPs includes binding
conflicts of interest requirements which are
applicable, at a jurisdictional level, to CCPs in
Australia, and which are broadly equivalent to
those of EMIR.

A CCP must take reasonable steps to prevent any misuse
of information held in its systems and must prevent the
use of that information for other business activities.
CCPs should adequately assess and monitor the extent
to which board members that sit on the boards of
different entities have conflicts of interest, whether
within or outside the group of the CCP.171

•

o

Handling conflicts between commercial
interests and ensuring that the CCP’s
services are provided in a fair and effective way;

o

Detecting potential or actual noncompliance with the law or operating
rules;

o

Dealing with actual or suspected
breaches of the law or operating rules,
including remedial, disciplinary and
other deterrent measures;

o

Dealing with complaints about the CCP
or its clearing members.174

In order to identify and appropriately respond
to actual or potential conflicts of interest, CCPs
should have arrangements in place to anticipate
when conflicts may arise and handle them
properly. Conflicts may arise when making decisions relating to:
o

admitting a person to the CCP as a
clearing member;

o

commercial interests and supervisory or
regulatory interests;

o

monitoring of a clearing member;

o

taking investigative or disciplinary action;

o

exercising discretions, such as granting
waivers from the CCP’s operating rules
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or charging variable fees;
o

a related party within the same group,
such as a market operator for whose
participants the CCP provides services;
or

o

providing the CCP’s services in respect
of transactions in financial products
which take place in a particular financial
market that is competing with a financial market operated by a related party.175

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Clearly specify the roles and responsibilities of a
CCP’s board of directors (or equivalent), and
have documented procedures for its functioning,
including procedures to identify, address and
manage member conflicts of interest.176

•

Have governance arrangements to protect
against the misuse of confidential information.
177

•

Have governance arrangements that ensure that
the CCP's design, rules, overall strategy and major decisions reflect appropriately the legitimate
interests of its direct and indirect participants
and other relevant stakeholders. Governance arrangements should provide for consultation and
stakeholder engagement through appropriate
forums on operational arrangements, risk con-
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trols and default management rules and procedures.178
•

A CCP should have clear and comprehensive
rules, policies and procedures and should provide sufficient information and data to enable
clearing members to have an accurate understanding of the risks they incur by participating
in the CCP.179

•

Where a CCP is part of a larger organisation or
corporate group, consider any conflicts of interest or other issues that may arise from its relationship to its parent or to other affiliated entities.180

•

Where a CCP forms part of a corporate group,
some of the roles and responsibilities of the
board may be carried out on a group-wide basis,
for instance by the board of the CCP’s parent
company. However, the CCP must be able to
demonstrate that any such alternative governance arrangements are effective. In particular,
the CCP should be able to demonstrate that such
arrangements uphold its capacity to meet its
regulatory and other obligations, and in no way
compromise or subordinate the CCP’s interests
to the interests of the group. 181

•

Where a CCP is part of a group of companies,
ensure that measures are in place such that decisions taken in accordance with its obligations
as a CCP cannot be compromised by the group
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structure or by board members also being
members of the board of other entities in the
same group. In particular, such a CCP should
consider specific procedures for preventing and
managing conflicts of interest, including with
respect to intra-group outsourcing arrangements. 182
•

Where a CCP utilises staff or other resources
that are employed or owned by other group entities, there may be circumstances in which it is in
the interests of the group to withhold the provision of those resources – for instance, if it appears likely that the CCP may enter external
administration. Conflicts could also arise between the risk management objectives of a CCP
and the business interests of other group entities. A CCP should therefore ensure that potential conflicts will not prevent it from appropriately managing its risks and fulfilling its regulatory and other obligations. 183

Business continuity

Business continuity

Business continuity

The CCP must maintain an organisational structure that
ensures continuity and orderly functioning in the
performance of its services and activities.184

Under the Corporations Act, as articulated in the
ASIC Regulatory Guide:

The Australian regime for CCPs includes business
continuity requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

A CCP must implement and maintain a business
continuity policy and disaster recovery plan to ensure
the preservation of its functions, the recovery of
operations and the fulfilment of its obligations. The
disaster recovery plan must at least allow the recovery of
all transactions at the time of disruption to allow the

Involve the directors of the CCP closely in the
development of plans for operating the CCP and
monitoring compliance with its rules. 193
Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
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The Australian regime does not specifically require
CCPs to have a crisis management function to act in
case of emergency. However, CCPs must have
clearly defined roles and responsibilities for
addressing crystallised operational risk and a board

CCP to continue to operate with certainty and to
complete settlement on the scheduled date.185
•

Strategy and policy. The business continuity
policy and disaster recovery plan must be approved
by the board and subject to independent reviews
that are reported to the board. The business continuity policy must identify all critical business functions and related systems, and take into account external links and interdependencies within the financial infrastructure, including trading venues
cleared by the CCP, securities settlement and payment systems and credit institutions used by the
CCP or a linked CCP. It should also take into account critical functions or services which have been
outsourced. The business continuity plan should,
inter alia, identify the maximum acceptable down
time for critical functions and systems, which must
not be higher than two hours. End of day procedures and payments should be completed on the
required day in all circumstances.186

•

Business impact analysis. A CCP must conduct a business impact analysis to identify its critical functions and have in place arrangements to ensure the continuity of its critical functions based on
various disaster scenarios187.

•

Disaster recovery. A CCP must maintain a
secondary processing site capable of ensuring continuity of all of its critical functions, which must
have a geographical risk profile which is different
from that of the primary site.188

•

Testing and monitoring. A CCP must test and

•

•

•

Establish (an obligation on the board of the
CCP) a clear, documented risk management
framework that includes the CCP’s risk tolerance policy, assigns responsibilities and accountability for risk decisions, and addresses
decision-making in crises and emergencies.
Governance arrangements should ensure that
the risk management and internal control
functions have sufficient authority, independence, resources and access to the board, including through the maintenance of a separate
and independent internal audit function. 194
Have board and governance arrangements
that support the use of clear and comprehensive rules and key procedures, including detailed and effective clearing member default
rules and procedures. Governance arrangements should ensure that procedures are in
place to support the board’s capacity to act appropriately and immediately if any risks arise
that threaten the CCP’s viability as a going
concern. The governance arrangements should
also provide for effective decision-making in a
crisis and support any procedures and rules
designed to facilitate the recovery or orderly
wind-down of the CCP. 195
Involve the board in decisions regarding new
crisis management frameworks, adoption of
processes and templates for reporting significant risk exposures, and adoption of processes
for considering adherence to relevant market
protocols. 196
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approved crisis management framework. On
balance, the objectives of the Australian regime are
broadly equivalent to the objectives of the EMIR
regime.

monitor its business continuity policy and disaster
recovery plan at regular intervals taking into account scenarios of large scale disasters and switchovers between primary and secondary sites.189
•

Maintenance. A CCP must regularly review and
update its business continuity policy and disaster
recovery plan to include the most suitable recovery
strategy, taking into consideration the outcome of
tests and the recommendations of independent reviews and of the relevant CCPs Competent Authority.190

•

Crisis management. A CCP must have a crisis
management function to act in case of emergency,
which function must be monitored and reviewed by
the board.191

•

Communications. A CCP must have clear procedures to manage internal and external crisis communications and a communication plan documenting how management and relevant external stakeholders will be kept adequately informed during a
crisis).192

•

•

•

•

Clearly define (an obligation on the board of
the CCP) the roles and responsibilities for addressing operational risk and endorse the
CCP's operational risk management framework. Systems, operational policies, procedures and controls should be reviewed, audited and tested periodically and after significant
changes. 197
Have a business continuity plan that addresses
events posing a significant risk of disrupting
operations, including events that could cause a
wide-scale or major disruption. The plan
should incorporate the use of a secondary site
and should be designed to ensure that critical
information technology systems can resume
operations within two hours following disruptive events. Business continuity arrangements
should provide appropriate redundancy of
critical systems and appropriate mitigants for
data loss. The business continuity plan should
be designed to enable the CCP to facilitate settlement by the end of the day of the disruption,
even in case of extreme circumstances. The
CCP should regularly test these arrangements.198
Implement a business continuity plan aimed at
rapid recovery, timely resumption of critical
operations.199
Regularly test and review the business continuity plan and its associated arrangements including training of CCP employees, clearing
members, critical service providers and linked
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•

•

FMIs.200
Maintain at least one secondary site with sufficient resources, capabilities, and functionalities and appropriate staffing arrangements
that would not be affected by a wide-scale disruption and would allow the secondary site to
take over operations if needed. The secondary
site should provide the level of critical services
necessary to perform the functions consistent
with the recovery time objective and should be
located at a sufficient geographical distance
from the primary site that it has a distinct risk
profile. 201
To the extent reasonably practicable under
prevailing law, structure its portability arrangements in a way that makes it highly likely
that the positions and collateral of a defaulting
clearing member’s customers will be transferred to one or more other clearing members.202

Outsourcing

Outsourcing

Outsourcing

Where a CCP outsources operational functions, services
or activities, it remains responsible for discharging all of
its obligations and must ensure that, inter alia: (i)
outsourcing does not result in the delegation of its
responsibilities; (ii) the CCP’s relationship and
obligations towards its Clearing Members and their
Clients are not altered; (iii) the conditions for
authorizing of the CCP do not effectively change, (iv)
outsourcing does not prevent the exercise of the CCP’s
supervisory and oversight functions, or deprive the CCP

Under the Corporations Act, as articulated in the
ASIC Regulatory Guide:

The Australian regime for CCPs includes
outsourcing requirements which are applicable, at
a jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

•

Have adequate processes for monitoring and
assessing the performance of any outsourced licensee obligations.205

•

Contact ASIC about any intention to move or
outsource critical functions overseas in order to
assess any potential regulatory impact and ensure any necessary measures are put in place to
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of necessary systems and controls to manage its risks;
(v) the service provider implements equivalent business
continuity requirements to those required under EMIR;
(vi) the CCP retains necessary expertise and resources to
evaluate the quality of services provided, the
organisational and capital adequacy of the service
provider, and to manage the risks associated with
outsourcing on an ongoing basis; (vii) the CCP has
direct access to relevant information relating to the
outsourcing functions; and (viii) the service provider
cooperates with the relevant CCPs Competent Authority,
and (viii) .the service provider protects any confidential
information relating to the CCP and its clearing
members and clients or, where the service provider is
established in a third country, ensures that the data
protection standards of that third country, or those set
out in the agreement between the parties concerned, are
comparable to the data protection standards in effect in
the Union.203

ensure ASIC has appropriate regulatory oversight of all the components of the CCP.206
•

ASIC may advise the Minister to impose a
conditions to ensure ASIC can exercise appropriate regulatory influence in certain circumstances, by imposing a requirement that a CCP
sets controls around how it deals with outsourcing of critical functions (e.g. core risk management functions).207

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Remain responsible for outsourced systems and
processes and to consult with the RBA prior to
entering into an outsourcing or service provision arrangement for critical functions.208

A CCP may not outsource major activities linked to risk
management without approval from its Competent
Authority. The Competent Authority will require the
CCP to allocate and set out its rights and obligations and
those of the service provider, clearly in a written
agreement. 204

Conduct of business rules – general provisions
When providing services to its Clearing Members and
their Clients, CCPs must act fairly and professionally in
line with the best interests of such Clearing Members
and Clients and sound risk management.209

Conduct of business rules – general provisions Under the Corporations Act, as articulated
in the ASIC Regulatory Guide,:
•

Do all things necessary to ensure that the
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Conduct of business rules – general
provisions The Australian regime for CCPs
includes general business conduct requirements
which are applicable, at a jurisdictional level, to
CCPs in Australia, and which are broadly

A CCP must have accessible, transparent and fair rules
for the prompt handling of complaints. 210

CCP’s services are provided in a fair and effective way, to the extent that it is reasonably practicable to do so.211 Cost by itself will
not make any action ‘not reasonably practicable’, unless the cost is manifestly excessive or unreasonable when compared to the
regulatory outcomes sought. 212
•

Meet their supervisory obligations including dealing with complaints about the CCP
or its clearing members.213

•

Have operating rules that deal with matters
including:

•

the regulated services to be provided by the
CCP;

•

matters relating to risk in the CCP;

•

access to the CCP, including the ongoing
requirements for clearing members;

•

suspension and expulsion of clearing members;

•

disciplinary action against clearing members;

•

procedures for clearing members to address
risks that are relevant to the CCP;

•

requirements to facilitate monitoring of
clearing members’ compliance with operating rules; and

•

handling of defaults.214
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equivalent to those of EMIR.

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Handle complaints in accordance with the
provisions of the CCP’s operating rules,
which have legal effect as set out in section
822B of the Corporations Act 2001.215 Furthermore, CCPs must submit an annual licence report to ASIC which accounts for all
such instances.216

•

Have objective, risk-based and publicly disclosed criteria for participation, which permit fair and open access.217

•

Disclose publicly procedures facilitating the
suspension and orderly exit of a clearing
member that breaches or no longer meets
the participation requirements of the CCP.
Disclose to clearing members sufficient information to enable them to have an accurate understanding of the risks they incur
by participating in a CCP.218

Participation requirements

Participation requirements

Participation requirements

A CCP must establish categories of admissible Clearing
Members and admission criteria, following the advice of
the risk committee.
Such criteria must be nondiscriminatory, transparent and objective so as to
ensure fair and open access to the CCP and must ensure
that clearing members have sufficient financial
resources and operational capacity to meet the
obligations arising from participation in a CCP. Criteria

Under the Corporations Act, as articulated in the
ASIC Regulatory Guide, CCPs are required to:

The Australian regime for CCPs includes
participation requirements which are applicable,
at a jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

•

Do all things necessary to ensure that the CCP’s
services are provided in a fair and effective way,
to the extent that it is reasonably practicable to
do so.224

•

Have operating rules that deal with matters
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that restrict access may only be permitted if their
objective is to control risk.219
Clearing members that clear transactions on behalf of
their clients must have the necessary additional
financial resources and operational capacity to perform
this activity. The CCP’s rules for clearing members must
allow it to gather relevant basic information to identify,
monitor and manage relevant concentrations of risk
relating to the provision of services to clients. Clearing
Members must, upon request, inform the CCP about the
criteria and arrangements they adopt to allow their
Clients to access the services of the CCP. Responsibility
for ensuring that Clients comply with their obligations
remains with Clearing Members.220
A CCP must have objective procedures for the
suspension and exit of clearing members that no longer
meet its admission criteria. A CCP may only deny access
to Clearing Members meeting the criteria where justified
in writing, based on a comprehensive risk analysis.221
A CCP may impose additional obligations on Clearing
Members, such as participation in auctions of a
Defaulting Clearing Member’s (as defined below)
position.
Such additional obligations must be
proportional to the risk brought by the Clearing Member
and must not restrict participation to certain categories
of Clearing Members.222
A CCP must ensure the application of the above criteria
on an ongoing basis and must annually conduct a
comprehensive review of compliance with these
provisions by its Clearing Members.223

including:
•

the regulated services to be provided by the
CCP;

•

matters relating to risk in the CCP;

•

access to the CCP, including the ongoing requirements for clearing members;

•

suspension and expulsion of clearing members;

•

disciplinary action against clearing members;

•

procedures for clearing members to address
risks that are relevant to the CCP;

•

requirements to facilitate monitoring of clearing
members’ compliance with operating rules; and

•

handling of defaults.225

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Have objective, risk-based and publicly disclosed criteria for participation, which permit
fair and open access.226

•

Monitor compliance with its participation
requirements on an on-going basis and have
clearly defined and publicly disclosed procedures for facilitating the suspension and orderly
exit of a clearing member that breaches, or no
longer meets, the participation requirements. 227

•

Disclose publicly procedures facilitating the
suspension and orderly exit of a clearing mem-
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ber that breaches or no longer meets the participation requirements of the CCP. Disclose to
clearing members sufficient information to enable them to have an accurate understanding of
the risks they incur by participating in a CCP.228
•

Ensure that its rules, procedures and agreements allow it to gather basic information about
indirect participation in order to identify, monitor and manage any material risks to the CCP
arising from such tiered participation arrangements. 229

•

Identify indirect participants responsible for a
significant proportion of transactions processed
by the CCP and indirect participants whose
transaction volumes or values are large relative
to the capacity of the direct clearing members
through which they access the CCP in order to
manage the risks arising from these transactions. 230

Transparency

Transparency

Transparency

A CCP and its Clearing Members must publicly disclose
the prices and fees associated with each service provided
separately (including discounts and rebates and the
conditions to benefit from such reductions).231

Under the Corporations Act, as articulated in the
ASIC Regulatory Guide:

The Australian regime for CCPs includes
transparency requirements which are applicable,
at a jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

A CCP must also publicly disclose (i) on an aggregated
basis, the volumes of cleared transactions for each class
of instruments cleared, (ii) the operational and technical
requirements relating to communication protocols used
with third parties, and (iii) any breaches by clearing

•

A CCP must give written notice to ASIC, as
soon as practicable, if the CCP has reason to
suspect that a clearing member has committed, is committing, or is about to commit a significant contravention of the CCP’s
rules.236
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An Australian CCP is not specifically required to
disclose to the public any breaches by clearing
members of the CCP’s participation requirements.
However, an Australian CCP is required to notify
the Australian authorities of any breaches by

members of its participation requirements, except
where the competent authority, after consulting ESMA,
considers that such disclosure would constitute a threat
to financial stability or to market confidence or would
seriously jeopardize the financial markets or cause
disproportionate damage to the parties involved.232
A CCP must allow its Clearing Members and Clients
separate access to the specific services provided.233
A CCP must inform Clearing Members and their Clients
of the risks associated with the services provided.234
A CCP must disclose (i) to its Competent Authority the
costs and revenues of the services and (ii) to its
Competent Authority and Clearing Members the price
information used to calculate its end-of-day exposures
to its Clearing Members.235

•

A CCP must do all things necessary to ensure that the CCP’s services are provided in
a fair and effective way, to the extent that it
is reasonably practicable to do so.237

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Have objective, risk-based and publicly disclosed criteria for participation, which permit fair and open access.238

•

Disclose publicly procedures facilitating the
suspension and orderly exit of a clearing
member that breaches or no longer meets
the participation requirements of the CCP.
Disclose to clearing members sufficient information to enable them to have an accurate understanding of the risks they incur
by participating in a CCP.239

•

Disclose basic risk and activity data, as directed by the RBA from time to time. 240

•

A CCP should disclose clear descriptions of
the system's design and operations, as well
as the CCP's and clearing members' rights
and obligations, so that clearing members
can assess the risks they would incur by
participating in the CCP. 241

•

A CCP should provide all necessary and appropriate documentation and training to facilitate clearing members' understanding of
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clearing members. On balance, the objectives of the
Australian regime are broadly equivalent to the
objectives of the EMIR regime.

the CCP's rules, policies and procedures
and the risks they face from participating in
the CCP. 242
•

Disclose relevant information for clearing
members and, more generally, the public,
which could include general information on
the CCP’s full range of activities and operations, such as the names of direct clearing
members in the CCP, key times and dates in
its operations, and its overall risk management framework (including its margin
methodology and assumptions), the CCP’s
financial condition, financial resources to
withstand potential losses, timeliness of
settlements, and other performance statistics. With respect to data, a CCP should, at
a minimum, disclose basic data on transaction volumes and values, margin and collateral holdings, prefunded default resources,
and liquid resources. The CCP should also
disclose any additional data that the RBA
may direct it to disclose from time to time.
243

•

Provide sufficient disclosure such that customers can understand how much customer
protection is provided, how segregation and
portability are achieved, and any risks or
uncertainties associated with such arrangements. 244

•

Inform the RBA as soon as reasonably practicable if a clearing member defaults or if
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the CCP has reasonable grounds for suspecting that a clearing member will not be
able to meet its future obligations. 245

Segregation and portability

Segregation and portability

Segregation and portability

A CCP must keep separate records and accounts that
enable it to identify and segregate the assets and
positions of one Clearing Member from the assets and
positions of any other Clearing Member and from its
own assets. In addition, a CCP must offer to keep
separate records and accounts enabling each Clearing
Member to either (i) distinguish the assets and positions
of that Clearing Member from those held for the
accounts of its Clients (“omnibus client segregation”) or
(ii) distinguish the assets and positions held for the
account of a Client from those held for the accounts of
other Clients (“individual client segregation”).246

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes
segregation and portability requirements which
are applicable, at a jurisdictional level, to CCPs in
Australia, and which are broadly equivalent to
those of EMIR.

A Clearing Member must keep separate records and
accounts that enable it to distinguish both in accounts
held with the CCP and in its own accounts its assets and
positions from the assets and positions held for the
account of its Clients.
A Clearing Member must offer its Clients, at least, the
choice between omnibus client segregation and
individual client segregation and inform them of the
costs and level of protection (as further described below)
associated with each option. The Client must confirm its
choice in writing. When a Client opts for individual
client segregation, any margin in excess of the Client’s
requirement must also be posted to the CCP and

•

•

At a minimum, have segregation and portability arrangements that effectively protect
a participant’s customers’ positions and related collateral from the default or insolvency of that participant. If the CCP additionally offers protection of such customer
positions and collateral against the concurrent default of the participant and a fellow
customer, the CCP should take steps to ensure that such protection is effective.252
Structure their portability arrangements in
a way that makes it highly likely that a customer’s positions and collateral are portable. 253

•

Employ an account structure that enables it
readily to identify positions of a participant’s customers and to segregate related
collateral. A CCP should maintain customer
positions and collateral in individual customer accounts or in omnibus customer accounts, or equivalent. 254

•

CCP Standards 13.2 and 13.3, which come
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Australian CCPs are required to offer the same
minimum level of client asset protection as CCPs
under EMIR (omnibus client segregation). The
concept of individual segregation also features in
the Australian regime, albeit CCPs have some
discretion over whether or not they offer accounts
with such an additional level of client asset
protection. The offer of individually segregated
client accounts is compulsory under EMIR.
However, associated RBA guidance draws out the
relevant considerations for a CCP in determining
appropriate account structures. The RBA has also
issued an interpretation of its FSS requirements
such that CCPs which clear a range of derivatives
products with different characteristics (including
levels of liquidity), and for a range of clearing
members and underlying customer types, are
expected to offer account structures that enable
clearing members to offer their clients a choice
between individual and omnibus segregation.261

distinguished from the margins of other Clients or
Clearing Members and must not be exposed to losses
connected to positions recorded in another account.247
CCPs and Clearing Members must publicly disclose the
levels of protection offered, including the costs and main
legal implications (including information relating to
treatment on insolvency) of each level of protection and
must offer those services on reasonable commercial
terms.248
A CCP must have a right of use relating to the margins
or default fund contributions collected via a security
financial collateral arrangement, within the meaning of
Article 2(1)(c) of Directive 2002/47/EC on financial
collateral arrangements, provided that the use of such
arrangements is provided for in its operating rules. The
Clearing Member must confirm its acceptance of the
operating rules in writing. The CCP must publicly
disclose that right of use, which shall be exercised in
accordance with Article 47 (Investment Policy).249
The requirement to distinguish assets and positions
with the CCP in accounts is satisfied where:
(a) the assets and positions are recorded in separate
accounts;
(b) the netting of positions recorded on different accounts is prevented;
(c) the assets covering the positions recorded in an
account are not exposed to losses connected to positions
recorded in another account.250
For purposes of the above, assets refer to collateral held

into force on 31 March 2014, do not explicitly require that a CCP offer the choice between individual and omnibus account
structures. However, associated guidance
(particularly 13.2.2-13.2.9) draws out the
relevant considerations for a CCP in determining appropriate account structures,
while the guidance in 13.3.1 observes that
“in order to achieve a high likelihood of
portability, a central counterparty will need
to: have the ability to identify positions that
belong to customers; identify and assert
rights to related collateral held by or
through the central counterparty; transfer
positions and related collateral to one or
more other participants…”.
Where a CCP that clears a range of derivatives products with different characteristics
(including levels of liquidity) and for a variety of participant and underlying customer
types, the Bank will interpret CCP Standards 13.2 and 13.3 as requiring that the CCP
employ an account structure that enables
its clearing members to offer their customers a choice between individual and omnibus segregation. Such choice should be sufficient to enable customers to choose clearing arrangements that deliver protections
appropriate to the scale, scope and nature
of their business.
Accordingly, such CCPs will be expected to
make available to their clearing members
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Such CCPs will be expected to make available to
their participants an account structure that enables
the participants to offer their customers, in addition
to a net omnibus client account structure, an option
that allows for separate identification and
protection of individual customers’ gross positions
and collateral (or collateral value). On balance, the
objectives of the Australian regime are broadly
equivalent to the objectives of the EMIR regime.
With regards to the specific features of an
individually segregated account, the Australian
regime does not require that clearing members pass
to the CCP excess margin received from clients.
However, the RBA has issued an interpretation of
its FSS requirements such that CCPs which clear a
range of derivatives products with different
characteristics (including levels of liquidity), and for
a variety of clearing members and underlying
customer types, are expected to make available an
account structure that enables excess customer
collateral to be held directly with the CCP.262
The Australian regime does not specifically
prescribe the legal mechanism through which a CCP
has the right to use margin or default fund
contributions, but CCPs are required to have
policies that provide for an enforceable legal
framework for the reuse of collateral.
The Australian regime also does not specifically
require CCPs to publicly disclose a right of use with
respect to margins or default fund contributions,
however a CCP must disclose its rules, which would

to cover positions and include the right to the transfer of
assets equivalent to that collateral or the proceeds of the
realization of any collateral, but does not include default
fund contributions.251

an account structure that enables the clearing members to offer their customers, in
addition to a net omnibus client account
structure, an option that allows for separate
identification and protection of individual
customers’ gross positions and collateral (or
collateral value). To further protect customers, the CCP will be expected to make available an account structure that enables excess customer collateral to be held directly
with the CCP. 255
•

Have clear and transparent rules regarding
the reuse of collateral. In particular, the
rules should clearly specify when a CCP
may reuse its clearing member collateral
and the process for returning that collateral
to clearing members. In general, a CCP
should not rely on the reuse of collateral as
an instrument for increasing or maintaining
its profitability. However, CCP may invest
any cash collateral received from clearing
members on their behalf. 256

•

Have a robust legal basis for the CCP’s activities. The legal basis defines, or provides
the foundation for relevant parties to define, the rights and obligations of the CCP,
its clearing members, and other relevant
parties, such as its clearing members’ customers, custodians, money settlement
agents and service providers. 257

•

Disclose its rules, policies and procedures
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include provisions regarding the use of margin and
default fund contributions upon default, as well as
any other matters relevant to clearing and
settlement. On balance, the objectives of the
Australian regime are broadly equivalent to the
objectives of the EMIR regime.

relating to the segregation of a clearing
member's customers' positions and related
collateral.
•

Disclose its rules, policies and procedures
relating to the segregation of a clearing
member’s customers’ positions and related
collateral. In particular, the CCP should
disclose whether customer collateral is segregated on an individual or omnibus basis.
In addition, a CCP should disclose any constraints, such as legal or operational constraints, that may impair its ability to segregate or port a clearing member’s customers’ positions and related collateral.258

•

Provide sufficient disclosure such that customers can understand how much customer
protection is provided, how segregation and
portability are achieved, and any risks or
uncertainties associated with such arrangements. Customers should have sufficient information about which of their positions and collateral held at or through a
CCP are segregated from positions and collateral of the clearing member and the CCP.
Disclosure regarding segregation should include: whether the segregated assets are reflected on the books and records at the CCP
or unaffiliated third-party custodians; who
holds the customer collateral; and under
what circumstances customer collateral
may be used by the CCP. In particular, the
CCP should disclose whether customer col-
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lateral is protected on an individual or omnibus basis. 259
According to the RBA interpretation of its FSS
requirements, there are advantages and disadvantages to each type of account structure that the
CCP should consider when designing its segregation regime. The individual account structure
provides a high degree of protection to the clearing
level collateral of customers of clearing members in
a CCP, even in the case where the losses associated
with another customer's default exceed the resources of the clearing member. Under this approach, each customer's collateral is held in a
separate, segregated individual account at the CCP,
and depending on the legal framework applicable
to the CCP, a customer's collateral may only be
used to cover losses associated with the default of
that customer (that is, customer collateral is protected on an individual basis). This account structure facilitates the clear and reliable identification
of a customer's collateral, which supports full
portability of an individual customer's positions
and collateral or, alternatively, can expedite the
return of collateral to the customer. Since all collateral maintained in the individual customer's
account is used to margin that customer's positions
only, the CCP should be able to transfer these
positions from the customer account of a defaulting
clearing member to that of another clearing member with sufficient collateral to cover the exposures.
The use of individual accounts and the collection of
margin on a gross basis provide flexibility in how a
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customer's portfolio may be ported to another
clearing member or group of clearing members.
Maintaining individual accounts, however, can be
operationally and resource intensive for the CCP in
settling transactions and ensuring accurate
bookkeeping. Finally, effectively achieving the
advantages of maintaining individual accounts may
depend upon the legal framework applicable to the
insolvency of the clearing member. 260

Exposure management

Exposure management

Exposure management

A CCP must measure and assess its liquidity and credit
exposures to each Clearing Member and to any CCPs
with which it has entered into interoperability
arrangements (“Interoperable CCPs”), on a near to realtime basis.263

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes binding
management requirements which are applicable,
at a jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

•

Have the authority and operational capacity to
make intraday margin calls and payments, both
scheduled and unscheduled, to clearing members.264

•

A CCP in a link arrangement should be able to
cover, at least on a daily basis, its current and
potential future exposures to the linked CCP
and its clearing members, if any, fully with a
high degree of confidence without reducing the
CCP’s ability to fulfil its obligations to its own
clearing members at any time. 265

Margin requirements

Margin requirements

Margin requirements

A CCP must impose, call and collect margin to limit
credit exposures from its Clearing Members and
Interoperable CCPs. Margins must cover potential

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes margin
requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
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exposures that the CCP estimates will occur until the
liquidation of the relevant positions. They should be
sufficient to cover losses that result from at least 99% of
the exposures movements over an approximate time
horizon and they must ensure that a CCP fully
collateralizes its exposures with all its Clearing Members
and Interoperable CCPs, at least on a daily basis. 266
CCPs should follow principles to adequately tailor their
margin levels to the characteristics of each financial
instrument or portfolio they clear.267
CCPs must
regularly monitor and if necessary revise the level of
their margins to reflect market conditions taking into
account any potential procyclical effects of such
revisions.268 A CCP must adopt models and parameters
in setting its margin requirements that capture the risk
characteristics of the products cleared and take into
account the interval between margin collections, market
liquidity and the possibility of changes over the duration
of the transaction. The models and parameters must be
validated by the Competent Authority and subject to an
opinion in accordance with Article 19.269
A CCP must call and collect margins on an intraday
basis, at least when predefined thresholds are exceeded.
A CCP must call and collect margins that are adequate to
cover the risk stemming from the positions registered in
each account with respect to specific financial
instruments. A CCP may calculate margins with respect
to a portfolio of financial instruments provided that the
methodology used is prudent and robust.270
The initial margin (“IM”) to be required by a CCP is
defined as the amount of margin necessary to cover the

•

Mark clearing member positions to market and
collect variation margin at least daily.280

•

Cover their current and potential future exposures to each clearing member fully with a high
degree of confidence using margin and other
prefunded financial resources.281

•

Have the authority and operational capacity to
make intraday margin calls, both scheduled and
unscheduled, from clearing members. Further,
have the ability to place limits on credit exposures, even where these are collateralised. Limits on concentrations of positions or additional
collateral requirements may also be warranted.
282

•

In the event that projected stress-test losses
exceed available financial resources, obtain additional financial resources by ensuring that its
rules and procedures support timely action to
increase financial resources. The nature of the
additional financial resources called may depend on the distribution of projected stress-test
losses. If projected stress-test losses exceed
available financial resources for only a single, or
few clearing members, then it may be appropriate to call for additional margin or other nonpooled financial resources from those clearing
members. The CCP should clearly articulate the
circumstances in which it will call for additional
margin or non-pooled financial resources from
clearing members, and both the form (that is,
cash or eligible non-cash collateral) and the
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which are broadly equivalent to those of EMIR.
When calculating its initial margin requirements,
an Australian CCP must use at least a 99%
minimum confidence interval, whereas under EMIR
a CCP must use (i) a 99.5% minimum confidence
interval for OTC derivatives, unless they have the
same risk characteristics as derivatives executed on
a regulated market or equivalent third country
market in which case the minimum confidence
interval is 99%, and (ii) a 99% minimum confidence
interval for other financial instruments. However,
the RBA has issued an interpretation of its FSS
requirements such that a CCP should apply a
confidence interval of at least 99.5% in relation to
less liquid products such as OTC derivatives.306 On
balance, the objectives of the Australian regime are
broadly equivalent to the objectives of the EMIR
regime.
The Australian regime does not specifically require
a CCP to calculate its initial margin requirements
using historical volatility data from at least the
latest 12-month period, which must capture a full
range of market conditions, including periods of
stress. However a CCP is required to select an
appropriate sample period based on the theoretical
properties of the margin model and empirical tests
on these properties using historical data. The RBA
has also issued an interpretation of its FSS
requirements such that a CCP should consider a
range of time horizons in calibrating its margin
requirements.307 On balance, the objectives of the
Australian regime are broadly equivalent to the

exposures arising from market movements for each
financial instrument margined on a product basis,
expected to occur, based on data from an appropriate
look back period, with a specified confidence interval
and assuming a specified time period for the liquidation
of positions (as all defined below).271
•

Percentage. When calculating IM, a CCP must
use at least the following minimum confidence intervals: (i) for OTC derivatives, 99.5%; and (ii) for
other financial instruments, 99%.272 All classes of
financial instruments are also subject to a criteriabased approach that could increase the required
confidence interval. The criteria-based approach
should take into account factors including: (i) the
complexities and level of pricing uncertainties of
the class of financial products; (ii) the risk characteristics of the class (including volatility, duration,
liquidity, non-linear price characteristics, jump to
default risk and wrong way risk); (iii) the degree to
which other risk controls do not adequately limit
credit exposure; and (iv) the inherent leverage of
the class of financial instrument (including volatility, concentration and difficulties in closing out).273
However, CCPs may apply an alternative
confidence interval of 99% to OTC derivatives that
have the same risk characteristics as derivatives
executed on a regulated market or equivalent third
country market, provided that the risks of the OTC
derivatives contracts cleared are appropriately
mitigated, taking into account the criteria listed
above.274

time frame in which calls must be satisfied. The
CCP should periodically engage with clearing
members to ensure that they understand their
potential obligations and have taken appropriate steps to ensure that they would be able to
meet them. Where projected stress-test losses
are consistently widely dispersed across clearing members, then it may be appropriate for the
CCP to augment pooled financial resources. 283
•

CCPs should ensure that in conducting stress
testing, the CCP considers the effect of a wide
range of relevant stress scenarios in terms of
both defaulters’ positions and possible price
changes in liquidation periods.284

•

A CCP should regularly review and validate its
margin system. 285

•

Have its risk management model validated
annually.286

•

A full validation of a CCP’s risk management
model should be performed at least annually.287

•

Independently validate, on an on-going basis,
the models and their methodologies used to
quantify, aggregate and manage the CCP’s risks.
Such validation including an evaluation of the
conceptual soundness of (including developmental evidence supporting) the models; an ongoing monitoring process that includes verification of processes and benchmarking; and an
analysis of outcomes that includes back-testing.
288
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objectives of the EMIR regime.
EMIR prescribes minimum liquidation times of 5
business days for OTC derivatives and 2 business
days for other financial instruments and OTC
derivatives that have the same risk characteristics
as derivatives executed on regulated market or
equivalent third country market. The Australian
regime is more general, requiring a liquidation
period of at least two business days, or at least five
business days for less liquid markets. However, the
RBA has also issued an interpretation of its FSS
requirements such that a CCP should use a
liquidation period of at least five days for less liquid
products, such as OTC derivatives and the higher of
a one or two business day liquidation period for
more liquid exchange-traded products.308
On
balance, the objectives of the Australian regime are
broadly equivalent to the objectives of the EMIR
regime.
With regards to portfolio margining, unlike CCPs
under EMIR, an Australian CCP is not limited to a
maximum reduction of 80% of the difference
between (i) the sum of the initial margin
requirement for each instrument calculated on an
individual basis and (ii) the initial margin
requirement calculated based on a combined
estimation of the exposure for the combined
portfolio. However portfolio margining is required
to be based on an economically meaningful
methodology that reflects the degree of price
dependence between the products and ensures that
margin continues to meet or exceed a confidence

CCPs must inform the Competent Authority and
their Clearing Members of the criteria used to
determine the margin percentage for each class of
financial instruments.
•

•

Time horizon for the calculation of historical volatility. A CCP must calculate IM using
historical volatility data from at least the latest 12month period, which must capture a full range of
market conditions, including periods of stress.
CCPs may decide how different observations are
weighted in the model and may use other look back
periods, provided that they result in IMs which are
at least as high as those which would be required
under the prescribed period. Margin parameters
for financial instruments without historical observation period must be based on conservative assumptions.275
Time horizons for the liquidation period.
The liquidation period used to calculate IM must be
at least: (i) for OTC derivatives, 5 business days;
and (ii) for other financial instruments, 2 business
days, it being specified that the CCP must take into
account relevant criteria (including characteristics
of the financial instruments, markets where they
are traded, period for calculation and collection of
margin).276 However, CCPs may use an alternative
liquidation period of at least 2 business days for
OTC derivatives that have the same risk characteristics as derivatives executed on regulated market
or equivalent third country market, provided that it
can prove to its competent authority that such a period would be more appropriate in view of the spe-

•

Have its margin methodology reviewed and
validated by a qualified and independent party
at least annually or more frequently if there are
material market developments. Any material
revisions or adjustments to the methodology or
parameters should be subject to appropriate
governance processes and validated prior to
implementation. 289

•

A CCP must inform the RBA as soon as reasonably practicable of any internal audits or independent external expert reviews of its operations, risk management processes or internal
control mechanisms, including providing the
conclusions of such audits or reviews. 290

•

A CCP should inform the RBA in a timely manner of any events or changes to its operations or
circumstances that may materially impact its
management of risks or ability to continue operations. A CCP should also regularly provide
information to the RBA regarding its financial
position and risk controls on a timely basis. 291

•

In accordance with CCP Standard 21.1(j), which
requires notification of “…any internal audits or
independent external reviews are undertaken of
its operations, risk management processes or
internal control mechanisms, including providing the conclusions of such audits or reviews”, a
CCP will be expected to provide the RBA with a
copy of any review of its margin methodology.
292

•

Percentage. Margin models and parameters
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level of at least 99 per cent during periods of actual
and simulated market stress. On balance, the
objectives of the Australian regime are broadly
equivalent to the objectives of the EMIR regime.
With regards to the validation of a CCP’s models
and parameters, unlike CCPs under EMIR, an
Australian CCP is not required to submit material
changes to its models and parameters to the
Australian authorities for validation. However, an
Australian CCP is required to have its margin
methodology reviewed and validated by a qualified
and independent party at least annually, or more
frequently if there are material market
developments, and to have any material revisions or
adjustments to the methodology or parameters
validated prior to implementation. The RBA has
issued an interpretation of its FSS requirements
such that a CCP must provide the RBA with a copy
of any review of its margin methodology.309 On
balance, the objectives of the Australian regime are
broadly equivalent to the objectives of the EMIR
regime.

cific features of the relevant OTC derivative. 277 In
all cases, for the determination of the appropriate
liquidation period, the CCP must evaluate and sum
at least (i) the longest period that may elapse from
the last collection of margins up to the declaration
of default or activation of default management process by the CCP and (ii) the estimated period needed to design and execute the strategy for the management of default of a Clearing Member according
to the characteristics of each class of financial instruments and (iii) where applicable, the period
needed to cover the counterparty risk to which the
CCP is exposed.
•

Portfolio margining. A CCP may allow for
offsets or reductions to the required margin across
financial instruments cleared by the CCP if the
price risk of one or a set of instruments is significantly and reliably correlated, or based on equivalent statistical parameters of dependence, with other instruments. The CCP must document its approach on portfolio margining and must at least establish that the relevant correlation is reliable over
the relevant look back period and demonstrates resilience over stressed scenarios. The maximum reduction is 80% of the difference between (i) the
sum of the IMs for each instrument calculated on
an individual basis and (ii) the IM calculated based
on a combined estimation of the exposure for the
combined portfolio. Where a CCP is not exposed to
any potential risk from the margin reduction, it
may apply a reduction of up to 100% of this difference.278

must be sufficient to cover at least 99% with respect to the estimated distribution of future exposure.293
The method selected by a CCP to estimate its
potential future exposure should be capable of
measuring and incorporating the effects of price
volatility and other relevant product factors and
portfolio effects over a close out period that reflects the market size and dynamics for each
product cleared by the CCP294
•

The guidance to this CCP Standard elaborates
further. In particular, the guidance in paragraphs 6.3.1 – 6.3.3 and 6.5.1 requires that:
“…the method selected by the central counterparty to estimate its potential future exposure
should be capable of measuring and incorporating the effects of price volatility and other relevant product factors and portfolio effects over a
close out period that reflects the market size
and dynamics for each product cleared by the
central counterparty…”
“…close out periods should be set on a productspecific basis because less liquid products might
require significantly longer close out periods…”
“…a central counterparty should select an appropriate sample period for its margin model to
calculate required margin for each product that
it clears…”
“…selection of the period should be carefully
examined based on the theoretical properties of
the margin model and empirical tests on these
properties using historical data…”
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•

“…a central counterparty should base [margin]
offsets on an economically meaningful methodology that reflects the degree of price dependence between the products…”, and should make
“…prudent assumptions…about product offsets.”

Procyclicality. A CCP must ensure that its
policy for selecting and revising the confidence interval, liquidation period and look back period deliver stable and prudent margin requirements that
limit procyclicality to the extent the soundness and
financial security of the CCP are not affected. A
CCP must choose from a menu of margin-setting
options to address procyclicality risks: (i) applying
a margin buffer of at least 25% that the CCP allows
to be temporarily exhausted in periods where IM
requirements are rising significantly; (ii) assigning
at least a 25% weight to stressed observations in the
look back period; and (iii) ensuring that the CCP’s
IM requirements are not lower than those that
would be calculated using a volatility estimated
over a ten-year historical look back period.279

In accordance with the guidance summarised
above, the RBA will interpret CCP Standards
6.3 and 6.5 in such a way that a CCP which
clears a range of derivatives products with varying degrees of liquidity and provides services to
systemically important financial institutions
headquartered in multiple jurisdictions – would
typically be expected to apply a higher confidence interval, of at least 99.5 per cent, in relation to less liquid products, such as OTC derivatives, to reflect increased uncertainty around
potential future exposure for products with
such characteristics. 295
•

Time horizon for the calculation of historical volatility. Select an appropriate
sample period for its margin model to calculate
required initial margin for each product that it
clears and document the period and related
analysis for each product type. Selection of the
period should be carefully examined based on
the theoretical properties of the margin model
and empirical tests on these properties using
historical data. In certain instances, a CCP may
need to determine margin levels using a shorter
historical period to reflect new or current volatility in the market more effectively. Conversely,
a CCP may need to determine margin levels
based on a longer historical period in order to
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reflect past volatility. A CCP should also consider simulated data projections that would capture plausible events outside of the historical
data especially for new products without
enough history to cover stressed market conditions. 296
A CCP should select an appropriate sample period for its margin model to calculate required
initial margin for each product that it clears and
should document the period and related analysis for each product type. Selection of the period
should be carefully examined based on the theoretical properties of the margin model and
empirical tests on these properties using historical data297
•

The guidance to this CCP Standard elaborates
further. In particular, the guidance in paragraphs 6.3.1 – 6.3.3 and 6.5.1 requires that:
“…the method selected by the central counterparty to estimate its potential future exposure
should be capable of measuring and incorporating the effects of price volatility and other relevant product factors and portfolio effects over a
close out period that reflects the market size
and dynamics for each product cleared by the
central counterparty…”
“…close out periods should be set on a productspecific basis because less liquid products might
require significantly longer close out periods…”
“…a central counterparty should select an appropriate sample period for its margin model to
calculate required margin for each product that
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it clears…”
“…selection of the period should be carefully
examined based on the theoretical properties of
the margin model and empirical tests on these
properties using historical data…”
“…a central counterparty should base [margin]
offsets on an economically meaningful methodology that reflects the degree of price dependence between the products…”, and should make
“…prudent assumptions…about product offsets.”
In accordance with the guidance summarised
above, the RBA will interpret CCP Standards
6.3 and 6.5 in such a way that a CCP which
clears a range of derivatives products with varying degrees of liquidity and provides services to
systemically important financial institutions
headquartered in multiple jurisdictions – would
typically be expected to consider a range of
sample periods to inform the calibration of
margin requirements. 298
•

Time horizons for the liquidation period. Hold initial margin to cover conservative
estimates of the time horizons for the effective
hedging or close out of the particular types of
products cleared by the CCP (including in
stressed market conditions).299
A CCP should select an appropriate close out
period for each product that it clears and document the close out periods and related analysis for each product type. A CCP should base its
determination of the close out periods for its initial margin model upon historical price and li-
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quidity data, as well as reasonably foreseeable
events in a default scenario. The close out period should account for the impact of a clearing
member's default on prevailing market conditions. Inferences about the potential impact of a
default on the close out period should be based
on historical adverse events in the product
cleared, such as significant reductions in trading or other market dislocations. The close out
period should be based on anticipated close out
times in stressed market conditions but may also take into account a CCP's ability to hedge effectively the defaulter's portfolio. Further, close
out periods should be set on a product-specific
basis because less liquid products might require
significantly longer close out periods. As a general guide, a CCP should assume a close out period of at least two business days, or at least five
business days for less liquid markets. A CCP
should also consider and address position concentrations, which can lengthen close out time
frames and add to price volatility during close
outs. 300.
•

The guidance to this CCP Standard elaborates
further. In particular, the guidance in paragraphs 6.3.1 – 6.3.3 and 6.5.1 requires that:
“…the method selected by the central counterparty to estimate its potential future exposure
should be capable of measuring and incorporating the effects of price volatility and other relevant product factors and portfolio effects over a
close out period that reflects the market size
and dynamics for each product cleared by the
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central counterparty…”
“…close out periods should be set on a productspecific basis because less liquid products might
require significantly longer close out periods…”
“…a central counterparty should select an appropriate sample period for its margin model to
calculate required margin for each product that
it clears…”
“…selection of the period should be carefully
examined based on the theoretical properties of
the margin model and empirical tests on these
properties using historical data…”
“…a central counterparty should base [margin]
offsets on an economically meaningful methodology that reflects the degree of price dependence between the products…”, and should make
“…prudent assumptions…about product offsets.”
In accordance with the guidance summarised
above, the RBA will interpret CCP Standards
6.3 and 6.5 in such a way that a CCP which
clears a range of derivatives products with varying degrees of liquidity and provides services to
systemically important financial institutions
headquartered in multiple jurisdictions – would
typically be expected to use a close out assumption of at least five days for less liquid products,
such as OTC derivatives, and the higher of a one
or two day close-out period for more liquid exchange-traded products.301
•

Portfolio margining. In calculating margin
requirements, and where the CCP allows offsets
or reductions in required margin across products that it clears or between products that it
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and another CCP clear, ensure that the risk of
one product is significantly and reliably correlated with the risk of the other product.302
A CCP should base offsets on an economically
meaningful methodology that reflects the degree
of price dependence between the products. Often, price dependence is modelled through correlations, but more complete or robust
measures of dependence should be considered,
particularly for products with non-linear risks.
In any case, the CCP should consider how price
dependence can vary with overall market conditions, including stressed market conditions. Following the application of offsets, the CCP needs
to ensure that the margin continues to meet or
exceed the single-tailed confidence level of at
least 99 per cent with respect to the estimated
distribution of the future exposure of the portfolio. If a CCP uses portfolio margining, it should
continuously review and test offsets among
products. It should test the robustness of its
portfolio method on both actual and appropriate
hypothetical portfolios. It is especially important to test how correlations perform during
periods of actual and simulated market stress to
assess whether the correlations break down or
otherwise behave erratically. Prudent assumptions informed by these tests should be made
about product offsets. 303
•

The guidance to this CCP Standard elaborates
further. In particular, the guidance in para-

83

graphs 6.3.1 – 6.3.3 and 6.5.1 requires that:
“…the method selected by the central counterparty to estimate its potential future exposure
should be capable of measuring and incorporating the effects of price volatility and other relevant product factors and portfolio effects over a
close out period that reflects the market size
and dynamics for each product cleared by the
central counterparty…”
“…close out periods should be set on a productspecific basis because less liquid products might
require significantly longer close out periods…”
“…a central counterparty should select an appropriate sample period for its margin model to
calculate required margin for each product that
it clears…”
“…selection of the period should be carefully
examined based on the theoretical properties of
the margin model and empirical tests on these
properties using historical data…”
“…a central counterparty should base [margin]
offsets on an economically meaningful methodology that reflects the degree of price dependence between the products…”, and should make
“…prudent assumptions…about product offsets.”
In accordance with the guidance summarised
above, the RBA will interpret CCP Standards
6.3 and 6.5 in such a way that a CCP which
clears a range of derivatives products with varying degrees of liquidity and provides services to
systemically important financial institutions
headquartered in multiple jurisdictions – would
typically be expected to make prudent assump-
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tions regarding margin offsets between products and ensure the value of such offsets does
not exceed 80 per cent of the estimated reduction in exposure due to price dependencies between the products.304
•

Procyclicality. Have initial margin models
that, to the extent practicable and prudent, limit the need for destabilising pro-cyclical changes.305

Default fund

Default fund

Default fund

A CCP must maintain a pre-funded default fund to cover
losses that exceed those losses to be covered by margin
requirements arising from the default (including
insolvency procedure) of one or more Clearing
Members. A CCP must establish (i) a minimum amount
below which the size of the default fund may not fall in
any circumstances, and (ii) a minimum size and criteria
to determine Clearing Member contributions to the
default fund, which must be proportionate to the
exposures of each Clearing Member.310

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes default
fund requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

The default fund must enable to the CCP to withstand,
under extreme but plausible market conditions, the
default of (i) the Clearing Member to which it has the
largest exposure, or (ii) the Clearing Members to which
it has the second and third largest exposures, if the sum
of their exposures is greater. A CCP must develop
scenarios of extreme but plausible market conditions,
which take into account past volatility and scenarios of
sudden sales of financial resources and rapid reductions
in market liquidity.311 A CCP may establish more than

•

Maintain sufficient liquid resources in all
relevant currencies to settle securitiesrelated payments, make required variation
margin payments and meet other payment
obligations on time with a high degree of
confidence under a wide range of potential
stress scenarios that should include, but not
be limited to, the default of the clearing
member and its affiliates that would generate the largest aggregate payment obligation to the CCP in extreme but plausible
market conditions. In addition, a CCP that
is involved in activities with a more complex risk profile or that is systemically important in multiple jurisdictions should
maintain additional financial resources to
cover a wide range of potential stress scenarios that should include, but not be lim-
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EMIR prescribes a specific list of items to be
incorporated into a CCP’s framework for
determining the size of the default fund, whereas
the Australian regime is more general.
Nevertheless, a CCP is required to perform rigorous
stress testing to determine the amount and
sufficiency of its total financial resources available
in the event of a default or multiple defaults in
extreme but plausible market conditions. Stress
tests are required to be performed daily using
standard and predetermined parameters and
assumptions. A CCP is also required to perform a
comprehensive and thorough analysis its stresstesting scenarios, models and underlying
parameters and assumptions on a monthly basis
and a full validation of a CCP’s risk management

one default fund for the different classes of financial
instruments that it clears.312
•

•

Framework and governance. In order to
determine the minimum size of default fund, a CCP
must implement an internal policy framework for
defining the types of extreme but plausible market
conditions that could expose it to the greatest
risk.313

ited to, the default of the two clearing
members and their affiliates that would
generate the largest aggregate credit obligation for the CCP in extreme but plausible
market conditions. 316
•

Framework and governance, identifying extreme but plausible market
conditions and reviewing extreme
but plausible scenarios. Through rigorous stress testing, determine the amount
and regularly test the sufficiency of its total
financial resources available in the event of
a default or multiple defaults in extreme but
plausible market conditions. Stress tests
should be performed daily using standard
and predetermined parameters and assumptions. On at least a monthly basis,
CCPs should perform a comprehensive and
thorough analysis of stress-testing scenarios, models and underlying parameters and
assumptions used. CCPs should perform
this analysis of stress testing more frequently when the products cleared or markets served display high volatility, become
less liquid, or when the size or concentration of positions held by a CCP’s clearing
members increases significantly. A full validation of a CCP’s risk management model
should be performed at least annually.317

•

In conducting stress testing, a CCP should
consider the effect of a wide range of relevant stress scenarios in terms of both de-

Identifying extreme but plausible market
conditions. This framework must:
(a) reflect the risk profile of the CCP, taking into
account
cross-border
and
cross-currency
exposures;
(b) identify the market risks to which a CCP would
be exposed following the default of one or more
Clearing Members for all relevant markets;
(c) reflect additional risks to the CCP arising from
the simultaneous failure of entities in the same
group as the Defaulting Clearing Member;
(d) individually identify all of the markets to which
a CCP is exposed in a Clearing Member default
scenario, and for each identified market specify
extreme but plausible conditions based on (i) a
range of historical scenarios, including periods of
extreme market movements observed over the
previous 30 years (or as long as reliable data is
available); and (ii) a range of potential future
scenarios, considering the extent to which extreme
price movements could occur on multiple markets
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model at least annually. On balance, the objectives
of the Australian regime are broadly equivalent to
the objectives of the EMIR regime.

simultaneously.314
•

faulters’ positions and possible price changes in liquidation periods. Scenarios should
include relevant peak historic price volatilities, shifts in other market factors such as
price determinants and yield curves, multiple defaults over various time horizons,
simultaneous pressures in funding and asset markets, and a spectrum of forwardlooking stress scenarios in a variety of extreme but plausible market conditions. 318

Reviewing extreme but plausible scenarios.
The framework must be discussed by the risk
committee, approved by the board and subject to
review at least annually and more frequently if justified by market developments or material changes
to the contracts cleared by the CCP. Material
changes to the framework must be reported to the
board.315
•

•

•

Have clearly documented and effective
rules and procedures to report stress-test
information to appropriate decision-makers
and ensure that additional financial resources are obtained on a timely basis in
the event that projected stress-test losses
exceed available financial resources. 319
In all cases, a CCP should document its
supporting rationale for, and should have
appropriate governance arrangements relating to, the amount and form of total liquid resources it maintains. 320
Ensure (an obligation on the board of the
CCP) that there is adequate governance surrounding the adoption and use of models,
such as for credit, collateral, margining and
liquidity risk management systems. 321
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Other financial resources

Other financial resources

Other financial resources

A CCP must maintain sufficient pre-funded available
financial resources (“pre-funded financial resources”) to
cover potential losses that exceed losses to be covered by
margin requirements and the default fund.
The
combination of a CCP’s default fund and pre-funded
financial resources must be sufficient to cover the
default of the two Clearing Members to which it has the
largest exposure under extreme but plausible market
conditions. Pre-funded financial resources must include
dedicated resources of the CCP, must be freely available
to the CCP and may not be used to meet a CCP’s
regulatory capital requirements under EMIR, Art. 16. 322

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes other
financial resource requirements which are
applicable, at a jurisdictional level, to CCPs in
Australia, and which are broadly equivalent to
those of EMIR.

A CCP may require a non-defaulting Clearing Member
to provide additional funds in the event of a default of
another Clearing Member. The Clearing Members of a
CCP must have limited exposure to the CCP.323

•

Maintain sufficient liquid resources in all relevant currencies to settle securities-related payments, make required variation margin payments and meet other payment obligations on
time with a high degree of confidence under a
wide range of potential stress scenarios that
should include, but not be limited to, the default of the clearing member and its affiliates
that would generate the largest aggregate payment obligation to the CCP in extreme but plausible market conditions. In addition, a CCP that
is involved in activities with a more complex
risk profile or that is systemically important in
multiple jurisdictions should maintain additional financial resources to cover a wide range
of potential stress scenarios that should include,
but not be limited to, the default of the two
clearing members and their affiliates that would
generate the largest aggregate credit obligation
for the CCP in extreme but plausible market
conditions. 324The guidance in 4.4.2, states that
“…determinations of whether a CCP is systemically important in multiple jurisdictions should
include consideration of, among other factors:
the location of the CCP’s clearing members; the
aggregate volume and value of transactions that
originate in each jurisdiction in which it operates; the proportion of its total volume and val-
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An Australian CCP is required to maintain financial
resources sufficient to cover the default of the two
clearing members (plus their affiliates) to which the
CCP has the largest exposure under extreme but
plausible market conditions where the CCP is
involved in activities with a more complex risk
profile or is systemically important in multiple
jurisdictions. The RBA has issued an interpretation
of its FSS requirements such that a systemically
important domestic CCP which requires recognition
in the EU and has material participation of EUheadquartered financial institutions is also
systemically important in the EU and therefore
must maintain financial resources sufficient to
cover the default of the two clearing members (plus
their affiliates) to which the CCP has the largest
exposure under extreme but plausible market
conditions.328 The Australian regime is therefore
broadly equivalent to the EMIR regime.
Clearing members are required to have limited
exposure to a CCP under EMIR. Clearing members
are not specifically required to have limited
exposure to an Australian CCP, but obligations on
non-defaulting clearing members in an Australian
CCP are required to be proportionate and a CCP is

ue of transactions that originate in each jurisdiction in which it operates; the range of currencies in which the instruments it clears and
cleared or settled; any links it has with FMIs located in other jurisdictions; and the extent to
which it clears instruments that are subject to
mandatory clearing obligations in multiple jurisdictions…”
In forming a judgement on systemic importance
with reference to these factors, the RBA will
take into account the (implicit or explicit) views
of the relevant overseas regulatory authorities.
In the case of a foreign CCP that provides services to EU-headquartered institutions, the
need to obtain recognition under EMIR is evidence that the EU authorities deem such a CCP
to be a vehicle for the transmission of risks to
the EU. The RBA would therefore expect to
deem a systemically important domestic CCP
that required recognition in the EU and had
material participation of EU-headquartered financial institutions to also be systemically important in that jurisdiction – and therefore systemically important in multiple jurisdictions. 325
•

Ensure that financial and other obligations
created for non-defaulting clearing members in
the event of a clearing member default are proportional to the scale and nature of individual
clearing members’ activities.326

•

The actions that a CCP takes in the event of a
default, such as closing out a defaulter's posi-

89

required to consider the wider market impacts of its
default management actions, and take mitigating
action to minimise market impacts. On balance, the
objectives of the Australian regime are broadly
equivalent to the objectives of the EMIR regime.

tions or auctioning or allocating open positions
to surviving clearing members, could potentially impact on pricing, liquidity and stability in
relevant financial markets. A CCP should consider these wider market impacts of its default
management actions, and take mitigating action
to minimise market impacts as appropriate. 327
Liquidity risk controls

Liquidity risk controls

Liquidity risk controls

A CCP must at all times have access to adequate
liquidity to perform its services and activities.329 To this
effect, it must obtain the necessary credit lines or similar
arrangements to cover its liquidity needs in case the
financial resources at its disposal are not immediately
available. A CCP must measure its potential liquidity
needs daily, taking into account the liquidity risk
generated by the default of at least the two Clearing
Members to which it has the largest exposures.330

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes liquidity
risk control requirements which are applicable, at
a jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

A CCP must establish a robust liquidity risk
management framework to identify measure and
monitor its settlement and funding flows, including its
use of intraday liquidity. The CCP’s liquidity risk
management framework must ensure with a high level
of confidence that the CCP is able to effect payment and
settlement obligations in all relevant currencies as they
fall due, including where appropriate intraday.
•

Assessment of liquidity risk. The framework
should also include: (i) the assessment of potential
future liquidity needs under a wide range of stress
scenarios, including the default of the two Clearing
Members to which it has the largest exposure from
the date of default until the end of the liquidation

•

Have a sound risk management framework for
comprehensively managing legal, credit, liquidity, operational and other risks. 334

•

Have a robust framework to manage its liquidity risks from its clearing members, commercial
bank money settlement agents, nostro agents,
custodians, liquidity providers and other entities. 335

•

Assessment of liquidity risk, access to
liquidity and concentration risk. Effectively measure, monitor and manage their liquidity risk to effect same-day and, where appropriate, intraday and multiday settlement of
payment obligations with a high degree of confidence and taking into account the default of
the clearing member and its affiliates that
would generate the largest aggregate liquidity
obligation for the CCP.336

•

Have effective operational and analytical tools
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An Australian CCP is required to maintain liquidity
resources sufficient to cover the default of the two
clearing members (plus their affiliates) to which the
CCP has the largest exposure under extreme but
plausible market conditions where the CCP is
involved in activities with a more complex risk
profile or is systemically important in multiple
jurisdictions.
The RBA has issued an interpretation of its FSS
requirements such that a systemically important
domestic CCP which requires recognition in the EU
and has material participation of clearing participants established in the EU and clears a range of
derivatives products with different characteristics
(including levels of liquidity), must maintain financial resources sufficient to cover the default of the
two clearing members (plus their affiliates) to
which the CCP has the largest exposure under
extreme but plausible market conditions.351 The

period; and (ii) the liquidity risk generated by its
investment policy in extreme but plausible conditions.331
The framework must include a liquidity plan
approved by the board after consultation of the risk
committee containing procedures relating to the
monitoring and management of liquidity risk
(including inter alia identification of sources of
liquidity risk, daily assessment and valuation of
liquid assets to cover liquidity needs, assessing
timescales over which liquid financial resources
should be available, processes in the event of
liquidity shortfalls, etc.).
The CCP should assess the liquidity risk it faces
including where the CCP or its Clearing Members
cannot settle their payment obligations when due
as part of the clearing or settlement process, taking
also into account the CCP’s investment activities.
The risk management framework must address the
liquidity needs stemming from the CCP’s
relationship with any entity towards which the CCP
has a liquidity exposure, including settlement
banks, payment systems, securities settlement
systems, liquidity providers, custodian banks, etc.
as well as interdependencies between such entities.
•

Access to liquidity. A CCP must maintain, in
each relevant currency, liquid resources commensurate with its liquidity requirements, which are
limited to: (i) cash deposited at a central bank; (ii)
cash deposited at authorised credit institutions;
(iii) committed lines of credit with non-Defaulting

to identify, measure and monitor its settlement
and funding flows on an on-going and timely
basis, including its use of intraday liquidity. 337
•

Include the following provisions in its liquidity
risk management framework:
o

Clearly identify its sources of liquidity
risk and assess its current and potential
future liquidity needs on a daily basis.338

o

Maintain sufficient liquid resources in
all relevant currencies to settle securities-related payments, make required
variation margin payments and meet
other payment obligations on time with
a high degree of confidence under a
wide range of potential stress scenarios.
339

•

For a CCP that is involved in activities with a
more complex risk profile or that is systemically
important in multiple jurisdictions, consider
maintaining additional liquidity resources to
cover a wider range of potential stress scenarios
that should include, but not be limited to, the
default of the two clearing members and their
affiliates that would generate the largest aggregate payment obligation to the CCP in extreme
but plausible market conditions.340

•

Consistent with the equivalent requirement in
relation to credit risk, the RBA will, in determining whether a CCP is systemically important
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Australian regime is therefore broadly equivalent to
the EMIR regime.
The liquidity plan of an Australian CCP is not
specifically required to be approved by the CCP’s
board after consultation with the risk committee,
but the CCP’s board must set the CCP’s overall risk
management framework. On balance, the objectives
of the Australian regime are broadly equivalent to
the objectives of the EMIR regime.

Clearing Members; (iv) committed repurchase
agreements; and (v) highly marketable financial instruments which can demonstrably be converted
into cash on a same-day basis including in stressed
market conditions.332
•

in multiple jurisdictions, take into account the
(implicit or explicit) views of the relevant overseas regulatory authorities. In the case of a foreign CCP that provides services to EUheadquartered institutions, the need to obtain
recognition under EMIR is evidence that the
EU authorities deem such a CCP to be a vehicle
for the transmission of risks to the EU. The
RBA would therefore expect to deem a systemically important domestic CCP that requires
recognition in the EU and has material participation of EU-headquartered financial institutions to also be systemically important in that
jurisdiction. 341

Concentration risk. A CCP must closely monitor the concentration of its liquidity risk exposure,
and the framework should include the application
of exposure and concentration limits.333

•

Obtain a high degree of confidence, through
rigorous due diligence, that each provider of its
minimum required qualifying liquid resources,
whether a clearing member of the CCP or an external party, has sufficient information to understand and to manage its associated liquidity
risks, and that it has the capacity to perform as
required under its commitment.342

•

Safeguard its own and its clearing members’
assets and minimise the risk of loss on and delay in access to these assets. A CCP’s investments should be in instruments with minimal
credit, market and liquidity risks. 343

•

Maintain liquid resources in each currency
including cash at the central bank of issue and
at creditworthy commercial banks, committed
lines of credit, committed foreign exchange
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swaps and committed repos, as well as highly
marketable collateral held in custody and investments that are readily available and convertible into cash with prearranged and highly
reliable funding arrangements, even in extreme
but plausible market conditions.344
•

For outright holdings of qualifying instruments,
such as cash and assets eligible for pledging as
collateral to (or for conducting other collateralised transactions with), use the central bank of
issue which should form a substantial part of a
CCP’s qualifying liquid resources. 345

•

In addition to outright holdings of qualifying
instruments, negotiate committed lines of credit and repos on commercial terms with external
third parties. A CCP may also conclude contractual agreements with its clearing members to
provide additional qualifying liquid resources in
specified circumstances. Such resources may,
for example, be provided under committed lines
of credit or committed repos. Any such arrangements should be highly reliable and explicitly included in the CCP’s rules and procedures, ensuring that they have at least as robust
a contractual basis as any equivalent commercial arrangement that might be reached with
non-participant counterparties. 346

•

Because the value of a CCP’s investments may
need to be realised quickly, investments should
allow for quick liquidation with little, if any, adverse price effect. For example, a CCP could in-
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vest in overnight reverse repo agreements
backed by liquid securities with low credit risk.
In allowing for quick liquidation with minimal
adverse price effect, a CCP should also impose
limits on the concentration of certain assets in
its investment portfolio. 347
•

•

When making its investment choices, a CCP
should not allow pursuit of profit to compromise its financial soundness and liquidity risk
management. Investments should be secured
by, or be claims on, high-quality obligors to
mitigate the credit risk to which the CCP is exposed. Within these parameters, a CCP should,
to the extent reasonably practicable, have a high
degree of confidence that its own capital would
be sufficient to withstand losses associated with
the failure of any individual non-government
investment counterparty. This implies the imposition of conservative limits on the size and
concentration of counterparty exposures. In
considering its overall credit risk exposures to
individual obligors, a CCP should also take into
account other relationships with the obligor
that create additional exposures, such as where
an obligor is also a clearing member or an affiliate of a clearing member in the CCP. In addition, a CCP should ensure that any investment
of clearing member assets in the securities of
clearing members or their affiliates is subject to
appropriate controls for specific wrong-way
risk. 348
In all cases, a CCP should document its sup-
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porting rationale for, and should have appropriate governance arrangements relating to, the
amount and form of total liquid resources it
maintains. 349
•

Ensure (an obligation on the board of the CCP)
that there is adequate governance surrounding
the adoption and use of models, such as for
credit, collateral, margining and liquidity risk
management systems. 350

Default waterfall

Default waterfall

Default waterfall

Losses caused by the default of a Clearing Member (a
“Defaulting Clearing Member”) should be covered by, in
order: (i) the margins posted by the Defaulting Clearing
Member; (ii) the default fund contribution of the
Defaulting Clearing Member; (iii) the CCP’s dedicated
financial resources; and (iv) the default fund
contributions of other Clearing Members (the “default
waterfall”). A CCP must use its own dedicated resources
before using the default fund contributions of nondefaulting Clearing Members and may not use margin
posted by non-defaulting Clearing Members to cover
losses caused by a Defaulting Clearing Member.352

Under the Corporations Act, as articulated in the
ASIC Regulatory Guide:

The Australian regime for CCPs includes default
waterfall requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

•

Calculation of the amount of the CCP’s own
resources to be used in the default waterfall. A CCP must keep, and indicate separately in
its balance sheet, an amount of dedicated financial
resources for the purposes of item (iii) of the default waterfall. This amount should at least equal
25% of the CCP’s minimum capital (including re-

A CCP must have sufficient resources (including
financial, technological and human resources)
to operate properly. 355
A CCP must give written notice to ASIC, as soon
practicable, if it becomes aware that it may no
longer be able to meet, or has breached, an
obligation under section 821A. 356
A CCP must give written notice to the RBA, as
soon as practicable, if the CCP has failed to
comply with standards determined under
section 827D, may no longer be able to meet, or
has
breached,
its
obligations
under
subparagraph 821A(aa)(ii) 357.
Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
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An Australian CCP is not specifically required to
include a prescribed amount of its own resources as
part of the default waterfall whereas under EMIR a
CCP is required to maintain an amount of dedicated
own financial resources in the default waterfall for
the purpose of providing an adequate incentive for
the CCP to properly structure its risk management.
However, the RBA has issued an interpretation of
its FSS requirements such that a material portion of
the CCP’s pooled financial resources should
comprise the CCP’s own resources. The intention of
this interpretation is stated to be to ensure that the
CCP faces appropriate incentives to set robust risk
On balance, the
management standards.369
objectives of the Australian regime are broadly

tained earnings and reserves) pursuant to EMIR,
Art. 16.353 This amount will be revised on a yearly
basis. Where the CCP has established more than
one default fund for the different classes of financial instruments it clears, the total dedicated own
resources must be allocated to each default fund in
proportion to its size, to be separately indicated in
the balance sheet and used for defaults arising in
the relevant market segments. No resources other
than capital can be used to comply with this requirement.
•

Maintenance of the amount of the CCP’s
own resources to be used in the default waterfall. A CCP must immediately inform its CCPs
Competent Authority if the amount of dedicated financial resources falls below the required amount,
together with the reason for the breach and a description of the measures to be taken to remedy the
breach (which must be remedied within one
month).354

•

Hold a combination of margin and pooled
prefunded resources to control credit risks. 358

•

Use a sequence of prefunded financial
resources, often referred to as a ‘waterfall’, to
manage its losses caused by clearing member
defaults. The waterfall may include a defaulter’s
initial margin, the defaulter’s contribution to a
prefunded default arrangement, a specified
portion of the CCP’s own funds, and other
clearing members’ contributions to a prefunded
default arrangement. 359

•

Have default rules and procedures that enable
the CCP to take timely action to contain losses
and liquidity pressures, before, at and after the
point of clearing member default. Specifically, a
CCP’s rules and procedures should allow the
CCP to use promptly any financial resources
that it maintains for covering losses and
containing liquidity pressures arising from
default, including liquidity facilities. The rules
of the CCP should specify the order in which
different types of resources will be used,
enabling clearing members to assess their
potential future exposures from using the CCP’s
services. A CCP should first use assets provided
by the defaulting clearing member, such as
margin or other collateral, to provide incentives
for clearing members to manage prudently the
risks, particularly credit risk, they pose to a
CCP. The application of previously provided
collateral should not be subject to prevention,
stay or reversal under applicable law and the
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equivalent to the objectives of the EMIR regime.
Under EMIR a CCP must use its dedicated own
financial resources before using the default fund
contributions of non-defaulting clearing members.
This requirement does not feature in the Australian
regime.
However, the RBA has issued an
interpretation of its FSS requirements such that in
the event that a defaulting clearing member’s
margin and other contributions are exhausted, a
CCP should use a sufficient proportion of its own
contribution to the default waterfall before using
the default fund contributions of non-defaulting
clearing members. The intention of this
interpretation is stated to be to ensure that the CCP
faces appropriate incentives to set robust risk
management standards370 On balance, the
objectives of the Australian regime are broadly
equivalent to the objectives of the EMIR regime.
Under EMIR a CCP is explicitly prevented from
using margin posted by non-defaulting clearing
members to cover losses caused by a defaulting
clearing member. This prohibition does not feature
in the Australian regime but obligations on nondefaulting clearing members in an Australian CCP
are required to be proportionate and a CCP is
required to consider the wider market impacts of its
default management actions, and take mitigating
action to minimise market impacts. On balance, the
objectives of the Australian regime are broadly
equivalent to the objectives of the EMIR regime.

rules of the CCP. A CCP should also have a
credible and explicit plan for replenishing its
resources over an appropriate time horizon
following a clearing member default so that it
can continue to operate in a safe and sound
manner. In particular, the CCP’s rules and
procedures should define any obligations of the
non-defaulting clearing members to replenish
the financial resources depleted during a
default so that the time horizon of such
replenishment is anticipated by non-defaulting
clearing members. 360
•

Establish explicit rules and procedures that
address fully any credit losses it may face as a
result of any individual or combined default
among its clearing members with respect to any
of their obligations to the CCP. 361

•

Analyse and plan for how it would address any
uncovered credit losses. A CCP should establish
explicit rules and procedures that address fully
any credit losses it may face as a result of any
individual or combined default among its
clearing members with respect to any of their
obligations to the CCP. These rules and
procedures should address how potentially
uncovered credit losses would be allocated,
including the repayment of any funds a CCP
may borrow from liquidity providers. A CCP’s
rules and procedures should also indicate its
process to replenish any financial resources it
may employ during a stress event, so that it can
continue to operate in a safe and sound
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manner. 362
•

Not include as ‘available’ to cover credit losses
from clearing member defaults those resources
that are necessary to meet the CCP’s capital
requirements. 363

•

Calculation of the amount of the CCP’s
own resources to be used in the default
waterfall. Use a sequence of prefunded
financial resources, often referred to as a
‘waterfall’, to manage its losses caused by
clearing member defaults. The waterfall may
include a defaulter’s initial margin, the
defaulter’s contribution to a prefunded default
arrangement, a specified portion of the CCP’s
own funds, and other clearing members’
contributions
to
a
prefunded
default
arrangement. 364

•

The guidance in 4.2.4 discusses the role of
prefunded financial resources in managing
losses caused by clearing member defaults. The
guidance recognises that the default waterfall
may include “…a defaulter’s initial margin, the
defaulter’s contribution to a prefunded default
arrangement, a specified portion of the CCP’s
own funds, and other clearing members’
contributions
to
a
prefunded
default
arrangement.” The guidance does not prescribe
a particular composition of prefunded financial
resources, nor does it prescribe the order in
which such funds should be drawn.
Nevertheless, the RBA would expect that a
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material proportion of pooled financial
resources comprised a CCP’s own resources,
and further, that a sufficient proportion of such
resources would be drawn first in the event that
a defaulting clearing member’s margin and
other contributions were exhausted, so as to
ensure that the CCP faced appropriate
incentives to set robust risk management
standards. 365
•

Maintenance of the amount of the CCP’s
own resources to be used in the default
waterfall. A CCP should have explicit rules
and procedures to address how potentially
uncovered credit losses would be allocated;
including the repayment of any funds a CCP
may borrow from liquidity providers. These
rules and procedures should also indicate the
CCP’s process to replenish any financial
resources that the CCP may employ during a
stress event, so that the CCP can continue to
operate in a safe and sound manner. 366
A CCP should inform the RBA in a timely
manner regarding its financial position and risk
controls on a timely basis. 367
A CCP should inform the RBA as soon as
reasonably practicable if it plans to make
significant changes to its risk control
requirements or its rules, policies and
procedures. 368
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Collateral requirements

Collateral requirements

Collateral requirements

A CCP must only accept highly liquid collateral with
minimal credit and market risk to cover initial and
ongoing exposure to its Clearing Members. Bank
guarantees may be posted as collateral by non-financial
counterparties, provided that the CCP takes such
guarantees into account when calculating exposure to a
bank that is a Clearing Member. A CCP must apply
adequate haircuts to reflect the potential for collateral’s
value to decline over the interval between their last
revaluation and the time by which they can be
liquidated, taking into account the liquidity risk that
may follow the default of a market participant and the
concentration risk on certain assets.371

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes collateral
requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those of EMIR.

•

General policies and valuing collateral. A
CCP may accept as collateral, where appropriate and
sufficiently prudent, the underlying asset of a derivative contract or the financial instrument that generates the CCP exposure. A CCP must establish and
implement transparent policies to assess and monitor the liquidity of assets accepted as collateral and
take remedial action where appropriate. For the
purpose of valuing highly liquid collateral, a CCP
must establish and implement policies and procedures to monitor on a near to real-time basis the
credit quality, market liquidity and price volatility of
each asset accepted as collateral. These policies
must be reviewed at least annually and whenever a
material change occurs that affects the CCP’s risk
exposure. A CCP must mark-to-market its collateral
on a near to real-time basis and, where not possible,
a CCP must be able to demonstrate to the competent

•

•

General policies and valuing collateral.
And cash collateral, financial instruments and gold. Generally limit the assets
they (routinely) accept as collateral to (a) assets
commonly accepted in the relevant jurisdiction
in which the CCP operates and (b) to accept only those with low credit, liquidity and market
risks.377
Bank guarantees. In general not accept bank
guarantees as acceptable collateral. However,
bank guarantees may be acceptable under certain circumstances subject to approval from the
Reserve Bank or other relevant authorities.378

•

Regularly review its requirements for acceptable collateral in accordance with changes in underlying risks. 379

•

Establish prudent valuation practices and
develop haircuts that are regularly tested and
take into account stressed market conditions.
380

•

•

In order to reduce the need for procyclical
adjustments, establish stable and conservative
haircuts that are calibrated to include periods of
stressed market conditions, to the extent practicable and prudent. 381
To the extent practicable and prudent, limit the
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The Australian regime is not as prescriptive as
EMIR with regards to the criteria for financial
instruments that may be accepted as collateral.
However an Australian CCP is restricted to
accepting only those financial instruments with low
credit, liquidity and market risks which are the
underlying minimum criteria under EMIR. . On
balance, the objectives of the Australian regime are
broadly equivalent to the objectives of the EMIR
regime.
The circumstances in which a CCP may accept bank
guarantees is not necessarily restricted to those
same circumstances in which it is possible to do so
under EMIR. However, an Australian CCP may
only accept a bank guarantee as collateral where
such guarantee has been approved on a case-bycase basis by the RBA. In doing so, the RBA will
consider the credit standing of the bank providing
the guarantee, the legal certainty of the
arrangement and whether there is any collateral
supporting the guarantee. On balance, the
objectives of the Australian regime are broadly
equivalent to the objectives of the EMIR regime.
A CCP is not specifically required to determine
concentration limits at the levels of individual
issuers, types of issuer, types of assets, each

authorities that it is able to manage the risks.372
•

Cash collateral. Cash must be deemed highly
liquid collateral if it is denominated in: (i) a currency in which the CCP clears transactions (in the limit
of the collateral required to cover the CCP’s exposure in that currency); or (ii) a currency the risk of
which the CCP can demonstrate with a high degree
of confidence to its competent authority that it is
able to manage.373

need for destabilising, procyclical changes in its
margining model. 382
•

Haircuts. Set and enforce appropriately
conservative haircuts and concentration limits
for collateral.383

•

Financial instruments, bank guarantees
and gold. A criteria-based approach should be followed to determine other types of assets that can be
considered highly liquid (including financial instruments, bank guarantees, and gold). There is no
requirement for a minimum amount of collateral to
be in cash.374

At a minimum, mark collateral to market daily.
Haircuts should reflect the potential for asset
values and liquidity to decline over the interval
between their last revaluation and the time by
which a CCP can reasonably assume that the assets can be liquidated. Haircuts also should incorporate assumptions about collateral value
during stressed market conditions and reflect
regular stress testing that takes into account extreme price moves, as well as changes in market
liquidity for the asset.384

•

Haircuts. A CCP must establish and implement
policies to determine prudent haircuts to apply to
collateral value. The CCP must demonstrate to the
competent authorities that haircuts are calculated in
a conservative manner to limit as far as possible
procyclical effects, taking into account relevant criteria (including the type of asset and level of credit
risk associated with the financial instrument based
on the CCP’s internal assessment, which must not
rely exclusively on external opinions and which
must take into account risk arising from the establishment of the issuer in a particular country; the
maturity of the asset; the historical and hypothetical
future price volatility of the asset in stressed market
conditions; the liquidity of the underlying market,

A CCP should use a well-designed and operationally flexible collateral management system.
Such a system should accommodate changes in
the ongoing monitoring and management of
collateral. Where appropriate, the system
should allow for the timely calculation and execution of margin calls, the management of margin call disputes, and the accurate daily reporting of levels of initial and variation margin. Further, a collateral management system should
track the extent of reuse of collateral (both cash
and non-cash) and the rights of a CCP to the
collateral provided to it by its counterparties.
Where appropriate, a CCP’s collateral management system should also have functionality to
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Clearing Member and all Clearing Members for
collateral accepted as initial margin. However, an
Australian CCP must apply appropriately
conservative concentration limits for collateral and
avoid concentrated holdings of certain assets where
this would significantly impair the ability to
liquidate such assets quickly without significant
adverse price effects. On balance, the objectives of
the Australian regime are broadly equivalent to the
objectives of the EMIR regime.

including bid/ask spreads: foreign exchange risk, if
any; and wrong way risk). A CCP must review the
haircut policies at least annually and whenever a
material change occurs that affects the CCP’s risk
exposure but should avoid as far as possible disruptive or big step changes that introduce procyclicality. Such procedures must be independently validated at least annually. 375
•

accommodate the timely deposit, withdrawal,
substitution and liquidation of collateral in each
jurisdiction in which it operates. In particular,
where the scope of Australian participation in
the CCP is material, and where market conventions dictate, a CCP's collateral management
system should have the capacity to accommodate the timely deposit, withdrawal, substitution and liquidation of collateral during Australian market hours. A CCP should allocate
sufficient resources to its collateral management system to ensure an appropriate level of
operational performance, efficiency and effectiveness. Senior management should ensure
that the CCP's collateral management function
is adequately staffed to ensure smooth operations, especially during times of market stress,
and that all activities are tracked and reported,
as appropriate, to senior management. .385

Concentration limits. A CCP must establish and
implement policies to ensure that the collateral remains sufficiently diversified to allow its liquidation
within a defined holding period without a significant
market impact; such policies must include risk mitigation procedures to be applied when the concentration limits are exceeded.
A CCP must determine concentration limits at the
levels of individual issuers, types of issuer, types of
assets, each Clearing Member and all Clearing
Members, in a conservative manner, taking into
account all relevant criteria (including economic
sector, geographic region and activity of issuers,
levels of credit risk of instruments and issuers and
liquidity and price volatility of instruments).
Moreover, a CCP must ensure that no more than
10% of its collateral (25% if more than 50% is in the
form of bank guarantees) is guaranteed by a single
credit institution or entities of the same group. In
calculating the limits, a CCP must include the total
exposure of the CCP to an issuer (credit lines,
deposits,
savings
accounts,
money-market
instruments, reverse repurchase facilities, etc.) and
must aggregate and treat as a single risk its

•

Concentration limits. Avoid concentrated
holdings of certain assets where this would significantly impair the ability to liquidate such assets quickly without significant adverse price effects.386
A CCP should avoid concentrated holdings of
certain assets where this would significantly
impair the ability to liquidate such assets quickly without significant adverse price effects, including in stressed market conditions. High
concentrations within holdings can be avoided
by establishing concentration limits or imposing concentration charges. Concentration limits
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exposures to all instruments issued by the issuer or
by a group entity, explicitly guaranteed by the issuer
or a group entity, as well as instruments issued by
undertakings whose exclusive purpose is to own
means of production that are essential for the
issuer’s business.
A CCP must review its
concentration limit policies at least annually and
whenever a material change occurs that affects the
risk exposure of the CCP. A CCP must inform the
Competent Authority and the Clearing Members of
the applicable concentration limits. It must inform
the Competent Authority immediately if it breaches
such limits and must rectify the breach as soon as
possible.376

restrict clearing members' ability to provide
certain collateral assets above a specified
threshold as established by the CCP. Concentration charges penalise clearing members for
maintaining holdings of certain assets beyond a
specified threshold as established by the CCP.
Further, concentration limits and charges
should be constructed to prevent clearing
members from covering a large share of their
collateral requirements with the most risky assets acceptable. Concentration limits and
charges should be periodically reviewed by the
CCP to determine their adequacy. 387

Investment policy

Investment policy

Investment policy

A CCP’s investments must be capable of being liquidated
rapidly with minimal adverse price effect. Capital not
invested in accordance with these rules must not be
taken into account for purposes of capital requirement
under EMIR, Art. 16 or the default waterfall under
EMIR, Art. 45(4).

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes
investment policy requirements which are
applicable, at a jurisdictional level, to CCPs in
Australia, and which are broadly equivalent to
those of EMIR.

A CCP may not invest its capital or the sums arising
from the requirements laid down in Article 41, 42, 43 or
44 (margin, default fund, dedicated own resources,
liquidity risk management) in its own securities or
those of its parent undertaking or its subsidiaries. 388
•

Highly liquid financial instruments. A CCP
must only invest its financial resources in cash or
highly liquid financial instruments with minimal

•

Highly liquid financial instruments.
Safeguard their own and their clearing members’ assets and minimise the risk of loss on and
delay in access to these assets through:
o
o

instruments with minimal credit, market
and liquidity risks395; and
investments in a manner that ensures the
CCP has prompt access when required.396

A CCP’s strategy for investing its own and its
clearing members' assets should be consistent
with its overall risk management strategy and
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The Australian regime is not as prescriptive as
EMIR with regards to the criteria for the financial
instruments in which a CCP may invest. However
an Australian CCP is restricted to investing in only
those financial instruments with low credit,
liquidity and market risks which are the underlying
minimum criteria under EMIR. . On balance, the
objectives of the Australian regime are broadly
equivalent to the objectives of the EMIR regime.

market and credit risk. Only debt instruments with
low credit and market risk are eligible investments
and only where they are issued or guaranteed by a
government, central bank, multilateral development
bank, the EFSF or the ESM; the debt instruments
must be freely transferable, with price data published regularly and with a diverse group of buyers
and sellers including in stressed conditions. The average time-to-maturity of the CCP’s portfolio must
not exceed two years and the currency of the debt
instruments must be one in which the CCP clears
transactions or is able to risk manage. Derivative
contracts can only be invested in by a CCP as part of
the CCP’s default management procedure.389
•

•

fully disclosed to its clearing members. When
making its investment choices, the CCP should
not allow pursuit of profit to compromise its financial soundness and liquidity risk management. Within these parameters, a central counterparty should, to the extent reasonably practicable, have a high degree of confidence that its
own capital would be sufficient to withstand
losses associated with the failure of any individual non-government investment counterparty. 397
Although not explicitly stated in CCP Standard
15.4 or associated guidance (15.4.1), the RBA
will interpret this requirement as applying in all
market conditions, including in periods of market stress. Furthermore, since CCP Standard
15.4 also requires that a CCP’s investment strategy should be “consistent with its overall risk
management strategy” and that “investments
should be secured by, or be claims on, highquality obligors”, and since the guidance
(15.4.1) notes that investments should be subject to appropriate controls for wrong-way risk,
the RBA would not consider investments in a
CCP’s own, or an affiliated entity’s, securities to
be consistent with these requirements. 398

Highly secured arrangements for the deposit of financial instruments. Financial instruments posted with a CCP as margin or default fund
contributions must be deposited with operators of
securities settlement systems that ensure the full
protection of such financial instruments. If unavailable, other highly secure arrangements at a central
bank or an authorised financial institution may be
used (subject to the institution having low credit
risk and, in the case of third-country institutions,
robust accounting practices, internal controls and
segregation provisions).390
Highly secured arrangements for maintaining cash. Cash may only be deposited by a CCP
through the use of central banks’ standing deposit
facilities or through highly secure arrangements
with authorised financial institutions (subject to the
institution having low credit risk and, in the case of

Because the value of a CCP’s investments may
need to be realised quickly, investments should
allow for quick liquidation with little, if any, adverse price effect. For example, a CCP could invest in overnight reverse repo agreements
backed by liquid securities with low credit
risk.399
•

Highly secured arrangements for the
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The third party entities at which a CCP deposits its
own and its clearing member’s assets are not
required to be the operators of securities settlement
systems except where such systems are not
available to the CCP.
However, the market
structure in Australia is such that financial
instruments which may be accepted by a CCP as
collateral and financial instruments in which a CCP
may invest are already deposited with the operator
of a securities settlement system. In Australia debt
securities are held at ASX Austraclear which is the
sole central securities depository for debt securities
in Australia. Equity securities are held at the
Clearing House Electronic Settlement System
(CHESS) which is the sole securities depository for
equity and equity-related securities. The policy
objective of EMIR is therefore already achieved in
Australia through the existing market structure.
Under EMIR, where a CCP maintains cash other
than with a central bank it is required to
collateralise 95% of such cash. The Australian
regime does not include such a requirement.
The RBA has previously encouraged Australian
CCPs to review possible measures to reduce the size
and concentration of their unsecured exposures to
the large domestic Australian banks. Alternative
measures considered include disincentivising the
use of cash collateral and increasing investment on
a secured basis by entering into repurchase arrangements backed by Commonwealth Government
Securities (CGS). It was, however, determined at
that time that a lack of depth in the CGS market at

deposit of financial instruments. Hold
their own and their clearing member’s assets at
supervised and regulated entities that have robust accounting practices, safekeeping procedures and internal controls that fully protect
these assets. Assets held in custody should be
protected against claims of a custodian's creditors. The custodian should have a sound legal
basis supporting its activities, including the segregation of assets. The custodian also should
have a strong financial position to be able to
sustain losses from operational problems or ancillary non-custodial activities. 400

third-country institutions, robust accounting practices, internal controls and segregation provisions).
Where secure arrangements with authorised financial institutions are used then the deposit must be in
a currency in which the CCP clears transactions or is
able to risk manage and at least 95% of the cash
must be collateralised with highly liquid financial
instruments meeting most of the requirements under Article 45391.
Where a CCP deposits assets with a third party, it
must ensure that the assets belonging to the
Clearing Members are identifiable separately from
the assets belonging to the CCP and from assets
belonging to that third party by means of differently
titled accounts on the books of the third party or any
other equivalent measures that achieve the same
level of protection. A CCP must have prompt access
to the financial instruments when required.392
•

Concentration limits. A CCP must take into
account its overall credit risk exposures to individual obligors in making its investment decisions and
must ensure that its overall risk exposure to any individual obligor remains within acceptable concentration limits.393 A CCP must establish and implement policies and procedures to ensure that the financial instruments in which its resources are invested remain sufficiently diversified. To this effect,
a CCP must determine concentration limits at the
levels of individual financial instruments, types of
financial instruments, individual issuers, types of issuers, and counterparties with which financial instruments and cash have been deposited on a highly

•

A CCP has the responsibility to safeguard its
assets, such as cash and securities, as well as
the assets that its clearing members have provided to the CCP. Assets that are used by a CCP
to support its operating funds or capital funds
or that have been provided by clearing members to secure their obligations to the CCP
should be held at supervised or regulated entities that have strong processes, systems and
credit profiles, including other FMIs (for example, central securities depositories). In addition,
assets should generally be held in a manner that
assures the CCP of prompt access to those assets in the event that the CCP needs to draw on
them. 401
Have an investment strategy that is consistent
with the CCP’s overall risk management strategy and be fully disclosed to its clearing members, and investments should be secured by, or
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that time would limit the ability to achieve secured
investment without having an adverse liquidity risk
implication for the CCPs.
However, in light of a decrease in cash margins held
by Australian CCPs, increased issuance of CGS and
greater depth in the Australian repo market, the
RBA has now requested Australian CCPs to revisit
their investment policies to reduce the size and
concentration of their unsecured exposures. On
balance, the objectives of the Australian regime are
broadly equivalent to the objectives of the EMIR
regime.

secured basis, taking into account relevant factors
such as geographic distribution, interdependencies
and multiple relationships that a CCP may have with
a CCP, level of credit risk and exposures to the issuer through products cleared by the CCP. In calculating the limits for exposure to an issuer or custodian,
a CCP must aggregate and treat as a single risk its
exposures to all instruments issued by, or explicitly
guaranteed by the issuer and all financial resources
deposited with the custodian. A CCP must review
its concentration limit policies at least annually and
whenever a material change occurs that affects the
risk exposure of the CCP. A CCP must inform the
Competent Authority and the Clearing Members of
the applicable concentration limits. It must inform
the Competent Authority immediately if it breaches
such limits and must rectify the breach as soon as
possible.394

be claims on, high-quality obligors. These investments should allow for quick liquidation
with little, if any, adverse price effect. 402
Although not explicitly stated in CCP Standard
15.4 or associated guidance (15.4.1), the RBA
will interpret this requirement as applying in all
market conditions, including in periods of market stress. Furthermore, since CCP Standard
15.4 also requires that a CCP’s investment strategy should be “consistent with its overall risk
management strategy” and that “investments
should be secured by, or be claims on, highquality obligors”, and since the guidance
(15.4.1) notes that investments should be subject to appropriate controls for wrong-way risk,
the RBA would not consider investments in a
CCP’s own, or an affiliated entity’s, securities to
be consistent with these requirements. 403
•

Highly secured arrangements for maintaining cash. Deposit cash:
o through central bank facilities – an Exchange Settlement Account404; and
o in a way that imposes conservative limits on
the size and concentration of counterparty
exposures405.
Have a legal basis that clearly defines the rights
and interests of a CCP, its clearing members,
and, where relevant, its clearing members’ customers in the financial instruments, such as
cash and securities, or other relevant assets
held in custody, directly or indirectly, by the
CCP. It is not sufficient for key rights and obli-
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gations to be implied. The legal basis should
fully protect both a clearing member’s assets
held in custody by the CCP and, where appropriate, a clearing member’s customer’s assets
held by or through the CCP, from the insolvency
of relevant parties and other relevant risks. It
should also protect these assets when held at a
custodian or linked FMI. In particular, the legal
basis should protect the assets and positions of
a clearing member’s customers. In addition, the
legal basis should provide certainty with respect
to: a CCP’s interests in, and rights to use and
dispose of, collateral; a CCP’s authority to
transfer ownership rights or property interests;
and a CCP’s rights to make and receive payments, in all cases, notwithstanding the bankruptcy or insolvency of its clearing members,
clearing members’ customers, or a custodian
bank. Also, the CCP should structure its operations so that its claims against collateral provided to it by a clearing member should have priority over all other claims, and the claims of the
clearing member to that same collateral should
have priority over the claims of third-party
creditors. 406

•

Evaluate and understand its exposures to custodians, taking into account the full scope of its
relationships407.
Concentration limits. Must ensure collateral
is invested in a way that imposes conservative
limits on the size and concentration of counterparty exposures408.
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•

A CCP should evaluate and understand its
exposures to its custodians, taking into account
the full scope of its relationships with each custodian. A CCP should carefully consider all of its
relationships with a particular custodian to ensure that its overall risk exposure to an individual custodian remains within acceptable limits.
Where feasible, a CCP could consider using
multiple custodians for the safekeeping of its
assets to diversify its exposure to any single custodian. In any event, a CCP should monitor the
concentration of risk exposures to, and financial
condition of, its custodians on an ongoing basis.
409

•

•

This implies the imposition of conservative
limits on the size and concentration of counterparty exposures. In considering its overall credit risk exposures to individual obligors, a CCP
should also take into account other relationships with the obligor that create additional exposures, such as where an obligor is also a
clearing member or an affiliate of a clearing
member in the CCP. In addition, a CCP should
ensure that any investment of clearing member
assets in the securities of clearing members or
their affiliates is subject to appropriate controls
for specific wrong-way risk. 410
Although not explicitly stated in CCP Standard
15.4 or associated guidance (15.4.1), the RBA
will interpret this requirement as applying in all
market conditions, including in periods of market stress. Furthermore, since CCP Standard
15.4 also requires that a CCP’s investment strat-
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egy should be “consistent with its overall risk
management strategy” and that “investments
should be secured by, or be claims on, highquality obligors”, and since the guidance
(15.4.1) notes that investments should be subject to appropriate controls for wrong-way risk,
the RBA would not consider investments in a
CCP’s own, or an affiliated entity’s, securities to
be consistent with these requirements. 411
Default procedures

Default procedures

Default procedures

A CCP must have detailed procedures in place to be
followed where a Clearing Member does not comply
with the participation requirements of the CCP within
the time limit and in accordance with the procedures
established by the CCP. The CCP must set out in detail
the procedures to be followed in the event the default of
a Clearing Member is not declared by the CCP. Those
procedures must be reviewed annually.412

Under the Corporations Act, as articulated in the
ASIC Regulatory Guide:

The Australian regime for CCPs includes default
procedure requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those in EMIR.

A CCP must take prompt action to contain losses and
liquidity pressures arising from defaults, and must
ensure that the closing out of any Clearing Member’s
positions does not disrupt its operations or expose nondefaulting Clearing Members to losses that they cannot
anticipate or control.413

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

Where a CCP considers that a Clearing Member will not
be able to meet its future obligations, it must promptly
inform the competent authority before the default
procedure is declared or triggered. The competent
authority must promptly communicate that information
to ESMA, to the relevant members of the ESCB and to

A CCP must give written notice to ASIC, as soon as
practicable, if the CCP has reason to suspect that a
clearing member has committed, is committing, or
is about to commit a significant contravention of
the CCP’s rules.419

•

Maintain effective and clearly defined default
rules and procedures that enable the CCP to
manage a clearing member default, ensure that
the CCP can take timely action to contain losses
and liquidity pressures and continue to meet its
obligations in the event of a clearing member
default, and that address the replenishment of
resources following a default. CCPs should have
the ability to close out, hedge or transfer, a
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EMIR contemplates different mechanisms for the
transfer of client positions upon a clearing member
default, based on the type of segregation, whereas
the Australian regime does not draw such a
distinction.
However, an Australian CCP is
required to structure its portability arrangements in
a way that makes it highly likely that the positions
and collateral of a defaulting clearing member’s
clients will be transferred to one or more other
clearing members. Combined with the segregation
and portability requirements which are assessed to
be broadly equivalent, on balance the objectives of
the Australian regime are broadly equivalent to the
objectives of the EMIR regime.

the authority responsible for the supervision of the
defaulting Clearing Member.414
A CCP must verify that its default procedures are
enforceable, and take all reasonable steps to ensure that
it has the legal power to liquidate the proprietary
positions of the Defaulting Clearing Member and to
transfer or liquidate the positions of the Clients of the
Defaulting Clearing Member.415

clearing member’s open contracts in order to
appropriately control risk that a clearing member:

•

Where a CCP keeps records and accounts for a Clearing
Member on an:
•

•

omnibus client segregation basis, the CCP
must contractually commit itself to trigger the procedures for the transfer of the assets and positions
held by the Defaulting Clearing Member for its clients to another Clearing Member designated by all
those Clients, on their request and without the need
for the Defaulting Clearing Member’s consent; that
other Clearing Member may be obliged to accept
those assets and positions only where it has contractually committed itself towards the Clients to
do so. It for any reason such transfer does not take
place within the timeframe specified in the CCP’s
operating rules, the CCP may take all steps permitted by its rules to actively manage its risks in relation to those positions, including liquidating the assets and positions held by the Defaulting Clearing
Member for the relevant Clients.416
individual client segregation basis, the CCP
must contractually commit itself to trigger the procedures for the transfer of the assets and positions
held by the Defaulting Clearing Member for the ac-

(i)

Becomes subject to external administration; or

(ii)

Breaches a risk control requirement
of the CCP. 420

Have rules, procedures and contracts that are
enforceable in all relevant jurisdictions. There
should be a high degree of certainty that actions
taken by the CCP under such rules and procedures will not be voided, reversed or subject to
stays, including in the event that the CCP enters
into external administration or that one or
more of its clearing members defaults or is suspended. 421

•

Have default rules and procedures that enable
the CCP to take timely action to contain losses
and liquidity pressures, before, at and after the
point of clearing member default. Specifically, a
CCP’s rules and procedures should allow the
CCP to use promptly any financial resources
that it maintains for covering losses and containing liquidity pressures arising from default,
including liquidity facilities. 422

•

Structure their portability arrangements in a
way that makes it highly likely that the positions and collateral of a defaulting clearing
member’s customers will be transferred to one
or more other clearing members. 423
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count of the relevant Client to another Clearing
Member designated by the Client, on its request
and without the need for the Defaulting Clearing
Member’s consent; that other Clearing Member
may be obliged to accept those assets and positions
only where it has contractually committed itself towards the Client to do so. It for any reason such
transfer does not take place within the timeframe
specified in the CCP’s operating rules, the CCP may
take all steps permitted by its rules to actively manage its risks in relation to those positions, including
liquidating the assets and positions held by the Defaulting Clearing Member for the Client. 417

•

Disclose their rules, policies and procedures
relating to the segregation of a clearing member’s customers’ positions and related collateral. In particular, any constraints, such as legal
or operational constraints, that may impair its
ability to segregate or port a clearing member’s
customers’ positions and related collateral. 424

•

Inform the RBA as soon as reasonably practicable if a clearing member defaults or if the CCP
has reasonable grounds for suspecting that a
clearing member will not be able to meet its future obligations. 425

Clients’ collateral distinguished by a CCP in accordance
with EMIR’s requirements for omnibus client
segregation and individual client segregation must be
used only to cover positions held for their account. Any
balance owed by the CCP after the completion of a
Defaulting Clearing Member’s default management
process must be returned to those Clients (if known to
the CCP), or to the Clearing Member for the account of
its Clients (if not).418

Review of models, stress testing and back
testing

Review of models, stress testing and back
testing

Review of models, stress testing and back
testing

•

Under the Corporations Act, as articulated in the
ASIC Regulatory Guide:

The Australian regime for CCPs includes review of
models, stress testing and back testing
requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those in EMIR.

Model validation and testing programmes.
A CCP must regularly review the models and parameters it has adopted to calculate margin requirements, default fund contributions, collateral
requirements and other risk control mechanisms.
Such models must be subject to frequent stress tests

•

If the CCP provides services relating to financial
products traded in the OTC markets and those
financial products are not traded on a licensed
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to assess resilience in extreme but plausible market
conditions and back tests to assess the reliability of
the underlying methodology. Material revisions or
adjustments to the CCP’s models and parameters,
valuation models and validation policies should be
subject to risk committee review, independent validation and validation from the CCP’s Competent
Authority and ESMA. The adopted models and parameters, including any significant change thereto,
must be subject to an opinion of the college pursuant to Article 19 of EMIR. ESMA will ensure that information on the results of the stress tests is passed
on to the ESAs to enable them to assess the exposure of financial undertakings to the default of
CCPs. A CCP shall regularly assess the theoretical
and empirical properties of its models. 426
•

•

Back testing. A CCP must have in place a programme in relation to back testing of margin coverage on a daily basis based on an ex-post comparison
of observed outcomes with expected outcomes derived from margin models. Back testing results must
be periodically reported to the risk committee and
made available to clearing member and clients. 427
Sensitivity testing and analysis. A CCP must
have in place a programme in relation to sensitivity
testing and analysis to assess the coverage of the
margin model under various market conditions, including realized stressed market conditions and hypothetical unrealized stressed market conditions,
and to determine the sensitivity of the system to errors in the calibration of such parameters and assumptions.428 Sensitivity analysis must be per-

market, or the traded price and other post-trade
data of those products are not readily available
to the public in general, in order to ensure a
transparent clearing and settlement process,
ASIC may require the CCP to make available to
the current and potential users of the CCP and
to ASIC:
o

all end-of-day settlement prices of
those products that are used for margin
calculation;

o

aggregate open interests of those products accepted for clearing and settlement by the CCP;

o

any other pricing or valuation information on those products; and

o

any other information that is necessary
to enable the current and potential users of the CCP to evaluate the costs and
risks associated with using the CCP.436

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:
•

Model validation and testing programmes. Independently validate, on an ongoing basis, the models and their methodologies used to quantify, aggregate and manage the
CCP’s risks. Such validation including an evaluation of the conceptual soundness of (including
developmental evidence supporting) the mod-
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In particular, an Australian CCP is not specifically
required to submit material revisions or
adjustments to its models to its risk committee or to
submit the results of back testing to its risk
committee or clearing members; however, the
board of a CCP is required to ensure that there is
adequate governance surrounding the adoption, use
and changes to, its models, and a CCP’s governance
arrangements should provide for consultation and
stakeholder engagement through appropriate
forums on risk controls. On balance, the objectives
of the Australian regime are broadly equivalent to
the objectives of the EMIR regime.
An Australian CCP is not specifically required to
test its collateral haircut policies at least monthly
but is required to do so regularly, and to have such
policies independently validated annually. On
balance, the objectives of the Australian regime are
broadly equivalent to the objectives of the EMIR
regime.
An Australian CCP is not specifically required to
publicly disclose the nature of the tests it performs,
a high level summary of test results or any
corrective actions undertaken. However, Australian
CCPs are required to publicly disclose information
on the CCP’s risk management framework including
its margin methodology and assumptions, financial
condition, financial resources to withstand potential
losses, margin and collateral holdings, prefunded
default resources, and liquid resources. On balance,
the objectives of the Australian regime are broadly

formed on a number of actual and representative
clearing member portfolios. Back testing results
must be periodically reported to the risk committee.
•

•

•

•

•

Stress testing – total and liquid financial
resources. A CCP must have in place a programme
to stress test its total financial resources and liquid
financial resources to ensure that they are sufficient429.
Maintaining sufficient coverage. A CCP must
have in place a programme to recognise changes in
market conditions and, if necessary, to adapt its
margin requirements, including the haircuts it imposes430.
Review of models using test results. A CCP
must have in place a programme to review the coverage provided by its margin models and, if necessary, to recalibrate them431.
Reverse stress tests. A CCP must have in place a
reverse stress testing programme designed to identify under which market conditions the combination
of its margin, default fund and other financial resources may provide insufficient coverage of credit
exposures and for which its liquid financial resources may be insufficient, including by modelling
extreme market conditions beyond what is considered plausible. The results of the stress testing programme should periodically be reported to the risk
committee.432
Testing default procedures. A CCP must regularly test the key aspects of its default procedures,

els; an on-going monitoring process that includes verification of processes and benchmarking; and an analysis of outcomes that includes
back-testing. 437
Independently validate its haircut procedures at
least annually. 438
Have clearly documented and effective rules
and procedures to report stress-test information to appropriate decision makers.439
Report to the RBA, on a regular basis and at
least quarterly, risk management reports, including detailed information on margining and
stress testing and any other information as
specified by the RBA from time to time. 440
Ensure (an obligation on the board of the CCP)
that there is adequate governance surrounding
the adoption and use of models, such as for
credit, collateral, margining and liquidity risk
management systems. 441
Governance arrangements should provide for
consultation and stakeholder engagement
through appropriate forums on operational arrangements, risk controls and default management rules and procedures. Major decisions
should be clearly disclosed to relevant stakeholders and, where there is a broad market impact, the public. 442
A CCP should inform the RBA in a timely manner of any events or changes to its operations or
circumstances that may materially impact its
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equivalent to the objectives of the EMIR regime.

and take all reasonable steps to ensure that Clearing
Members (and, where relevant, Clients, service providers and Interoperable CCPs) understand them
and have appropriate procedures in place to respond to a default.433
•

•

Frequency. A CCP must conduct a comprehensive
validation of its models and their methodologies, its
liquidity risk management framework, valuation
models, correlation performance in relation to portfolio margining and testing programmes at least annually. A CCP must analyse and monitor its model
performance and financial resources coverage in the
event of default and its liquidity risk management
framework by back-testing margin coverage and
conducting stress tests at least daily. A CCP must
conduct a detailed thorough analysis of testing results at least monthly (and more frequently if market conditions are stressed or expected to be
stressed) to ensure that stress testing scenarios,
models, underlying parameters and assumptions
are correct. A CCP must conduct sensitivity analysis
at least monthly (and more frequently if markets are
unusually volatile or less liquid). A CCP must test
collateral haircut policies at least monthly. A CCP
must conduct reverse stress tests and review its default procedures at least quarterly with simulation
exercises at least annually.434
Information to be publicly disclosed. A CCP
must publicly disclose the general principles underlying its models and their methodologies, the nature
of the tests performed, and a high level summary of
the test results and any corrective actions undertak-

management of risks or ability to continue operations. 443
•

Back testing. Independently validate, on an
on-going basis, the models and their methodologies used to quantify, aggregate and manage
the CCP’s risks. Such validation including an
evaluation of the conceptual soundness of (including developmental evidence supporting)
the models; an on-going monitoring process
that includes verification of processes and
benchmarking; and an analysis of outcomes
that includes back-testing. 444

•

Sensitivity testing and analysis, stress
testing – total and liquid financial resources and review of models using test
results. Through rigorous stress testing, determine the amount and regularly test the sufficiency of its total financial resources available
in the event of a default or multiple defaults in
extreme but plausible market conditions. A full
validation of a CCP’s risk management model
should be performed at least annually. Stress
tests should be performed daily using standard
and predetermined parameters and assumptions. On at least a monthly basis, CCPs should
perform a comprehensive and thorough analysis of stress-testing scenarios, models and underlying parameters and assumptions used.
CCPs should perform this analysis of stress testing more frequently when the products cleared
or markets served display high volatility, become less liquid, or when the size or concentra-
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en. A CCP must also make available key aspects of
its default procedures, including: (i) the circumstances in which action may be taken and by whom,
(ii) the scope of actions which may be taken; (iii)
mechanisms to address a CCP’s obligations to nondefaulting Clearing Members; and (iv) mechanisms
to help address the Defaulting Clearing Member’s
obligations to its Clients.435

tion of positions held by a CCP’s clearing members increases significantly. A full validation of
a CCP’s risk management model should be performed at least annually.445
•

Maintaining sufficient coverage. Establish prudent valuation practices and develop
haircuts that are regularly tested and take into
account stressed market conditions. 446

•

Reverse stress tests. Conduct, as appropriate, reverse stress tests aimed at identifying the
extreme scenarios and market conditions in
which its total financial resources would not
provide sufficient coverage of tail risk. Such reverse stress tests requiring a CCP to model hypothetical positions and extreme market conditions that may go beyond what are considered
extreme but plausible market conditions in order to help understand margin calculations and
the sufficiency of financial resources given the
underlying assumptions modelled. 447

•

Testing default procedures. Test and
review its default procedures, including any
close out procedures at least annually and following material changes to the rules and procedures to ensure that they are practical and effective, with such testing involving clearing
members and other stakeholders, including
members of the appropriate board committees,
clearing members, linked or interdependent
FMIs, the RBA and other relevant authorities,
and any related service providers. The results of
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these tests and reviews are to be shared with the
CCP’s board of directors, risk committee, the
RBA and other relevant authorities.448
•

Information to be publicly disclosed.
Publicly disclose key aspects of its default rules
and procedures, including: the circumstances in
which action may be taken; who may take those
actions; the scope of the actions which may be
taken, including the treatment of both proprietary and customer positions, funds and other
assets; the mechanisms to address a CCP’s obligations to non-defaulting clearing members;
and, where direct relationships exist with clearing members’ customers, the mechanisms to
help address the defaulting clearing member’s
obligations to its customers. 449
Publicly disclose general information on the
CCP’s full range of activities and operations,
such as the names of direct clearing members,
key times and dates in its operations, and its
overall risk management framework (including
its margin methodology and assumptions), the
CCP’s financial condition, financial resources to
withstand potential losses, timeliness of settlements, and other performance statistics. With
respect to data, at a minimum, basic data on
transaction volumes and values, margin and
collateral holdings, prefunded default resources, and liquid resources. Also any additional data that the RBA may direct it to disclose from time to time. 450
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The margin methodology, including the initial
margin models and parameters used by a CCP,
should be made as transparent as possible. At a
minimum, the basic assumptions of the analytical method selected and the key data inputs
should be disclosed to clearing members. A CCP
should make details of its margin methodology
available to its clearing members for use in their
individual risk management efforts. 451
Settlement

Settlement

Settlement

•

Under the RBA Financial Stability Standards for
Central Counterparties, CCPs are required to:

The Australian regime for CCPs includes
settlement requirements which are applicable, at a
jurisdictional level, to CCPs in Australia, and
which are broadly equivalent to those in EMIR.

•

•

Cash settlement risk. A CCP must, where
practical and available, use central bank money to
settle its transactions. Where central bank money
is not used, steps must be taken to limit cash settlement risk.452
Securities settlement risk. A CCP must clearly
state its obligations with regard to deliveries of financial instruments, including whether it has an
obligation to make or receive delivery of such instruments. If so, it must (as far as possible) eliminate principal risk through the use of deliveryversus-payment mechanisms to the extent possible.453
Settlement finality rules also apply in accordance
with the Settlement Finality Directive454.

•

Cash settlement risk. Use central bank
money to settle transactions where practical
and available to avoid credit and liquidity
risks.455
Ensure clear and certain final settlement, at a
minimum by the end of the value date. Where
necessary or preferable, a CCP should facilitate
final settlement intraday or in real-time.456

•

Securities settlement risk. Clearly state
their obligations with respect to the delivery of
physical instruments or commodities and
should identify, monitor and manage the risks
associated with these deliveries.457

•

Eliminate principal risk associated with the
settlement of linked obligations by ensuring
that it employs an appropriate delivery versus
payment (DvP), delivery versus delivery (DvD)
or payment versus payment (PvP) settlement
mechanism.458
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