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Responding to this paper

ESMA invites comments on all matters in this paper and in particular on the specific questions summa-
rised in Annex I. Comments are most helpful if they:

¢ indicate the specific question to which the comment relates and respond to the question stated;
e contain a clear rationale, clearly stating the costs and benefits; and
e describe any alternatives ESMA should consider.

ESMA will consider all comments received by 1 February 2013.

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input -
Consultations’.

Publication of responses

All contributions received will be published following the close of the consultation, unless you request
otherwise. Please clearly and prominently indicate in your submission any part you do not wish to be
publically disclosed. A standard confidentiality statement in an email message will not be treated as a
request for non-disclosure. A confidential response may be requested from us in accordance with ESMA’s
rules on access to documents. We may consult you if we receive such a request. Any decision we make not
to disclose the response is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Legal Notice’.

Who should read this paper?
This document will be of interest to asset management companies and trade associations of asset man-

agement companies managing funds falling in the scope of the Alternative Investment Fund Managers
Directive and investors investing into such funds.
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Acronyms used

AIF
AIFM

AIFMD

ESMA

UCITS Directive

Alternative Investment Fund
Alternative Investment Fund Manager

Directive 2011/61/EC of the European Parliament and of the Council of 8

June 2011 on Alternative Investment Fund Managers and amending Di-
rectives 2003/41/EC and 2009/65/EC and Regulations (EC) No
1060/2009 and (EU) No 1095/2010!

European Securities and Markets Authority

Directive 2009/65/EC of the European Parliament and of the Council of
13 July 2009 on the coordination of laws, regulations and administrative
provisions relating to undertakings for collective investment in transfer
able securities (UCITS) (recast)?

1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:174:0001:0073: EN: PDF.

2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1:2009:302:0032:0096:EN:PDF
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I. Executive Summary
Reasons for publication

On 23 February 2012, ESMA published a discussion paper on key concepts of the Alternative Investment
Fund Managers Directive and types of AIFM (ESMA/2012/117) which covered a number of topics relevant
inter alia for the development of the draft regulatory technical standards (RTS) that ESMA shall develop
under Article 4(4) of the ATIFMD. A separate consultation paper on draft RTS on types of AIFMs (ES-
MA/2012/844) sets out formal proposals for the draft RTS. This consultation paper follows up on some of
the other topics covered by the discussion paper published last February which are not covered by the
consultation on draft RTS on types of AIFMs and which ESMA considers essential to a common under-
standing of the entities captured by the AIFMD and a consistent application of its provisions throughout
Europe. For this reason, this paper sets out formal proposals for guidelines ensuring common, uniform
and consistent application of the concepts in the definition of ‘AIF’ in Article 4(1)(a) of the AIFMD by
providing clarification on each of these concepts. For the residual topics covered by the discussion paper
published last February which are neither covered in the consultation paper on draft RTS on types of
AIFMs (ESMA/2012/844) nor in this consultation paper, ESMA will consider at a later stage, also in the
light of the final ATIFMD Level 2 text, whether any of them may merit the development of further guide-
lines or other convergence tools (e.g. Q&A).

Contents

Section II explains the background to our proposals.

Section III sets out our proposed clarifications on the different concepts extracted from the definition of
ATF: ‘raising capital’, ‘collective investment undertaking’, ‘number of investors’ and ‘defined investment
policy’.

Annex I sets out the list of questions contained in this paper.

Annex IT provides for the cost-benefit analysis related to the draft guidelines.

Annex III includes the opinion of the Securities and Markets Stakeholder Group on the discussion paper.
Annex IV gives detailed feedback on the discussion paper.

Annex V contains the full text of the draft guidelines.

Next steps

Responses to this consultation paper will help ESMA in finalising the guidelines on key concepts of the
AIFMD in the first half of 2013.




II. Background

On 23 February 2012, ESMA published a discussion paper on key concepts of the Alternative Invest-
ment Fund Managers Directive and types of AIFM (ESMA/2012/117)3 which represented a first step,
inter alia, in the elaboration of the draft regulatory technical standards (RTS) under Article 4(4) of the
AIFMD.

The discussion paper covered a number of topics on which ESMA saw merit in working to ensure the
alignment of supervisory practices among European national competent authorities in the interpreta-
tion of certain key concepts of the AIFMD. However, ESMA is of the view that most of the topics cov-
ered by the discussion paper do not lend themselves to incorporation in the draft RTS under Article
4(4) of the AIFMD. ESMA recognised in the discussion paper that some of the issues related to the
topics covered by the draft RTS may merit the development of further guidelines and recommenda-
tions or other convergence tools (e.g. Q&A) that ESMA may decide to develop in the future.

This consultation paper (CP) follows up on some of those topics covered by the discussion paper
published last February which are not covered by the CP on draft RTS on types of AIFMs (ES-
MA/2012/844) published today; the latter CP sets out formal proposals on the content of the draft
RTS under Article 4(4) of the AIFMD.

This paper covers the topics that ESMA considers essential for a common understanding of the enti-
ties captured by the AIFMD and a consistent application of its provisions throughout Europe. For this
reason, this paper sets out formal proposals for guidelines ensuring common, uniform and consistent
application of the concepts in the definition of ‘AIF’ in Article 4(1)(a) of the AIFMD by providing clari-
fication on each of these concepts. Indeed, for a proper application of the different provisions of the
AIFMD it is necessary to first have a clear understanding of which entity is the AIFM, which itself de-
pends on a harmonised approach as to what constitutes an AIF.

The residual topics covered by the discussion paper published last February which are neither covered
in the CP on draft RTS on types of AIFMs (ESMA/2012/844) nor in this CP, are the following ones:

0] the clarifications on the appointment of a single AIFM and the range of functions that an
AIFM must carry out and to what extent it may delegate these functions to third parties

(sections III and V of the discussion paper),

(ii) the vehicles which are not AIFMs or AIFs or are exempted from the provisions of the
ATIFMD (section IV.2 of the discussion paper),

(iii) the treatment of UCITS management companies (section VI of the discussion paper), and
(iv) the treatment of MiFID firms and Credit Institutions (section VII of the discussion paper).
For these topics ESMA has reviewed the feedback received from the consultation4 and, in light of the

responses received, will decide whether or not such topics merit the development of further guidelines
and recommendations or other convergence tools (e.g. Q&A). In making that decision, ESMA will take

3 http://www.esma.europa.eu/system/files/2012-117.pdf

4 See Annex IV of this consultation paper for the detailed feedback on the discussion paper.
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into account the extent to which regulatory convergence will already be ensured by the content of the
AIFMD Level 2 provisions (once published in the Official Journal of the European Union).

Q1: Do you agree with the approach suggested above on the topics which should be
included in the guidelines on key concepts of the AIFMD? If not, please state the
reasons for your answer and also specify which topics should be re-
moved/included from the content of the guidelines.

II1. Concepts extracted from the definition of AIF

6. Article 4(1)(a) of the AIFMD provides for the following definition of AIFs: ‘AIFs’ means collective
investment undertakings, including investment compartments thereof, which: (i) raise capital from
a number of investors, with a view to investing it in accordance with a defined investment policy for
the benefit of those investors; and (ii) do not require authorisation pursuant to Article 5 of Directive
2009/65/EC;’.

7. Section IV.4 of the discussion paper set out proposals for clarification of the following concepts which
can be extracted from the above definition of AIF: ‘raise capital’, ‘collective investment’, ‘number of in-
vestors’, ‘defined investment policy’, ‘ownership of underlying assets’ and ‘control of underlying as-
sets’.

8. Respondents to the discussion paper broadly agreed with the criteria identified by ESMA. Therefore,
ESMA decided to propose draft guidelines to further clarify these concepts, with the only exception of
the concept of ‘ownership of underlying assets’ which ESMA did not consider as a key element in de-
fining an AIF. The approach taken in relation with the ownership concept is also supported by the fact
that several respondents to the discussion paper pointed out the existence of different ownership rules
for different underlying assets in certain countries which do not distinguish between beneficial and le-
gal ownership.

9. The proposed guidelines provide separate clarifications on each of the concepts extracted from the
definition of AIFs under Article 4(1)(a) of the AIFMD. However, appropriate consideration should be
given to the interaction between the individual concepts of the definition of AIFs. In order to deter-
mine whether or not an entity falls under the definition of AIF, the criteria provided under the draft
guidelines (Sections VI to IX under Annex V) should be considered together. By way of example, un-
dertakings which do raise capital from a number of investors, but do not do so with a view to investing
it in accordance with a defined investment policy should not be considered AIFs for the purposes of
the ATFMD. It is only when all the elements included in the definition of ATFs under Article 4(1)(a) of
the AIFMD are present that an entity should be considered an ATF.

10. To the extent that the additional details provided in the draft guidelines are relevant for the definition
of AIFs within the context of the AIFMD, they should be relevant for the purposes of the AIFMD only
and be without prejudice of the interpretation of any similar concepts used in any other pieces of Eu-
ropean legislation (e.g. the details provided in the proposed guidelines on the notion of ‘collective in-
vestment undertaking’ are relevant for the purposes of the AIFMD only and have no relevance for the
purposes of the equivalent concept used in the Prospectus Directive (Directive 2003/71/EC, as
amended)).

11. The additional details provided by the draft guidelines should not be used in a way that allows the
provisions of the ATFMD to be circumvented.
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Q2: What are your views on/readings of the concepts used in the definition of AIF in
the AIFMD? Do you agree with the orientations set out above on these concepts?
Do you have any alternative/additional suggestions on the clarifications to be
provided for these concepts?

ESMA sets out below the detailed proposals in relation to the concepts extracted from the definition of
AIF which are reflected under Sections VI to IX of the draft guidelines in Annex V of this consultation

paper.
1. Raising Capital

Respondents to the discussion paper broadly agreed with the views expressed by ESMA on the concept
of ‘raising capital’. The large majority of respondents considered that internal co-investments of the
manager should not be taken into account for determining whether an undertaking raises capital from
a number of investors. In particular, one respondent argued that raising capital implies taking active
steps by way of business to procure the commitment of third party (i.e. external) capital.

Leveraging on the provisions of recital (7) of the AIFMD which explicitly states that “Investment
undertakings, such as family office vehicles which invest the private wealth of investors without rais-
ing external capital, should not be considered to be AIFs [...]”, ESMA saw merit in clarifying that the
investment in an undertaking by a member of a group of persons connected by a close familial rela-
tionship that pre-dates the establishment of the undertaking, for the investment of whose private
wealth the undertaking has been exclusively established, is not likely to be within the scope of raising
capital.

In line with the spirit of recital (7) of the AIFMD, ESMA also considers that, in order for an undertak-
ing to be raising capital, it should in principle procure the transfer or commitment of capital which is
not provided (i) by a member of the governing body of the undertaking or the legal person managing
that undertaking, nor (ii) by any risk-taker employed by the undertaking or the legal person managing
the undertaking and investing in that undertaking.

Capital provided by any person or entity other than the persons mentioned in paragraphs 14 and 15
above should be considered relevant for the purpose of the notion of ‘raising capital’. This also in-
cludes capital provided by the legal person managing the undertaking or any of its affiliates. Therefore,
an undertaking whose investors are its manager or any of its affiliates should be considered an AIF
(subject to that undertaking satisfying the other criteria in the definition of ‘AIF’). However, ESMA
notes that Article 3(1) of the AIFMD exempts from its scope AIFs whose only investors are the AIFM
or the parent undertakings or the subsidiaries of the AIFM or other subsidiaries of those parent under-
takings, provided that none of those investors is itself an AIF.

The criterion ‘raising capital’ is fulfilled if at least one investor who is not one of the persons men-
tioned in paragraphs 14 and 15 above invests in an undertaking. The fact that an investor being one of
the persons mentioned in paragraphs 14 or 15 above invests alongside an investor not being one of the
persons mentioned in paragraphs 14 or 15 above does not have the consequence that the criterion
‘raising capital’ is not fulfilled and the undertaking therefore does not qualify as ATF. Whenever such a
situation does arise, no distinction should be made between the investor not being one of the persons
mentioned in paragraphs 14 or 15 and the one being one of the persons mentioned in paragraphs 14 or
15 above and the latter should enjoy full rights under the AIFMD.
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18. Furthermore, ESMA also confirms its views as regards the fact that capital raising for the purposes of

19.

20.

21.

22,

23.

AIFMD should involve some kind of commercial communication between the AIF seeking capital, its
AIFM or any other natural or legal person or other entity acting on its behalf, and the prospective in-
vestors, which aims at procuring the transfer of investors’ capital. No consideration should be given to
the fact that this activity takes place only once (as in the case of the initial subscription to a closed-
ended fund), on several occasions or on an ongoing basis (as with certain open-ended funds).

Q3: What are your views on the notion of ‘raising capital’? Do you agree with the
proposal set out above? If not, please provide explanations and possibly an alter-
native solution.

Q4: Please provide qualitative and quantitative data on the costs and benefits that
the proposed guidance on the notion of ‘raising capital’ would imply.

2. Collective Investment Undertaking

Respondents to the discussion paper agreed with the views expressed by ESMA on the concept of
‘collective investment undertaking’. Several of them mentioned that it should be legitimate for AIFs to
have the general purpose of generating a return for investors regardless of whether such return is
achieved by the sale and/or continuous management of its investments (with the latter generating in-
come on a regular basis). These respondents argued that the return to the AIF during the lifetime of
the product should be taken into account. Given the feedback received from the consultation, ESMA
saw merit in including under the clarifications provided for the notion of collective investment not on-
ly the sale of the ATF’s investments, but also their management.

Therefore, the proposed guidelines provide that one of the characteristics which should show that an
undertaking is a collective investment undertaking for the purposes of the AIFMD is that the under-
taking pools together capital raised from investors and has the purpose of generating a pooled return
for its investors from the pooled risk generated by acquiring, holding or selling investment assets as
opposed to an entity whose purpose is to manage the underlying assets as part of a commercial or en-
trepreneurial activity.

ESMA believes that for the purposes of determining whether or not a pooled return is generated, no
consideration should be given to the fact that different investors within an undertaking are provided
with different returns such as under a tailored dividend policy. Furthermore, ESMA considers that for
the purposes of determining whether or not the undertaking pools together the capital raised from its
investors no consideration should be given to the existence of liquidity management arrangements
such as side pockets.

As regards the absence of investors’ discretion or control over the assets, some respondents suggested
to delete the words ‘day-to-day’ in relation to the discretion exercised. However, ESMA considers that
it is not a general discretion or control being exercised by investors which should be relevant, but only
a daily discretion or control of the underlying assets should imply that the relevant entity is not an
ATF.

Therefore, ESMA proposes to clarify that the AIFM should have responsibility for the management of
the AIF’s assets. Investors should not have day-to-day discretion or control over these assets. The pri-
or approval by investors on certain high level decisions or some influence exercised by investors over
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24.

25.

the AIF investments should not lead to the presumption that the relevant entity is not a collective in-
vestment undertaking.

Furthermore, ESMA considers that an ordinary company with general commercial purpose should not
be considered a collective investment undertaking. ESMA seeks stakeholders’ views on the key ele-
ments for the purposes of further defining the notion of an ordinary company with general commercial
purpose.

Finally, ESMA clarifies that the determination of the characteristics mentioned in the previous para-
graphs above showing that an undertaking is a collective investment undertaking should be without
prejudice to the fact that competent authorities and market participants should not consider that the
absence of all or any one of them conclusively demonstrates that the undertaking is not a collective in-
vestment undertaking.

Q5: Do you agree with the proposed guidance for identifying a ‘collective investment
undertaking’ for the purposes of the definition of ATF? If not, please explain why.

Q6: Please provide qualitative and quantitative data on the costs and benefits that
the proposed guidance for identifying a ‘collective investment undertaking’
would imply.

Q7: Do you agree with the analysis on the absence of any day-to-day investor discre-
tion or control of the underlying assets in an AIF? If not, please explain why.

Q8: Do you agree that an ordinary company with general commercial purpose
should not be considered a collective investment undertaking? If not, please ex-
plain why.

Qo9: Which are in your view the key characteristics defining an ordinary company

with general commercial purpose?

3. Number of Investors

26. Most respondents to the discussion paper fully supported ESMA’s view that, in order to determine

27,

whether or not an undertaking raises capital from a number of investors, one should look at the rules
or instruments of incorporation of such undertaking and, if they do not restrict the raising of capital
from a single investor, consider that the undertaking raises capital from a number of investors. How-
ever, some of these respondents considered that the presence of a number of investors should remain
de facto during the life of the fund and one should not only look at its rules or instruments of incorpo-
ration. A respondent also suggested to take into consideration not only any restriction provided in the
rules or instruments of incorporation, but also restrictions arising from legally binding documents or
legislative provisions.

Given the support received from the respondents, ESMA decided to retain the approach proposed in
the discussion paper. As for the consideration to be given to the fact that the plurality of investors may
cease to exist over time, ESMA believes that in order to ensure certainty and consistency in the appli-
cation of the AIFMD, the element to be taken into consideration is the existence of a restriction to
raise capital from a single investor. To that extent, ESMA saw merits in adding a reference to any re-
strictions which may arise from the national law applicable to the undertaking.

10
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28. Therefore, ESMA proposes to clarify that in order for an undertaking to be considered raising capital

29.

30.

31.

32.

33-

from a number of investors, there should not be an enforceable obligation which restricts the sale of
units/shares to a single investor. A collective investment undertaking which has a sole investor in fact
should nonetheless be regarded as having a number of investors if the undertaking is not subject to an
enforceable obligation under national law, its rules or instruments of incorporation, or any other pro-
vision of binding legal effect, from having more than one investor, or if the sole investor invests funds
which it has raised from more than one legal or natural person for the benefit of those persons as in
the case of nominee arrangements, feeder structures or fund of fund structures. The feeder fund or the
fund of fund investing into the undertaking should be considered representing a number of underlying
beneficial owners only in the case that they have themselves more than one investor.

Q10: Do you agree with the proposed guidance for determining whether a ‘number
of investors’ exists for the purposes of the definition of AIF? If not, please explain
why.

Q11: Please provide qualitative and quantitative data on the costs and benefits that
the proposed guidance for determining whether a ‘number of investors’ exists
would imply.

4. Defined investment policy

Respondents to the discussion paper generally agreed with the guidance proposed by ESMA on the
concept of ‘defined investment policy’.

ESMA considers that a defined investment policy should be understood as a policy about how the
pooled capital in the undertaking is to be managed to generate a return for the investors from whom it
has been raised. Given the support received, ESMA saw merit in setting out factors that could, singly
or cumulatively, tend to indicate the existence of such a policy. These factors should contribute to en-
suring a common understanding on how the existence of a defined investment policy should be deter-
mined. The determination of factors tending to indicate the existence of a defined investment policy
should be without prejudice to the fact that competent authorities and market participants should not
consider that the absence of all or any one of them conclusively demonstrates that no such policy ex-
ists.

The indicative factors proposed in Section IX of the draft guidelines in Annex V broadly reflect the
proposals set out in the discussion paper.

Further to some comments received in the feedback from the consultation, ESMA considered it ap-
propriate to replace the reference to a contractual relationship between the entity and the investor
which binds the entity to follow the investment policy with a reference to an obligation (however aris-
ing) to investors, which is legally enforceable by them, to follow the investment policy, including all
changes to it (Section IX, paragraph 16(c) of the draft guidelines under Annex V);

Furthermore, ESMA did not insert in the draft guidelines references to the following factors as indica-
tors of the presence of a defined investment policy:

(a) the investment policy is clearly set out and disclosed to investors;

11
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(b) disclosure by the undertaking or the legal person managing it of any changes to the investment
policy should be made to the investors, and their informed consent to those changes obtained,
before any such changes are made to the investment policy.

34. This deletion (as compared to the elements included in the discussion paper) is due to the fact that the
aforementioned disclosures are required by Article 23(1)(a) and (b) of the AIFMD (i.e. they are a con-
sequence of being an AIF) and are not an element determining whether or not an entity should be con-
sidered an AIF.

Q12: Do you agree with the proposed indicative criteria for determining whether a
‘defined investment policy’ exists for the purposes of the definition of AIF? If not,
please explain why.

Q13: Please provide qualitative and quantitative data on the costs and benefits that
the proposed indicative criteria for determining whether a ‘defined investment
policy’ exists would imply.

Q14: Do you consider appropriate to add in Section IX, paragraph 16(b) of the draft
guidelines (see Annex V) a reference to the national legislation among the places
where (in addition to the rules or instruments of incorporation of the undertak-
ing) the investment policy of an undertaking is referenced to?

12
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Annex I - Summary of questions

Q1: Do you agree with the approach suggested above on the topics which should be
included in the guidelines on key concepts of the AIFMD? If not, please state the
reasons for your answer and also specify which topics should be re-
moved/included from the content of the guidelines.

Q2: What are your views on/readings of the concepts used in the definition of AIF in
the AIFMD? Do you agree with the orientations set out above on these concepts?
Do you have any alternative/additional suggestions on the clarifications to be
provided for these concepts?

Q3: What are your views on the notion of ‘raising capital’? Do you agree with the
proposal set out above? If not, please provide explanations and possibly an alter-
native solution.

Q4: Please provide qualitative and quantitative data on the costs and benefits that
the proposed guidance on the notion of ‘raising capital’ would imply.

Q5: Do you agree with the proposed guidance for identifying a ‘collective investment
undertaking’ for the purposes of the definition of AIF? If not, please explain why.

Q6: Please provide qualitative and quantitative data on the costs and benefits that
the proposed guidance for identifying a ‘collective investment undertaking’
would imply.

Q7: Do you agree with the analysis on the absence of any day-to-day investor discre-
tion or control of the underlying assets in an AIF? If not, please explain why.

Q8: Do you agree that an ordinary company with general commercial purpose
should not be considered a collective investment undertaking? If not, please ex-
plain why.

Q9: Which are in your view the key characteristics defining an ordinary company
with general commercial purpose?

Q10: Do you agree with the proposed guidance for determining whether a ‘number
of investors’ exists for the purposes of the definition of AIF? If not, please explain
why.

Q11: Please provide qualitative and quantitative data on the costs and benefits that
the proposed guidance for determining whether a ‘number of investors’ exists
would imply.

Q12: Do you agree with the proposed indicative criteria for determining whether a

‘defined investment policy’ exists for the purposes of the definition of AIF? If not,
please explain why.

13
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Q13: Please provide qualitative and quantitative data on the costs and benefits that
the proposed indicative criteria for determining whether a ‘defined investment
policy’ exists would imply.

Q14: Do you consider appropriate to add in Section IX, paragraph 16(b) of the draft
guidelines (see Annex V) a reference to the national legislation among the places
where (in addition to the rules or instruments of incorporation of the undertak-
ing) the investment policy of an undertaking is referenced to?

14



Annex II — Cost-benefit analysis

1. Introduction

1. Pursuant to Article 16 of the Regulation establishing ESMA5, ESMA is empowered to issues guidelines
and recommendations addressed to competent authorities or financial market participants with a view
to establishing consistent, efficient and effective supervisory practices within the European System of
Financial Supervision, and to ensuring the common, uniform and consistent application of Union law.
The same article obliges ESMA to conduct open public consultations regarding the guidelines and rec-
ommendations and to analyse the related potential costs and benefits, where appropriate. Such con-
sultations and analyses shall be proportionate in relation to the scope, nature and impact of the guide-
lines or recommendations.

2. Procedural issues and consultation process

2. ESMA is seeking feedback from stakeholders on its proposals on draft guidelines via this consultation
paper. On 23 February 2012, ESMA published a discussion paper on key concepts of the Alternative
Investment Fund Managers Directive and types of AIFM (ESMA/2012/117) (DP) which covered a
number of topics relevant for the development of the draft RTS under Article 4(4) of the AIFMD as
well as other topics that may merit the development of further guidelines and recommendations or
other convergence tools (e.g. Q&A). This consultation paper represents the next stage in the develop-
ment of draft guidelines for some of the topics for which ESMA previously announced the potential
development of further guidelines and recommendations or other convergence tools (e.g. Q&A). It sets
out formal proposals for the content of guidelines on the application of the concepts in the definition
of ‘AIF’ in Article 4(1)(a) of the AIFMD on which ESMA is seeking the views of external stakeholders.

3. ESMA considered that in order to achieve a consistent application of the AIFMD provisions across
Europe, it is necessary to first have a clear understanding of which entity is the AIFM, which itself de-
pends on a harmonised approach as to what constitutes an AIF.

4. For these reasons, ESMA considered it appropriate to develop the draft guidelines looking at the
definition of AIF contained in the AIFMD and providing clarifications on the criteria which may be ex-
tracted from the definition of AIFs in Article 4(1)(a) of the AIFMD (i.e. ‘raise capital’, ‘collective in-
vestment’, ‘number of investors’ and ‘defined investment policy’).

5. In the light of the approach taken for the development of the draft guidelines, ESMA decided to carry
out a preliminary screening of (i) the number of entities captured by the AIFMD as per its Level 1 text
and (ii) the potential impact that the draft guidelines may have on this.

6. Relevant data on the population that may be captured by the AIFMD may be found in the European
Commission’s Impact Assessment accompanying the AIFMD proposal® (Commission’s IA), and in par-
ticular Section 1.1 of that document (“The investment fund universe”). More up-to-date data on the
number and assets under management of non-UCITS funds currently domiciled in the EU are con-
tained in Table 1 below.

5 Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010.
6 Available at:
http://ec.europa.eu/internal market/investment/docs/alternative investments/fund managers impact assessment.pdf.
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Table 1: Breakdown of Non-UCITS funds by category

30/06/2012 31/12/2011
Fund types
EURDbn %chg® | Number of Funds EUR bn Nl;,nl:?:l: of

Special / Institutional 1,608 7.60% 8,488 1,495 8,490
German "Spezialfonds" 876 6.60% 3,730 822 3,762
British investment trusts 82 7.90% 208 76 307
French employees savings 88 1.60% 2,301 87 2,342
Luxembourg "other" funds 92 8.70% 929 85 938
Real-estate funds 263 1.50% 1,099 259 993
Other 353 10.00% 5,296 321 5,149
TOTAL 2,486 7.10% 18,411 2,322 18,219

@ end June 2012 compared to end December 2011.
Source: EFAMA.

7. Notwithstanding the data already available in the Commission’s IA and in Table 1 above, in order to
assess the costs and benefits of its draft guidelines, ESMA saw merit in carrying out a mapping exer-
cise among the competent authorities of the Member States of the existing population of funds which
will be captured by the AIFMD and of the potential impact on these figures of the rules proposed in the
present consultation paper. The mapping of the population captured by the AIFMD was considered
necessary to the extent that the definition of AIF in the final text of the Directive is not the same as the
one in the European Commission’s initial proposal (COM(2009) 207 final)7.

8. Indeed, according to Article 3(a) of the European Commission proposal, an AIF was defined as “any
collective investment undertaking, including investment compartments thereof whose object is the
collective investment in assets and which does not require authorisation pursuant to Article 5 of Di-
rective 2009/.../EC [the UCITS Directive];”, whereas Article 4(1)(a) of the AIFMD defines AIFs as be-
ing “collective investment undertakings, including investment compartments thereof, which: (i) raise
capital from a number of investors, with a view to investing it in accordance with a defined invest-
ment policy for the benefit of those investors; and (ii) do not require authorisation pursuant to Arti-
cle 5 of Directive 2009/65/EC;”.

9. The mapping of the population impacted by the AIFMD was carried out in Q3 2012 and showed the
results disclosed in Table 2 below.

Table 2: Funds captured by the AIF definition and impact of the draft guidelines

Estimates of funds captured by the defini- | Impact of the draft guidelines on the
tion of AIF in Article 4(1)(a) of the AIFMD estimate

Roughly half of the potential AIFs will be

Ui N/A excluded from the scope.

7 Available at: http://ec.europa.eu/internal market/investment/docs/alternative investments/fund managers proposal en.pdf.
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Belgium More than 100 funds No substantial impact.

Finland 250-300 funds N/A

France 8,700-11,700 funds Approximately 1600 funds could be impacted.
e ?}E)I());:‘E[ :é(;(;ghf;élis) (+350 new closed-ended funds To be determined.

Ireland More than 2,000 funds To be determined.

About 660 funs R s e T Lol i e
Liechtenstein About 400 funds No impact expected.

Luxembourg At least 2000 funds N/A

Malta Less than 500 funds No material impact.

Netherlands About 1,400 funds Elfeirrﬁgz(}tffnﬁpfac;igrte%.be of around 5-10%
Slovak Republic | 20-30 funds No material impact.

Spain About 330 funds No impact expected.

Sweden Less than 400 funds No impact expected.

UK Approximately 2,700 funds N/A

TOTAL Between 23,460 and 26,520 funds Overall no substantial impact

Source: Competent authorities of the EEA Member States.

10. Based on the above data, this cost-benefit analysis assesses the qualitative and quantitative costs and

11.

12,

13.

benefits that will potentially arise from the different policy options identified by ESMA. Stakeholders’
views are sought on these costs and benefits; quantitative data would be particularly useful in helping
ESMA reach a final decision on the best approach.

3. Problem definition

Given the uncertainties surrounding the entities which should be captured within the scope of the
AIFMD, ESMA considered that guidelines on key concepts of the AIFMD would add most value if
these were aimed at ensuring a common understanding of the different entities captured by the defini-
tion of AIF within the Directive (and, therefore, of which entities have to be considered as AIFMs).

The baseline scenario for this cost-benefit analysis would be the application of the requirements in the
Level 1 Directive (i.e. the provisions in Articles 4(1)(a) of the AIFMD) without any further specifica-
tion. This would leave discretion to AIFMs and national competent authorities to determine whether
an entity has to be considered an AIF and whether the provisions of the AIFMD apply to it and its
AIFM. This could lead to a lack of harmonisation in the application of the provisions of the Level 1 Di-
rective across the alternative investment industry.

Indeed, uncertainty on the notions used to define ATFs may lead to regulatory arbitrage and to incon-
sistent supervisory practices. For instance, an entity could be considered as falling within the scope of
the ATFMD by one competent authority whereas a competent authority in a different Member State
could consider that the same entity falls outside the scope of the AIFMD. This would be particularly
problematic in the context of the EU passport introduced in Article 32 of the AIFMD.
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14.

15.

16.

17.

18.

4. Objectives of the guidelines

The draft guidelines aim to promote the objectives of the Level 1 Directive as identified in the Commis-
sion’s TA and they do so by clarifying the scope of application of certain of the AIFMD provisions. They
should contribute to the creation of a level playing field across Member States, which will help ensure
that the risks tackled by the AIFMD are done so in a harmonised way and there is reduced scope for
regulatory arbitrage (e.g. an undertaking choosing to move its activities to a jurisdiction with a more
flexible approach according to which it would not be considered an AIF/AIFM) which could hamper
the key objectives of the Level 1 Directive such as the monitoring of systemic risks and strengthened
investor protection.

5. Policy options

In order to address the problem and comply with the objectives identified above, ESMA has not only
considered the idea of providing clarifications on the criteria which may be extracted from the defini-
tion of AIFs in Article 4(1)(a) of the AIFMD, but has also identified in the DP some additional topics
for which additional guidance could be beneficial for the purposes of an harmonised application of the
ATIFMD. These topics are as follows:

0] the clarifications on the appointment of a single AIFM and the range of functions that an
AIFM must carry out and to what extent it may delegate these functions to third parties
(sections III and V of the DP),

(ii) the vehicles which are not AIFMs or AIFs or are exempted from the provisions of the
ATIFMD (section IV.2 of the DP),

(iii) the treatment of UCITS management companies (section VI of the DP), and
(iv) the treatment of MiFID firms and Credit Institutions (section VII of the DP).

Before deciding whether or not such topics merit the development of further guidelines and recom-
mendations or other convergence tools (e.g. Q&A), ESMA considers appropriate to carefully consider
whether additional guidance is needed on any of these topics in order to ensure regulatory conver-
gence or whether the content of the AIFMD Level 2 provisions (once published in the Official Journal
of the European Union) already provides sufficient harmonisation.

6. The likely economic impacts

Costs

On the basis of the mapping exercise conducted by ESMA (the results of which are detailed in Table 2
above), the impact of the draft guidelines should not be material in most of the Member States, the on-
ly exception to this being Austria where it is expected that half of the potential AIFs will be excluded
from the scope of the AIFMD.

Direct costs for regulators

The guidelines are unlikely to lead to additional costs for regulators to the extent that they provide
clarifications on the Level 1 provisions and do not impose additional obligations beyond those already
set by the ATFMD on firms whose compliance has to be supervised.
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Benefits
19. The expected benefits of the draft guidelines are as follows:

e The proposed approach minimises the risk of inconsistencies in the application of the AIFMD and
the burden on investment managers by facilitating their assessment on whether or not they are
within the scope of the AIFMD.

e There are likely to be benefits from the guidelines to the extent that they provide competent au-
thorities with a clear framework against which to assess the scope and the application of certain
specific provisions of the AIFMD. In the absence of the guidelines, competent authorities would
need to clarify on their own the scope and application of such provisions. Indeed, it is likely that
AIFMs themselves would seek such clarification from competent authorities. The guidelines
should therefore help reduce the need for both one-off and ongoing requests for further guidance
and clarification from external stakeholders.

e There are potential adverse impacts of not having the guidance proposed in the guidelines. Indeed,
the guidelines reduce the prospect of regulatory arbitrage which could jeopardise the key objec-
tives of the AIFMD such as the monitoring of systemic risks and strengthened investor protection.
By ensuring a harmonised understanding of the scope of the AIFMD, the guidelines will ensure
that, for instance, no manager covered in the scope of the Level 1 provisions will escape from the
reporting obligations under the AIFMD which are essential for the monitoring of systemic risk
which may build-up through the use of leverage.

e A clear definition of the scope of the AIFMD provisions would also ensure a smoother operation of
the AIFMD passport for both EU and (subject to its introduction) non-EU managers: indeed, the
guidelines will ensure a common understanding across Europe about which entities shall be con-
sidered AIFs/AIFMs.

e The risk of entities not having the typical characteristics of an investment fund falling into the
scope of the AIFMD would be minimised.
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Annex IIT — Opinion of the Securities and Markets Stakeholder
Group

The SMSG has been asked by ESMA to comment on the discussion paper on key concepts
in the AIFMD. The ESMA consultation ended on 23 March, 2012 and while the SMSG was
given the possibility of an extended period for responding given that the SMSG was only
able to meet on April 26, 2012 as a body, comments are limited to a few key points as out-
lined below.

1. ESMA again has a balancing act of on the one hand providing additional clarity as to what entities are
to be considered AIFs and AIFMs while on the other hand avoiding to becoming too descriptive (and
narrow, as the reality is already out there; in existence) and looking at defining more commercial
terms like e.g. family offices and joint ventures. There is no need to do the latter.

Key elements of the AIF definition in the view of the working group are:

- the raising of capital from external, unaffiliated/third parties (i.e. you are managing other people's
money)

- it needs to be an enterprise with a commercial reason of generating profits for investors

- there needs to be a business communication by or behalf of the entity seeking capital which results
in the transfer of cash or assets to the AIF

-there should be an express linking of the capital raising with the defined investment policy

-the capital raising should be done by or on behalf of a "sponsor" which plans (itself or through a
group member) to make a profit out of the management of the capital raised from third par-
ty/external sources

2. Proportionality needs to be applied to all articles and not only some, as proportionality is a general
principle of law and regulation. It must also be borne in mind that size is not the only relevant factor -
others mentioned already in the Level1 text are, nature, scope and the complexity of activities as well
as internal organisation. This will be especially important for the Remuneration discussion paper as
well.

3. Dual registration. Due to the high number of managers which are currently MIFID firms (in particular
for carrying out reception and transmission of orders and investment advice) the possibility of dual
registration needs to be considered. Otherwise firms in some member states (where MIFID authorisa-
tion is demanded today) may need to restructure their activities while firms in other MS (where MI-
FID authorisation currently is not demanded) need not.

4. Delegation. Two aspects on delegation should be clarified by ESMA: Firstly, just because an AIFM
itself does not perform certain of the functions in paragraph 2 of Annex 1 of the ATIFMD, it does not au-
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tomatically imply that they should be considered as delegated as these are not mandatory functions to
be performed by an AIFM nor are they functions for which an AIFM needs to have responsibility. Sec-
ondly, an AIFM must be able to delegate both portfolio management and risk management as long as
the delegation is not to such an extent that the AIFM becomes a letter-box-entity.

This opinion will be published on the Securities and Markets Stakeholder Group section of ESMA’s
website.

Adopted on 26 April 2012

Guillaume Prache

Chair
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Annex IV — Feedback on the discussion paper

1. ESMA received 48 responses to the consultation on the discussion paper (DP) on key concepts of the
ATFMD and types of AIFM. Responses were received from alternative investment fund managers (and
their associations), associations of publicly listed real estate companies and associations of investment
companies, depositaries, banking associations), an advisory and audit firm, an association of pension
funds, law firms, lawyers’ associations and public authorities.

General comments

2. A couple of respondents pointed out that the discussion on some of the issues in the DP is premature
and that a more useful debate on these issues could be had only once the Level 2 measures have been
finalised.

3. An asset managers association was of the opinion that the sections III (Definition of AIFM) and IV
(Definition of AIF) of the DP went beyond the mandate received under Article 4(4) of the AIFMD since
technical standards should not identify any policy orientations or suggest interpretations which go be-
yond the terms of the AIFMD.

4. A respondent was generally supportive of the approach taken in the CP and supported ESMA’s focus
on the development of further criteria to determine whether a particular business has a “defined in-
vestment policy”, but discouraged ESMA from placing too much emphasis on a Q&A approach to de-
velop guidance as suggested in paragraph 3 of the DP.

5. A depositary generally agreed with ESMA’ proposals and suggested ESMA to develop guidelines for
the approval of delegates who do not hold an authorisation or registration for the purposes of asset
management.

6. Some respondents asked to address certain questions, which are not covered by the CP:

e A private equity and venture capital association asked whether and in what circumstances a set of
arrangements between several legal or natural persons should be considered to be a single AIF or
multiple AIF.

This respondent stressed that the essential future of an AIF is that it must be an “undertaking”:
even if this term is not defined in Community law, it is likely to encompass certain pooled invest-
ment vehicles, but mere parallel investment arrangements and ordinary corporate and joint ven-
ture arrangements should not be caught by the definition, even if one of the participants is a fund.
For instance, in a private equity fund where there are several “parallel” limited partnerships hav-
ing a common general partner and a common AIFM, each undertaking (limited partnership)
should be properly regarded as a separate and distinct AIF. Also a private equity AIF structured as
a limited partnership may have amongst its limited partners another limited partnership and these
limited partnerships may have a common AIFM: if the second limited partnership has the features
of an AIF, then there will be two separate AIFs, one a feeder fund into the other, whereas if it is not
the case, there will be one AIF, which is the main fund limited partnership.

e An asset managers association asked to clarify the transitory provisions under Article 61 of the
AIFMD:
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i.  this respondent asked to confirm that Article 61(1) of the AIFMD means that AIFMs will
have twelve months (i.e. until 22 July 2014) to both (a) take the necessary measures to
comply with the national law implementing the AIFMD, and (b) submit an application for
authorisation; and

ii.  this respondent also asked to clarify the scope of the application of the transitory provi-
sions to closed-ended funds in existence as of 22 July 2013, in particular the reference to
“making additional investments” within the meaning of Article 61(3) of the AIFMD and al-
so the scope of Article 61(4): it raised the question whether the investment is deemed
made once a legally binding arrangement is entered into or whether the test is based on
the point in time at which the actual investment is made.

¢ A respondent mentioned that the AIFMD did not provide clarity as to whether the function of
“portfolio management” includes the determination of the investment policy of an AIF and argued
that none of the provisions of the AIFMD seems to suggest that to be the case, in particular since a
prohibition of delegation of the function of determining the investment policy of the AIF has not
been inserted within the provisions of the AIFMD. Therefore, this respondent asked to clarify that
if an ATFM has been involved in the determination of the investment policy of the AIF, such AIFM
may not delegate the (further) determination of the investment policy of such AIF to a third party
and such delegation should clearly result in the AIFM becoming a letter-box entity.

e Some respondents asked to clarify that SPVs should not be considered as AIFs. One of them
claimed that SPVs of real estate funds fall outside the definition of an AIF and mentioned that Ar-
ticle 26(2)(b) and recital (78) of the AIFMD confirm that not only SPVs do not constitute AIFs
when treated on a stand-alone basis, but also they do not form part of the wider AIF for the pur-
poses of whose investments they are established. Similarly, a depositary suggested that where the
parent entity of an SPV is an AIF, the SPV as such should not automatically qualify as an AIF. An-
other respondent argued that an SPV or an acquisition vehicle set up by a manger in order to facil-
itate multiple participation in a particular investment by a number of AIF and/or other accounts
managed by the manager or one of its affiliates should not be treated as an AIF since it would
merely be a means of investing capital already raised and would not have an investment policy
since it would be established for the purpose of making a specific investment or investments iden-
tified by the manager or one of its affiliates.

Definition of AIFM

General comments

7. A public authority found the analysis under this section not sufficiently clear and mentioned that as a
result it remains uncertain exactly which functions an entity must either perform, or be capable of per-
forming, in order to require an authorisation as an AIFM and the amount of delegation which is possi-
ble.

Paragraph 6

8. An asset managers association questioned that in paragraph 6 of the DP ESMA was trying to use Arti-
cle 6 of the AIFMD to define an AIFM (i.e. by saying that “Article 6(5)(d) of the AIFMD should be in-
terpreted as requiring an AIFM to be capable of providing [...] both portfolio management and risk
management functions in order to obtain an AIFM authorisation in accordance with the AIFMD”),

23



whereas Article 6 of the AIFMD regulates the technicalities of authorisation of AIFMs, while many
ATFMs may be third country AIFMs not subject to the authorisation requirements. Furthermore, this
respondent argued that the requirement that an AIFM should be “capable of providing” both portfolio
management and risk management in paragraph 6 of the DP went far beyond what ESMA stated on
letter-box entities in its technical advice to the European Commission (AIFMD Advice) and with the
provisions of Level 1.

9. A respondent considered that, in order to be an AIFM, an entity should be providing both the portfolio
management function and the risk management function and if an entity performing either portfolio
management or risk management for an AIF was to be considered an AIFM, this would mean that
there would be two ATFMs, which is contrary to the requirement according to which there can only be
a single AIFM for each AIF. Furthermore, this would be contrary to recital (21) of the AIFMD.

10. Some investment managers associations mentioned that in their understanding paragraph 6 of the DP
does not mean that any entity which performs either risk management or portfolio management for an
ATF must seek authorisation as an AIFM, since that could jeopardise the requirement that each AIF
should only have one ATFM. These respondents suggested to clarify that the entity performing portfo-
lio management is supposed to be the ATFM, who has then delegated the risk management to a third
party (according to Article 20 of the AIFMD).

11. An asset managers association requested to make clear that the fact that an AIFM delegates one of the
two functions (risk management or portfolio management) does not mean that it is not performing
both functions according to Article 4(1)(w) of the AIFMD: performing a function means primarily to
have the liability of that function, even if it delegated to a third party.

12. A respondent asked to clarify the second sentence of paragraph 6 which provides that no AIFM licence
should be required for the performance of either portfolio management or risk management functions
under a delegation agreement since it might be read as exempting from the authorisation requirement
in case the delegate itself holds an AIFM licence.

13. A banking association asked to clarify whether the intention of paragraph 6 is to allow the delegation to
an entity which is located in a third country that is neither authorised nor registered, as this could lead
to regulatory arbitrage.

14. An alternative investment managers association suggested to clarify that the approach on delegates of
AIFMs includes situations where the AIFM is a non-EU AIFM: in the case of a non-EU AIFM which is
not itself authorised under the AIFMD, the delegation arrangements would not specifically be in ac-
cordance with Article 20 of the ATFMD.

Paragraph 7

15. A private equity and venture capital association asked clarifications in relation to the statements on
delegation in paragraph 7 of the DP that delegates are not responsible for monitoring the compliance
of the AIFM itself with Article 20 of the AIFMD and that a delegate that has taken reasonable
measures to confirm that the AIFM delegating to it is not a letter-box entity shall not be considered to
be acting as an AIFM if it is later determined that the ATFM that delegated to it was a letter-box entity
or was otherwise not acting in compliance with Article 20 of the AIFMD.
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16.

17.

18.

19.

An association of publicly listed real estate companies mentioned that non-tradeable closed-ended
funds do not have portfolio management activities since their activities usually only focus on a single
asset and not on a portfolio of assets and the management of this kind of funds is specifically not au-
thorised to buy or sell, but only to manage the fund’s assets. Therefore, since the only remaining task
under Annex I of the AIFMD for these funds is risk management, this respondent feared that non-
tradeable closed-ended funds would already be seen as a letter-box entity by delegating the (only exist-
ing) task of risk management.

Paragraph 8

A banking association mentioned that the delegation of major activities has to be limited and it must
not be possible to delegate both portfolio management and risk management functions in order to
avoid absolutely the registration of letter-box AIFMs.

An alternative asset managers association was of the opinion that paragraphs 8 and 47 of the DP were
contradictory since the first one says that an AIFM may not delegate both portfolio management and
risk management functions at the same time, whereas the second one states that an AIFM can “per-
form one or both of these functions under a delegation arrangement”.

A large number of respondents believed that an AIFM may delegate both portfolio and risk manage-
ment functions at the same time and that a prohibition of such delegation seems contradictory with
ESMA’s position expressed in the AIFMD Advice and with the provisions of Level 1 which does not
provide for any prohibition for the delegation of both functions at the same time. Most of these re-
spondents added that the delegation of both functions should be possible as long as the delegation ar-
rangements do not result in the ATFM becoming a letter-box entity in accordance with the ATFMD Ad-
vice. Furthermore, one of these respondents was of the opinion that Article 20 of the AIFMD clearly
contemplates the ability of ATIFMs to delegate both portfolio management and risk management func-
tions.

20. Some members of an asset managers association wondered whether ESMA with the words “in whole”

21.

22,

23.

referred to such a situation where there would not be a sufficient structure left at the level of the AIFM
(i.e. where the ATFM was a letter-box entity). A vast majority of the members of the same association
however understood from this wording that ESMA wanted to express that the AIFM could only dele-
gate one or the other function but not both. To avoid such confusion, an asset managers association
strongly suggested avoiding the words “in whole”.

Another respondent pointed out that an AIFM is entitled to delegate the whole of both functions at the

same time provided that it: (1) retains responsibility to the AIF or to investors for the whole of both
functions; (2) retains the expertise and resources to supervise the delegated functions effectively and
to manage the risks associated with the delegation; and (3) retains the power (under or consistent with
the constitutional documents of the AIF) to terminate the delegation and reserve the performance of
either or both functions to itself, or to appoint a different delegate.

Furthermore, an alternative asset managers association pointed out that the aforementioned prohibi-
tion would mean that there could rarely, if ever, be self-managed AIFs since it is unlikely that a gov-

erning body will have the capacity itself to perform risk management or portfolio management.

A couple of respondents asked to clarify that:
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o the calculation of individual risk figures by external providers should not be considered partial
delegation of functions, but rather an ancillary service for the internal performance of risk
management; and

e the function of liquidity management in Article 16 of the AIFMD is distinct from risk manage-
ment and hence would not be affected by the approach illustrated in the DP.

24. Two banking association asked to clarify further the reference to “in part” in paragraph 8 of the DP.

25.

26

27.

28.

29.

30.

31.

Paragraph 10

A banking association was of the opinion that an AIFM should in any case be responsible for all the
functions performed by the AIF, including the additional functions listed in Annex I of the AIFMD.

. The vast majority of respondents mentioned that the statement in paragraph 10 of the DP went beyond

the provisions of Level 1 since paragraph 2 of Annex I of the AIFMD states that the listed functions
“may” be performed by an ATFM.

A couple of these respondents recalled the general rule of law according to which nobody may delegate

more functions than he has previously received and mentioned that, accordingly, an AIFM which has
not been appointed for all functions may also not delegate such functions for which it has not been ap-
pointed. From a similar perspective, another respondent pointed out that unlike the UCITS Directive
which specifies that investment management and administration activities are included in collective
portfolio management, the AIFMD does not mandate that the functions of administration, marketing
and activities related to the assets of the AIF be performed by the AIFM in the course of collective
portfolio management. Therefore, subjecting the AIFM to liability for delegation of those functions
that the AIFM has not itself delegated is inconsistent with the provisions in Article 20(3) of the AIFMD
regarding the ATFM’s liability to the AIF and its investors for those functions delegated by the AIFM to
a third party.

An asset managers association mentioned that Article 5(1) of the AIFMD specifically refers to the
single AIFM being responsible “for ensuring compliance with this Directive” — which is entirely differ-
ent from taking on full ultimate liability for the actions or omissions of other service providers (which
do not take on investment management functions and are not the AIFM’s contractual delegates).

In addition, a couple of respondents were of the opinion that the approach suggested by ESMA would
also be in contradiction with recital (11) of the AIFMD which expressly contemplates that there will be

aspects of the operation of an AIF for which, in some fund structures, the AIFM will not be responsi-
ble.

Some asset managers associations were of the view that the relevant services (e.g. marketing and/or
administration) are generally performed under a contract between the AIF itself (when the AIF is a
corporate entity) and a third party and there is no justification for considering them as having been
delegated by the AIFM to a third party and to consider the AIFM responsible. A respondent added that
ESMA’s approach assumes that all AIFM structures follow the UCITS-like management company
model and that the management company appoints all the service providers.

An asset managers association pointed out that as regards “marketing” (which is one of the optional
activities under Annex I of the AIFMD), the activities concerned are only those covered by the defini-
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tion of “marketing” in Article 4(1)(x) of the AIFMD: therefore, if the AIFM hires an entity to distribute
the units or shares of an AIF it manages on its behalf, it should be responsible for such distribution;
however, if it distributes through a distributor it cannot be held liable for such distribution.

32. A depositary disagreed with the proposed extension of liability since an AIFM would be held liable for
the sales and marketing activities of distributors, whereas from an investor protection perspective lia-

bility should not be moved from a sales unit (which knows the client best) to the fund providers.

Definition of AIF

1. Types of ATF

2. Vehicles which are not AIFMs or AIFs or are exempted from the AIFMD

1: Do you see merit in clarifying further the notion of family office vehicles? If yes,
y g y y
please clarify what you believe the notion of ‘investing the private wealth of investors

without raising external capital’ should cover.

33. A respondent mentioned that recital 7 of the AIFMD focuses on investment undertakings which do not
raise external capital and family offices are merely an example thereof. Along the same lines, some
other respondents mentioned that family office vehicles are only one example of investing without
raising external capital and the raising of external capital is the central feature of an AIF; furthermore,
these respondents did not see any merit in seeking to define the notion of family office vehicles more
precisely. One of these respondents added that it is already clear that the concept is that a family office
vehicle does not look to third parties (i.e. “external capital” beyond the “family”) for capital contribu-
tions.

34. The other respondents made the following suggestions in relation with any further clarification on the
notion of family office vehicles:

e Some of the respondents recommended to maintain a broad, high level description of family
relationships rather than trying to prescribe all relationships which might fall within a fami-
ly relationship, in order to ensure that this relationship encompasses all recognised forms of
family (relationships of blood or of law) and does not inadvertently exclude relationships
such as civil partnership or adopted or foster children; on the contrary, a public authority
suggested to limit the interpretation of family office vehicles to possible investors being
strictly family only because any widening of the possible investor type (such as friends, etc.)
could lead to abuse;

e Some of the respondents pointed out that when considering the identity or relationships of
investors in a family investment vehicle, any definition should be sufficiently broad to cover
other investment vehicles such trusts, estates, charities or vehicles through which family
members may hold, invest or donate their assets;

e Several respondents claimed that family offices should not be prevented from raising exter-
nal capital such as bank loans or debt finance;
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One asset managers association suggested that the notion of family offices should also cover
(i) situations where banks use funds to optimize investment management for their clients
with whom they entered into an investment management agreement and (ii) situations
where funds are used as a wealth structuring tool;

Another asset managers association mentioned that an indicator of a family investment ve-
hicle is the lack of placement or marketing to obtain capital from third party, non-familial,
investors; however, this does not exclude persons such as employees (or former employees)
of the family office, whose expertise is essential to the efficient management of the family
investment vehicle, from participating as investors;

A respondent suggested the following criteria: (i) the vehicle does not raise capital from in-
vestors other than the family office investors; (ii) a family relationship between the inves-
tors exists; and (iii) the business relationship between the investors is likely to pre-date the
relationship between the investors and the vehicle;

Two respondents recommended to focus on the fact that a family office should not take up
external capital in order to invest; two other respondents added that a family office vehicle’s
role is to manage and let grow existing wealth for the benefit of current and future members
of the family;

An investment managers association suggested taking into consideration the U.S. definition
of a family office in the rules adopted under the Investment Advisors Act, 1940;

A private equity association recommended to take into account the exception pertaining to
‘family offices’ under the Dodd Franck Act which was elaborated by the Securities and Ex-
change Commission;

A respondent considered essential for the notion of family office vehicles what might be
considered a family relationship and argued that this should cover any family relationship
recognised by national law; the same respondent suggested not to restrict contributions to a
family investment vehicle to money or assets which have a shared family-related source nor
to money or assets which pre-date the relationship between the investors and the AIF or
AIFM;

A banking association was of the opinion that portfolio management within the meaning of
MiFID should not be covered by the notion of family offices and mentioned that the defini-
tion of family offices can only refer to an undertaking which, regardless of its legal form, en-
gages in bank-independent portfolio management for upper scale private customers;

Another banking association mentioned that family offices should be defined as an under-
taking (regardless of their legal nature) that manages large amounts of private wealth with-
out reliance on banks.

Q2: Do you see merit in clarifying the terms ‘insurance contracts’ and ‘joint ventures’? If

yes, please provide suggestions.

Insurance contracts
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35. A respondent considered not necessary to clarify further these terms. Two other respondents were of
the opinion that it would not be appropriate to seek a harmonised legal definition of insurance con-
tract which was even not thought necessary for the purpose of the insurance directives. An asset man-
agers association added that if these terms were to be defined, it would be appropriate to define them
in the context of a directive specific to the insurance sector.

36. Some respondents supported the introduction of additional clarifications on the term ‘insurance
contracts’. In particular:

e areal estate asset managers association mentioned that this would clarify whether so called
‘unit linked’ products are in the scope of the AIFMD;

e a depositary recommended to clarify that life insurance funds and their management are
out of the scope of the AIFMD;

e a banking association pointed out that there exist hybrid forms between insurance and in-
vestment products the clear-cut legal categorisation of which is paramount;

e an asset managers association was of the opinion that activities in general (including con-
tracts) and wrappers (i.e. insurance products) should be outside the scope of the AIFMD.

Joint ventures

37. Some respondents were not in favour of trying to define or clarify the commercial (non-legal) term
“joint venture”. One of them mentioned that there is a broad range of commercial arrangements en-
tered into which could be affected and there is the risk of developing a definition which is too narrow.
If such term was to be defined, this respondent suggested that an indication for a joint venture is often
that investors are involved on certain key decisions.

38. A relevant number of respondents saw merit in clarifying the term “joint ventures”. However, a couple
of respondents raised the question whether the ATFMD constitute the appropriate legislative frame-

work to define joint ventures at European level.

39. Some respondents mentioned that criteria to be considered in relation to a given entity could include
the following ones:

e itis created by two or more companies;

e it has moral personality;

e its objective is to pool resources in a common goal;

e itis controlled by the pooled actors (i.e. the community of ventures’/investors — rather than
a fund manager — is responsible for making strategic decisions on the management of the
assets);

e it has no investment policy;

e it does not raise capital from a number of investors;
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¢ the number of investors allowed to participate is limited to 50 investors;
e it facilitates parallel investment through a common platform rather than pooling;
e itisthe natural result of a business proposition, rather than a business proposition in itself.

40. An asset managers association was of the opinion that when investors are directly involved in the day-
to-day management of the portfolio, the vehicle could be considered a joint venture, rather than an
ATF (within which investors do not have any role in the management).

41. Two real estate asset managers associations mentioned that in the real estate context this concept will
normally involve a small number of participants (in general two and not much more than two) agree-
ing to develop or manage an asset or a portfolio of assets for their mutual profit and having a contrac-
tual right to participate in the key strategic decisions relating to the undertaking (known as “reserved
matters” and covering topics like, for instance, the acquisition or disposal of a property, the decisions
to carry out development requiring capital expenditure, the raising by the joint venture of debt finance
and changes to its overall gearing level, etc.), without generally all participating in its day-to-day man-
agement. One of these respondents highlighted that this represents the main difference as compared
to an AIF, where the AIFM would have broad discretions in managing the AIF, within the bounds set
by the AIF’s defined investment policy, without needing to secure the agreement of its investors to
particular actions.

42. Similarly, an alternative investment managers association considered that participation in the day-to-
day management of a joint venture is not a useful criterion and mentioned that a key element for dis-
tinguishing between a joint venture and an AIF is whether the participants in the undertaking have a
contractual right to participate, and actually participate, in key strategic decisions relating to the un-
dertaking (referred to as ‘referred matters’): these may include (i) the acquisition or disposal of assets
by the joint venture, (ii) the raising by the joint venture of debt finance and its gearing level, (iii) capi-
tal distributions by the joint venture to investors and issues of shares or other interests by the joint
venture to any party and (iv) appointment of professional advisors (including auditors). Two respond-
ents suggested that co-investment vehicles (often set up as special purpose vehicles) commonly used
by AIFs (particularly in private equity and real estate context) should be specifically excluded from the
definition of an AIF since more similar to joint ventures.

43. A couple of respondents were of the opinion that where control over significant portfolio and risk
management decisions is not transferred to an external fund manager, but it is exercised jointly by all
investment participants, the investment vehicle should not be considered to be an AIF, but a joint ven-
ture (in the context of non-listed real estate vehicles, ‘club deals’ should also be considered joint ven-
tures, provided that they fall within this definition). One of these respondents (a real estate asset man-
agers association) also suggested the following as regards the notion of joint ventures:

e the number of participants is not relevant, but will generally be relatively low; and
e the possibility of outsourcing certain day-to-day administrative management functions (i.e.
non-strategic), including those of Annex I, paragraph 2 of the AIFMD, to an external admin-
istrative manager should be allowed without re-classifying the joint venture as an ATF.
44. An association of pension funds was of the opinion that the notion of joint ventures should also include

pension funds’ pooling vehicles partnering with one or several other market parties (typically other in-
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45.

46.

47.

48.

49.

50.

51.

stitutional investors) in order to jointly create a joint venture vehicle with the sole purpose of (directly
or indirectly) holding one or several assets/investments.

A venture capital association suggested to take into account the notion of joint ventures developed by
the European Commission in the Commission Notice on the concept of full-function joint ventures
under Council Regulation (EEC) No 4064/89 on the control of concentrations between undertakings
(OJ C 66, 2.3.1998, p. 1-4): according to such notion, “joint ventures” are defined as “undertakings
which are jointly controlled by two or more other undertakings”.

Q3: Do you see merit in elaborating further on the characteristics of holding companies,
based on the definition provided by Article 4(1)(0o) of the AIFMD? If yes, please pro-

vide suggestions.

Two respondents were of the opinion that since the legislator excluded holding companies from the
scope of the ATFMD, such exclusion could not be regarded as a mean of circumventing the AIFMD. A
third respondent mentioned that it should be ensured that neither holding companies nor securitisa-
tion special purpose entities are used to such purpose.

Some respondents saw merit in further elaborating on the characteristics of holding companies. In
particular, these respondents expressed some concerns regarding the definition in Article 4(1)(o) of
the AIFMD since not all holding companies have their shares admitted to trading on a regulated mar-
ket in the EU (i.e. many holding companies are either not admitted to trading on a regulated market or
are admitted to trading on markets outside the EU).

A public authority was of the view that it would be appropriate to elaborate on the characteristics of
holding companies, particularly in relation to the percentage of shareholdings in other companies (i.e.
whether or not a company which has a minority participation in another company should be consid-
ered as a holding company).

An asset managers association suggested to clarify that wholly-owned SPVs and subsidi-
ary/intermediate/conduit vehicles are excluded from the scope of the AIFMD (either by including
them in the definition of holding companies or otherwise) since they do not raise capital publicly and
are often funded by loan/debt instruments issued to the relevant AIF.

Two real estate asset managers associations noted that the definition of holding company is clearly set
out in Article 4(1)(o0) of the AIFMD and mentioned that it could be helpful if ESMA could give some
guidance as to what Articles 3(a) (which clearly states that the AIFMD should not apply to holding
companies) and Article 4(1)(0) of the AIFMD are intended to achieve and how they should be con-
strued.

A venture capital association asked to elaborate the condition that the listed “holding entity” should
operate on its own account: this should mean that the relevant entity will not be a holding company
which has entered into an investment management agreement or any other agreement whereby the le-
gal benefits of its management are held in trust for the benefit of investors. The same respondent also
asked to clarify that an intermediary holding company — held by one or more parent companies which
are part of the same group — will not be considered as “generating return for its investors”, but just for
affiliated companies.
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52. Several respondents were of the opinion that there is no need of elaborating further on the characteris-
tics of holding companies. In particular, one of them argued that the holding company exemption is
precise and contains a number of conditions (also for anti-avoidance purposes); therefore, this re-
spondent disagreed that such exemption provides a means of circumventing the provisions of the
AIFMD.

53. A private equity and venture capital association argued that the difference between holding companies
and AIFs is already set out by the combined reading of Article 4(1)(o) of the AIFMD and paragraph 28
of the DP since in the latter it is clearly stated that a collective investment undertaking should have the
purpose of generating a return for its investors through the sale of its investments, whereas, according
to the definition of the holding company, the latter shall be an entity acting on its own account whose
purpose is to manage the underlying assets with a view to generating value through the life of the un-
dertaking. This stakeholder further added that the purpose of a private equity or venture capital fund
is the investment purpose of generating a return from sales of interests in the investee companies, not
the commercial one of carrying out the business strategies of the investee companies. Notwithstanding
the above, this respondent mentioned that it could be appropriate if ESMA clarified that:

e the term holding “company” should be regarded as covering all types of holding entity or
vehicle which meet the defined criteria (e.g. LLPs, limited partnerships or even entities
which may be subject to another regime, e.g. Luxembourg SOPARFIS); and

e entities which are in company law terms normally described as holding companies but
which would not meet other criteria of the definition of an AIF (e.g. because they do not
raise external capital or do not have a defined investment policy) do not need to rely on the
specific holding company exclusion. This would be the case in relation to the acquisition ve-
hicles which a private equity or venture capital AIF, or its AIFM, put in place in order to ac-
quire the underlying investee company and keep it segregated from other portfolio compa-
nies in order to facilitate future sale.

Q4: Do you see merit in clarifying further the notion of any of the other exclusions and
exemptions mentioned above in this section? If yes, please explain which other ex-

clusions and exemptions should be further clarified and provide suggestions.

54. Several respondents were of the opinion that the other exclusions and exemptions are generally suffi-
ciently clear or at least fully addressed in the text of the AIFMD. A depositary argued that it should be
left to the national competent authorities to allow for the necessary flexibility and proportionality in
the implementation and application of the AIFMD in the Member States.

55. However, several respondents made various requests of clarifications of certain notions; the requests
aimed at:

e clarifying the reference to “employee participation schemes” or “employee savings
schemes” in Article 2(2)(f) of the AIFMD: a respondent suggested to recognise that the def-
inition of employee in such schemes generally needs to be broadened to include personnel
of the relevant undertaking who are not necessarily employees according to employment
law (e.g. directors, officers, members of an LLP) and each case close relatives and trustees;
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clarifying how the group exemption in Article 3 of the AIFMD applies to the so called intra
group pooling fund structures (top funds investing in base funds): it can happen that a spe-
cific intra group investor qualifies as an AIF and, therefore, the exemption does not apply to
the base fund whereas the top fund itself is exempted and the fund structure will only be
used for investments within the group without raising capital from a number of external in-
vestors;

including in the group exemption indirect subsidiaries (as it is the case for the equivalent
MiFID exemption): for this exemption to become relevant, it is necessary for the vehicle
concerned to all fulfil the other criteria for being an AIF, otherwise it will not need to use
the group exemption and it will therefore not be relevant whether one of the group partici-
pants is itself an AIF;

clarifying that ‘securitisation special purpose entities’ are not in the scope of the AIFMD
when they fulfil the criteria outlined in Article 4(1)(ao) of the AIFMD; in particular, a re-
spondent asked to clarify how the securitisation special purposes entities exemption might
apply to structured financial instruments (SFIs) and mentioned that physically backed
SFIs, such as physically backed ETCs, issued by stand-alone special purpose entities have
many of the features of securitisation; a banking association asked to clarify the notion of
‘securitisation special purpose entities’ as some Member States do not have a definition of
this notion;

clarifying that pooling investment vehicles through which only pension funds’ assets are be-
ing managed, fall outside the scope of the AIFMD;

clarifying that ‘sukuk’ and ‘clearing services’ do not fall within the definition of collective
investment undertakings and, therefore, are out of the scope of the AIFMD;

clarifying whether SPAC (Special purpose acquisition company) and SIV (Structured in-
vestment vehicles) are excluded from the scope of the AIFMD;

ensuring the clean interaction between the different exemptions (e.g. a joint venture may
take the form of a holding company or of a family office);

clarifying that investment vehicles (for instance limited partnerships) in which the only ex-
ternal investor is the institutional investor which conferred the mandate on the investment
manager to structure such vehicle are not AIFs.

3. Mapping Exercise

56. A private equity and venture capital association commented on the mapping exercise carried out by
ESMA by saying that:

a)

b)

private equity funds frequently invest in small companies and may provide development capital
at all levels;

venture capital funds invest beyond start-ups, and existing and medium sized firms can still
need significant venture funding;
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¢) both private equity and venture capital funds, though more frequently the latter, invest in life
sciences.

57. Some respondents suggested to add to the list resulting from the mapping exercise the following funds:

a) non-UCITS funds that invest in asset classes that are similar to those in which UCITS invest,
and which respect UCITS diversification and leverage requirements, but which are closed-ended
or are not open to the public; and

b) non-UCITS that are not labelled as UCITS for the simple reason that their managers decided not
to subject them to the UCITS Directive (for example because they do not use the passport).

4. Proposed Criteria to identify an AIF

Q5: Do you agree with the orientations set out above on the content of the criteria ex-
tracted from the definition of ATF?

58. A banking association asked to clarify whether the listed criteria are absolute preconditions for an
entity to be considered as an AIF or are merely of indicative nature.

59. A couple of respondents suggested to clearly state that the proposed criteria to define an AIF have to be
looked at jointly: it is not because one of them is fulfilled that the structure under consideration is nec-
essarily an AIF. Similarly, a banking association asked to clarify whether all criteria have to be met
simultaneously or if only the majority of criteria have to be met.

Raise Capital

60. A real estate asset managers association broadly agreed with the approach taken by ESMA, but was of
the opinion that further criteria could be developed to identify the types of capital raising that a nor-
mal company undertakes versus that which a fund more typically takes, including the fact that a
shareholder in a company will typically buy or sell shares through the secondary markets rather than
through specific company issuances.

61. A private equity and venture capital association mentioned that the notion of ‘raising capital’ implies
some kind of activity geared towards collecting funds for the purpose of making collective investment
in order to generate returns and it is not necessary to refer to the commercial nature of this activity as
done in paragraph 25 of the DP since the intrinsic purpose renders this activity commercial per se.

62. The same association expressed specific agreement with the views set out under paragraphs 25 and 26
of the DP. This respondent added that ‘raising capital’ must involve a person (who might be called a
“sponsor”, but who may or may not be the AIFM, and may or may not itself be an investor or otherwise
a participant in the fund) taking active steps by way of business to procure the commitment of third
party (i.e. external) capital (which commitment must be more than merely nominal) with a view to the
sponsor, or someone affiliated with the sponsor, making a profit (which could be income or capital
gains but which must be more than merely nominal or de minimis) from the management of capital
raised from the third (or external) party. Such notion would imply that vehicles solely for participation
by those connected with the manager in order to align their interests with the third party investors will
not be treated as AIF.
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63. Furthermore, according to a couple of respondents, ‘carried interest’ vehicles, which certain senior

64.

65.

66.

67.

68.

executives of the AIFM participate to with a modest capital contribution in the private equity context
and the purpose of which is to regulate the rights of the executives among themselves, would not be
considered as AIFs. These respondents argued that there is no ‘capital raising’ (or external capital) in
respect of these carried interest limited partnership as well as in respect of similar or different vehicles
used to effect executive co-investment in transactions alongside the AIF with an executives’ commit-
ment which is more than merely nominal, on the assumption that the only investors in the carried in-
terest/co-investment vehicle are executives of the private equity firm, or members of their family. Fur-
thermore, they argued that employee savings and participation schemes that are excluded from the
AIFMD may encompass such arrangements.

An asset managers association was of the opinion that the land example in paragraph 25 of the DP
should be removed as it could imply that a “time share” arrangement marketed by a promoter to inves-
tors could conceivably fall within the scope of the definition.

Some respondents disagreed with the statement in paragraph 27 of the DP that the absence of capital
raising is not conclusive evidence that an entity is not an AIF since they argued that ESMA may not
remove an element of the definition of AIF in the text of the AIFMD. However, one of these respond-
ents agreed that indirect capital raising should be covered, but was of the opinion that, in case an ex-
isting company formed a new subsidiary in order to purchase assets from the first (liquidated) AIF
without raising further capital and the cash it paid for those assets was distributed to the investors in
the liquidation of the first AIF, there would have been any capital raising (direct or indirect) sufficient
to make the acquiring company an AIF.

A private equity and venture capital association pointed out that the linking of the capital raising to
both:

e investing in accordance with the defined investment policy; and
e that investment being for the benefit of those investing the capital raised

is very important in the definition of AIF given by the AIFMD and the interrelationship of the indi-
vidual elements of such definition is also crucial to the definition.

A stakeholder asked to further elaborate on the relevance of nominee arrangements and mentioned
that a look-through approach should be undertaken only to determine whether there is on one level a

scheme that fully qualifies as AIF (i.e. all the criteria must be met by this scheme).

Collective Investment

Several respondents agreed with the views expressed by ESMA in paragraph 28 of the DP, but men-
tioned that it should be legitimate for AIF to have the general purpose of generating return for inves-
tors regardless of whether such return is achieved by sale and/or continuous management of its in-
vestments (with the latter generating income on a regular basis) and that the return to the AIF during
the lifetime of the product should be taken into account. Therefore, some of these respondents sug-
gested the following amended wording: “A collective investment undertaking should have the purpose
of generating a return for its investors through its investments or the sale of its investments as op-
posed to an entity acting [...]".
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69. A couple of respondents mentioned that the purpose of a closed-ended fund may be to generate value
during the life of the undertaking and, therefore, suggested to delete the second sentence of paragraph
28 of the DP.

70. An asset managers association asked confirming that “virtual pooling arrangements”, where a number
of funds, managed accounts and/or other investors have a common investment strategy, investment
manager and administrator, do not constitute AIF. Indeed, this pool does not have a separate legal
personality and is an accounting construct.

71. A respondent mentioned that an entity should not be deemed to have the purpose of collective invest-
ment simply because it does not act for its own account, whereas another respondent asked to clarify
whether the reference to “own account” refers to legal or economic ownership of financial instruments.

72. Two private equity associations underlined the importance of both the collective nature of the exercise
and the purpose of the undertaking when trying to identify an AIF.

73. Two real estate asset managers associations mentioned that European listed property companies
should not be regarded as collective investment undertakings mainly because they place great im-
portance on their customers (tenants, visitors) and employees as well as investor relationships, where-
as a fund will have a more investor focused approach.

74. A respondent pointed out that Article 4(1)(a) of the AIFMD provides for a certain gradation of the
importance of the criteria that need to be taken into consideration to determine whether or not an en-
tity is an AIF and was of the opinion that the “collective investment undertaking” is the first criterion
that needs to be considered and supersedes all the others. This respondent suggested to define a col-
lective investment undertaking as an entity which does not actively manage its assets, i.e. the value of
the assets themselves is independent of the actions of the AIF or if it does actively manage the assets, it
is with the systematic goal to sell the asset in order to generate return for its investors.

Number of Investors

75. Several respondents endorsed ESMA’s approach focusing on the content of the AIF’s rules or instru-
ments of incorporation. However, one of them recommended a flexible approach as regards existing
structures (e.g. some existing closed-ended funds are set up for a single client, but this is not reflected
in the instruments of incorporation or the AIF rules).

76. Two respondents were of the view that the presence of a number of investors should remain de facto
during the life of the fund (not only in the provisions of the AIF’s rules or instruments of incorpora-
tion). An asset managers association expressed similar views and added that if an entity is restricted
by another legally binding document or legislative/regulatory provision other than the fund rules or
instruments of incorporation, it should similarly not be considered an AIF.

77. Few respondents disagreed that it should be mandatory for a specific provision to be made in the
instruments of incorporation in order to reach the conclusion that a collective investment undertaking
with a single investor is not an AIF; one of these respondents argued that there are likely to be very
many arrangements which happen to involve a single investor where there will be not a limit on the
number of investors in the instruments of incorporation.
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78. A banking association asked to clarify whether funds having one single investor should fall under the
scope of the AIFMD when they are potentially open also to several investors or only in case of actual
participation of any second investor. Another banking association asked to specify what the minimum
number of investors is.

79. On the single investor representing a number of underlying beneficial owners, the following com-
ments were made:

e A couple of investment managers associations asked to clarify that investments by a pension
fund or by an insurance company into an AIF should not be considered as investments by a
number of investors;

e One respondent asked to clarify that investments made by firms performing portfolio man-
agement which buy AIF on behalf of their clients should not be considered as investments by a
number of investors;

e A private equity and venture capital association asked to clarify that, in the case of a limited
partnership having only one limited partner and one general partner, where the general part-
ner is part of the management group or the profit share of the general partner is limited (for
example to cover the costs of administering the AIF plus audit costs), the limited partnership
should not be regarded as raising capital from a number of investors;

e Few respondents pointed out that if an AIF, which is itself a collective investment undertaking
invests into another undertaking in accordance with its defined investment policy (mas-
ter/feeder structures and fund of funds), that cannot of itself turn the undertaking in which it
invests into an AIF; it is only if it meets the other tests for being an AIF (including but not lim-
ited to raising capital from a number of investors) that the investee undertaking will be an
AIF;

e An asset managers association mentioned that ultimately it should be up to the board of direc-
tors of the vehicle to determine whether an investor represents a number of underlying benefi-
cial owners based upon (i) information and representations received from the investor pur-
chasing the interest in the vehicle and (ii) the legal nature of the relationship between that in-
vestor and any other persons that may be linked to such investor;

e A respondent was of the opinion that the look through to underlying beneficial owners should
not apply to single investor SPVs;

e A venture capital association argued that no look-through should be necessary if the sole in-
vestor contributes capital to the undertaking which it manages on a discretionary basis, but
the look-through should be required if the sole investor does not have a discretionary mandate
to manage the funds of the ultimate beneficial owners;

e One respondent mentioned that a nominee arrangement is not of itself an AIF: many firms
which are managing individual investment portfolios register their clients’ investments in a
single nominee name, but the nominee has not raised capital and the investors’ interests are
separate;
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e An asset managers association asked to clarify that where a single nominee invests in a vehicle
on behalf of a single beneficial owner, this should not result in the vehicle being deemed to be
an AIF.

Defined investment policy

80. Several respondents agreed with the guidance proposed in paragraph 31 of the DP.

81. A couple of respondents suggested to also take into account whether certain terms such as ‘portfolio’ or
‘investment guidelines’ are included in the investment policy and recommended that when assessing
whether or not an entity has a defined investment policy a global view should be taken in order to al-
low for the absence or low degree of fulfilment in respect of some factors being offset by the clear pres-
ence of other factors.

82. A private equity and venture capital association mentioned that:

e the relationship between the entity and the investor which binds the entity to follow the in-
vestment policy need not necessarily be a contractual relationship (the duty to follow the in-
vestment policy may arise under contract, trust law, statute or in some other circumstanc-
es);

o there is a necessary link between the capital raising and the defined investment policy con-
tained in the AIF definition’s reference to the capital being raised with a view to its invest-
ment in accordance with the policy and, therefore, the defined investment policy needs to be
communicated clearly to investors, binding subject to any agreed variation mechanism, etc.;

e adefined investment policy implies some discretion to be exercised by the AIFM rather than
dictating exactly what is to be acquired and done so that there is no portfolio or risk man-
agement discretion left.

83. An asset managers association was of the opinion that it should be underlined that the relevant criteria
are indicative only and the changes to the investment policy to be disclosed to the investors should be
“material changes” only.

84. A respondent mentioned that:

e the changes to the investment policy should not be considered as one of the elements of the
definition of investment policy since this is a matter of the contractual provisions rather
than part of the definition of the investment policy;

e the importance of the obligation for AIFs to “conform to other restrictions designed to pro-
vide risk diversification” should be underlined since this could help to distinguish AIFs from
other types of vehicles which collect capital from investors with the purpose of investing in
one specific business;

e the guidelines to invest in “particular geographic regions” is not an essential element which
qualifies the investment policy.
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85. A real estate asset managers association suggested to draw further contrast between where a business
strategy differs from a defined investment policy and, therefore, to expand on the following points:

e whereas a defined investment policy contractually binds a fund to follow the investment
policy (as agreed with investors), a business strategy is flexible in nature;

e whereas a defined investment policy will generally be fixed no later than when the investors’
commitment to the fund becomes binding and is often fixed at the beginning of the life of a
fund, a business strategy is never formally fixed, but rather exists at the discretion of man-
agement, and is not incorporated formally into the statutory documents of a business.

86. Two other real estate asset managers associations expressed similar views. In particular, one of them
mentioned that for a defined investment policy it is necessary that the fund pursues an investment
strategy that has been agreed with the investor before the investment decision has been taken and
cannot be modified without the approval of the investor, whereas a business strategy and the formula-
tion of business goals are part of every rational economic decision and are necessary for the decision-
making in an economically active undertaking.

87. A respondent was of the opinion that the use of a defined investment policy is different and more
specific for funds than the strategy of a company with general commercial purposes: a defined invest-
ment policy can be identified as being more specific and prescribed in relation to how investors’ mon-
ey can be used or invested than simply investing in the assets or working capital for the commercial
objectives of the business. Furthermore, two respondents disagreed with the criterion of the invest-
ment policy’s disclosure to investors since this might easily overlap with a business strategy, which can
be clearly disclosed to investors in company prospectuses, websites, other company marketing materi-
als, or shareholders communications; in addition, they felt that this criterion is superfluous to the ex-
tent that the defined investment policy is part of the contractual agreement between an investor and a
fund.

88. A couple of respondents recommended clarifying that a restriction imposed by legislation (e.g. lever-
age limits, trading activity, minimum distribution requirements, risk management, etc.) in order to
obtain certain taxation benefit should not be considered as a defined investment policy (i.e. a re-
striction imposed by law to a company that chooses to benefit from the REIT regime should not be
considered as an investment policy).

89. A respondent was of the opinion that the proposed criteria for the defined investment policy would
imply that any company bylaws whatsoever could be considered as an investment policy and suggested
that an investment policy needs to be “a contractual relationship between the investors and the entity
that bind the entity to follow the investment policy beyond the simple legal relationship that is created
between the entity and its investors by its bylaws”.

90. Two banking associations mentioned that the defined investment policy needs to become part of the
constitutional documents of the entity only if the ATFM is the internal manager of an AIF and not if the
AIFM is the external manager.

91. A respondent suggested clarifying that also single assets funds are captured within the scope of the
AIFMD; indeed, not all AIFs necessarily invest in a number of investments: for instance, non-
tradeable closed-ended funds usually invest in a single asset, e.g. one real estate, one ship or one air-
craft.
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Q6: Do you have any alternative/additional suggestions on the content of these criteria?

92. A private equity and venture capital association suggested that the guidance on ‘collective investment’
should make it clear that managed accounts, i.e. a portfolio of assets managed on behalf of one inves-
tor, are not caught by the definition of AIF and that this also applies when that investor’s investments
are held by the same nominee or custodian as are investments of other clients and notwithstanding
that investments may be made for several clients in parallel by agreement. This respondent was of the
opinion that the same should apply when a single client’s investments are placed in a special purpose
vehicle, such as a limited partnership in which that investor is the sole limited partner.

93. A respondent was of the opinion that the (legal) relation between investors and the AIF or AIFM might
be a fact that could be taken into consideration when identifying an AIF: the investment contract be-
tween the investor on the one side and the AIF/AIFM on the other side and the related specific fiduci-
ary duties of the ATFM could be taken into account as well when determining and classifying types of
ATFMs under the AIFMD.

94. A real estate asset managers association suggested the following additional criteria for differentiating
investment funds and ordinary business undertakings:

e Valuation approaches: funds — even when listed/traded on major stock exchanges — are
most often valued by investors using metrics that look mainly at the assets under the funds’
control (such as the net asset value), whereas corporate and other business undertakings
are often valued by using a combination of cash flow analysis, asset-to-liabilities ratios and
growth in earnings or dividends;

e Raising debt capital from public markets: generally, only corporate entities (or securitisa-
tion special purpose entities) issue unsecured debt securities into public markets.

95. Another real estate asset managers association mentioned that where a fund owns its ultimate invest-
ment through a complex ownership structure that includes different wholly owned entities, the AIF

should be identified as the fund entity which has raised capital from investors.

96. A respondent suggested adding the element of diversification to the different criteria.

97. Another respondent mentioned that an AIF must involve ‘investment management’ and suggested to
provide guidance on whether a given structure involves such an element. The guidance should focus
on the following indicia of investment management:

e the extent to which the issuer has a designated investment manager;

e the extent to which the issuer (or any person on the issuer’s behalf) has any discretion or
control over the capital raised;

e the extent to which there is any actual investment of that capital;

e to the extent the issuer is tracking a strategy index, whether the index embeds some level of
actual investment management.
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Q7: Do you agree with the details provided above on the notion of raising capital? If not,

please provide explanations and an alternative solution.

98. A large number of respondents agreed with the details provided.

99. In particular, two asset managers associations supported the statement according to which the absence
of capital raising is not conclusive evidence that an entity is not an AIF and mentioned that situations
where an AIFM is approached by an investor/group of investors with a specific concept for the AIF
set-up should by no means be relevant for the question whether or not an entity qualifies as AIF.

100. A couple of respondents mentioned that fund structures with more than one level should remain
outside the AIF definition, as long as the entity on the lower level does not acquire new capital, but on-
ly structured through the investment strategy of the upper entity (e.g. in case of an affiliated company
(SPV) used for tax reasons, the latter does not collect capital and therefore does not raise capital,
which was in turn acquired by the parent entity (AIF)).

101. An asset managers association argued that the concept of capital raising should be understood in the
context of what constitutes marketing under the AIFMD and, for instance, two commercial companies
establishing a joint venture vehicle in order to develop an investment strategy would not be regarded
as raising capital although the creation of such joint venture vehicle necessarily entails some kind of
communication by way of business.

102. An investment managers association mentioned that the language in paragraph 26 of the DP is rigid
and could have the unintended consequence of capturing transactions which are not capital raising.
This respondent also suggested referring to the absence of “direct” capital raising in paragraph 27 of
the DP in relation with the conclusive evidence that an entity is not an AIF.

103. A respondent suggested that a key factor for the notion of raising capital is that capital is raised from
external, or unconnected sources, for investment in accordance with a defined investment policy.

104. An association of pension funds considered important to establish what should be qualified as ‘exter-
nal capital’ and mentioned that this should not include the case where parties agree to deposit funds or
assets by means of a mutual business agreement without inviting a larger group of (potential) partici-
pants to that effect without knowing upfront who will in the end participate.

105. A couple of respondents recommended not to set aside the raising of capital (as the language in para-
graph 27 of the DP may imply) since this is one of the few clear elements to define an AIF.

106. A private equity association mentioned that an additional criterion to assess the absence of fund
raising could be the absence of any material drafted for placement or distribution purposes (e.g. offer-
ing memorandum, prospectus or issuing document).

Q8: Do you consider that any co-investment of the manager should be taken into ac-
count when determining whether or not an entity raises capital from a number of

investors?
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107. Almost all respondents considered that internal co-investments of the manager should not be taken
into account since the reference to ‘raising capital from a number of investors’ is intended to cover
(multiple) third parties where capital is raised from. One of these respondents also suggested exclud-
ing any investment by an affiliate of the ATFM, while another respondent suggested to exclude capital
contributed by executives and other connected parties of the manager.

108. An asset managers association expressed a similar view and mentioned the case of a new open-ended
fund, which starts its activity simply by using the seed capital of the manager with the purpose to pro-
pose itself to investors with an effective track record. Another asset managers association proposed not
to consider ancillary investors — only required to set up the structure.

109. A private equity association mentioned that the investment of the manager is a mere consequence of
the primary investment by investors and the act of raising capital from investors actually precedes any
co-investment by the manager.

110. A private equity and venture capital association was of the opinion that any capital committed by the
ATIFM, an affiliate, its owners, partners or other executives, or their family or close associates should
be ignored for the purposes of assessing whether there is “capital raising” and/or capital raising “from
a number of investors”. Co-investment of the manager (or related persons) should not be taken into
consideration because to do so would undermine the separation between manager and investor in the
definition of AIF in Article 1(a)(i) of the AIFMD which envisages a separation between the undertak-
ing, acting through its AIFM which raises capital and the investors from whom it raises capital.

111. A couple of respondents considered that any co-investment of the manager should be taken into
account when determining whether or not an entity raises capital from a number of investors.

Q9: Do you agree with the analysis on the ownership of the underlying assets in an ATF?

Do other ownership structures exist in your jurisdiction?
112. The large majority of respondents agreed with the analysis in paragraph 33 of the DP.

113. However, few of them mentioned the existence of different ownership rules for the underlying assets
in certain countries (Germany, the UK, Hungary and Ireland) which do not distinguish between bene-
ficial and legal ownership.

114. A respondent mentioned that whether or not an investor has any beneficial or legal ownership rights
depends on the legal nature of the AIF and the applicable law (e.g. a shareholder’s rights will be differ-
ent in nature to the rights of a trust beneficiary).

115. A real estate asset managers association mentioned that the ownership of shares or units in a corpo-
rate undertaking does not usually imply any claim of ownership on the assets of that undertaking, but
rather direct equity participation in the undertaking itself; even if the investors of a fund do not have
in fact an indirect ownership interest in the assets of the fund, those investors will nevertheless typi-
cally view themselves as being indirect owners of the assets, whereas the shareholders in an ordinary
business undertaking will see themselves as co-owners of the business, but not of the underlying assets
of the business. Similarly, one member of an asset managers association argued that the proposed cri-
teria seemed too broad as they could apply to any financial instrument or any company.
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116. A respondent agreed in broad terms with ESMA analysis, but mentioned that under the German law
assets belonging to the fund may be jointly owned by investors also in legal terms; however, also in
this case the AIFM is entitled by law to dispose of the fund assets and to exercise any corresponding
rights in its own name.

117. An asset managers association mentioned that the proposed ESMA analysis might cause interpreta-
tion issues with regard to tax-transparent vehicles, which are contractual vehicles that facilitate direct
investments by investors. This respondent suggested including a specific reference to the effect that
contractual vehicles and partnerships are not excluded by the ownership of underlying assets’ criteri-
on.

118. A private equity and venture capital association added that if investors who did individually directly
own assets decided to have them managed in parallel, or even held by the same nominee but for each
of them separately, that would not be sufficient for an AIF.

119. An investment managers association did not agree with the analysis and was of the opinion that on
this point ESMA went beyond the mandate received for developing technical standards. A private eq-
uity association argued that the definition of Article 4(1)(a) does not permit to extract the “ownership
of underlying assets” as a criterion to test whether or not an undertaking is an AIF.

Q10: Do you agree with the analysis on the absence of any investor discretion or control

of the underlying assets in an AIF? If not, please explain why.

120. A large number of respondents agreed that investors have day-to-day no discretion or control over the
underlying assets in an AIF (although certain high level decisions may require prior approval by the
investors or investors may have some means to exercise influence over the fund investments without
being able to dispose of them directly e.g. investors may be represented in investor committees).

121. An asset managers association agreed with the analysis, but suggested to better specify the difference
between controlling the assets and controlling the ATFM activity in order not to affect the right of the
investors to exercise control over the managing activity of the manager.

122. Several other respondents also agreed with the analysis in paragraph 34 of the DP. However, one of
them suggested omitting the words “day-to-day” since it is not clear what they add to the reference to
investors not having discretion or control. Other respondents mentioned that the key point to focus on
is not whether investors have “day-to-day” discretion or control over the AIF’s assets, but rather
whether they can and do participate in the making of key, strategic decisions relating to the manage-
ment of the AIF. On the contrary, another respondent mentioned that the distinguishing feature of an
ATF is that an AIF is not involved in the day-to-day operations of its assets and suggested to add that
feature.

123. A real estate asset managers association was of the opinion that neither investors in funds nor share-
holders in business undertakings are likely to have day-to-day discretion or direct control over the as-
sets and, therefore, suggested that a more helpful measure might be whether the ownership of a share
or unit allows the bearer to participate in the key decisions or overall corporate governance of the enti-
ty (as it is the case for a fund) other than voting their ownership interests on typical corporate matters
(as it is the case for normal business undertakings).
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124. A respondent pointed out that the core issue is that the AIFM has responsibility for management in
accordance with the defined investment policy and saw no need for superimposing the concept that an
investor has “day to day no discretion or control”.

125. A banking association asked to clarify whether in case the AIF’s entire portfolio management is out-
sourced/delegated from the AIFM to the investor(s), the control over the AIF’s assets exercised by the
investors is so substantial that the AIF shall no longer qualify as an AIF.

126. Some respondents disagreed with ESMA analysis.

127. A couple of them mentioned that in the professional fund business it is quite common that investors
have at their disposal some means to exercise influence over the fund investments (e.g. through repre-
sentation in investor committees); according to one of these two respondents, in some cases, investors’
involvement may be stronger and take place on a daily basis (e.g. in case of institutional investors like
banks), whereas the other respondent mentioned that investors’ control will never amount to a daily
management function. Therefore, according to the first respondent this criteria should not be overrat-
ed, also considering that it is not part of the AIFM definition in Article 4(1)(a). The second respondent
similarly argued that the definition of Article 4(1)(a) does not permit to extract the “control of underly-
ing assets” as a criterion to test whether or not an undertaking is an AIF.

128. A stakeholder argued that in non-tradeable closed-ended funds every material decision concerning
the asset lies in the hands of the investors.

129. An asset managers association was of the opinion that on this point ESMA went beyond the mandate
received for developing technical standards.

5. Proposed criteria to determine the application of the AIFMD to certain types of AIF

Q11: Do you agree with the proposed definition of open-ended funds in paragraph 41? In
particular, do you agree that funds offering the ability to repurchase or redeem their

units at less than an annual frequency should be considered as closed-ended?

130. Several respondents supported the definition elaborated by ESMA. Similarly, a couple of respondents
considered the proposed definition acceptable, but qualified as essential the statement according to
which the relevant interpretation is given for the purposes of the AIFMD only.

131. An asset managers association was of the opinion that the definition is reasonable, even if it men-
tioned that there may be cases where there are reasons for redemption to be allowed less frequently
than annually, given the wide universe of funds the AIFMD will apply, and, therefore, suggested flexi-
bility in that respect.

132. A private equity and venture capital association welcomed the clarification that open-ended funds
must provide redemption rights and suggested that the minimum frequency for repurchase or re-
demption should be 24 months, in line with the German requirement for the qualification as open-
ended fund. An asset managers association suggested that six months would be an appropriate thresh-
old to consider whether an AIF is open-ended or closed-ended.
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133. A real estate asset managers association agreed in principle with the definition, but requested to cover
the case of funds where investors have the right to submit a redemption notice at least annually, but
redemptions may not be permitted for a specific initial period after subscription or it could take longer
than a year to redeem (e.g. if redemption are limited to a certain percentage of the fund equity each
quarter); this respondent as well as a depositary also requested to cover situations where the manager
may have the option to suspend redemptions for a specific period of time or conditions (e.g. notice pe-
riod, amounts, payment periods) may apply to the redemption of units. Similarly, several other re-
spondents mentioned that a fund may still be considered open-ended even if the redemption rights of
investors is subject to any limitations (e.g. maximum amount of redeemable capital) or if it applies
under special circumstances side pockets, gates or suspensions of liquidity. One of these respondents
added that a more than annual frequency of redemption or repurchase should not automatically mean
that a fund is considered as open-ended.

134. An association of pension funds suggested to clarify that for the purposes of the definition of closed-
ended funds the (less than annual or otherwise) redemptions occur “at the request of the investor”: ac-
cording to this respondent, there may be situations where there are limited redemption facilities, while
redemption possibilities are facilitated (under certain conditions) upon the manager’s initia-
tive/request.

135. A respondent proposed to elaborate further guidance on alternative redemption possibilities as e.g.
entities (outside the AIF) which undertake to buy units on request of investors and whether this is
deemed to be a redemption under the provisions of the AIFMD.

136. An asset managers association warned that the proposed definition of open-ended funds risks being
too strict and suggested that the frequency of subscriptions or redemptions should be only one criteri-
on to be taken into consideration. The views of the members of this association were split on the fre-
quency of subscriptions or redemptions: some of them considered one year too long while others con-
sidered it as too short.

137. Another asset managers association was of the opinion that the definition of open-ended and closed-
ended funds should not be based on the frequency at which a fund gives investors the possibility to re-
purchase or redeem the unit/shares and, therefore, suggested to delete the reference to annual repur-
chases or redemptions from paragraph 41 of the DP.

138. A banking association considered that the proposed definition is not appropriate and that the differ-
entiation between open-ended and closed-ended funds should not be confined to AIFs but should also
be applicable to UCITS. Another banking association disagreed with the proposed definition since dif-
fering from other EU legislations and suggested to refer to the definition of open-ended fund under the
UCITS Directive.

139. A respondent recommended that instead of establishing set (annual) time period for redemptions, the
factors to be taken into account to determine whether or not a fund is open-ended or closed-ended
should be based on factors like an individual investor’s right to demand redemption, the policy of the
fund towards suspending redemptions and the asset class it is exposed to (e.g. a fund with liquid assets
which did not provide redemptions for a period of six-months might — generally — be considered
closed-ended; if the fund were invested in illiquid assets, such as property, but offered redemptions on
a six-months basis, it might reasonably be considered to be open-ended). This respondent was of the
opinion that the status of an AIF (as to whether it is open-ended or closed-ended) should be assessed
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by the AIFM and subject to the review of the AIFM’s home regulatory authority on a case-by-case ba-
sis.

140. A stakeholder recommended to clarify the notion of “no redemption rights exercisable” under Article
21(3) of AIFMD relating to the possibility for ATFs which have no redemption rights exercisable during
the period of 5 years from the date of the initial investments to appoint an alternative depositary: it re-
quested to clarify that this notion should not mean that there are no redemption possibilities at all, but
that there are no unconditional rights for full redemption.

Q12: Do you see merit in clarifying further the other concepts mentioned in paragraph

37 above? If so, please provide suggestions.
141. Some respondents did not see merit in additional clarifications to be provided.
142. The following requests for additional clarification were made:

e a large number of respondents asked to clarify the concept “leveraged/employs substantial
leverage” since the guidance given on this point in the AIFMD Advice is very broad and in-
definite and it is not clear how “the type of AIF under management including its nature,
scale and complexity” shall allow any conclusions for the level of leverage employed by the
ATF: one respondent recommended that the minimum level where leverage could be con-
sidered substantial is where it represents an amount which is twice as much as the NAV of
the AIF;

e acouple of respondents asked to clarify the definition of contracts with prime brokers;
o few respondents asked to clarify the meaning of “significant size”.
143. A private equity and venture capital association mentioned that there may be some merit in address-
ing which types of AIF are capable of internal management and which are not, although recognising

that the situations and structures involved may vary too widely to give certainty.

Appointment of AIFM

144. A couple of real estate asset managers supported the statement made in the last sentence in para-
graph 45 of the DP relating to the AIF’s freedom to choose which entity should become the AIFM.

145. Two asset managers associations asked to clarify that the agreement for the delegation of functions
mentioned in paragraph 47 of the DP must be entered into by the AIFM, not the AIF, and the third
party as it sets out the framework for the performance of tasks for which the AIFM bears legal respon-
sibility.

146. A private equity and venture capital association mentioned that it is not entirely clear whether:
e where the AIF does not have legal personality the definition of an AIFM, which requires a

legal person whose regular business is managing one or more AIF, means that the AIF could
not be internally managed; and,
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e with respect to limited partnership structures (which may have the legal personality or not),
the general partner representing the partnerships should be regarded as an external AIFM
or could it be seen as the corporate organ carrying on the internal management of an inter-
nally managed AIF: in particular, this respondent argued that whereas the management by
a managing general partner could be regarded as internal management because the manag-
ing general partner is just acting as a partner as permitted under the partnership agree-
ment, in terms of investor protection it would be logical to treat the managing general part-
ner as an external AIFM (since in case of internal management claims made by an investor
are borne by the AIF and ultimately by all investors).

Treatment of UCITS management companies

Q13: Do you agree with the above analysis? If not, please provide explanations.
147. The proposed analysis received a very broad support.

148. One member of an asset managers association asked to explicitly clarify in paragraph 49 of the DP
that a UCITS management company not holding an AIFM licence may only render services to AIFs
under a delegation agreement with the appointed AIFM.

149. Another respondent suggested (i) specifying which information or documents a UCITS management
company applying for authorisation as an AIFM is not required to provide to competent authorities
under Article 7(4) of the AIFMD and (ii) clarifying the conditions applying to AIFMs authorised under
the ATFMD managing UCITS. Similarly, a banking association mentioned that, in order to avoid mul-
tiple reviews of the same scenario, whenever the AIFMD requires an identical review, it should be
permissible to use the information obtained during the authorisation as a UCITS.

150. An asset managers association asked specifying that the services that a UCITS management company
may provide to AIFs are those listed in Annex I of the AIFMD.

151. A private equity and venture capital association mentioned that a UCITS management company which
acts as an AIFM in relation to AIFs will be required to obtain additional authorisation under the
ATFMD to act as an AIFM only in those circumstances in which a non-UCITS AIFM is required to ob-
tain authorisation as an AIFM (e.g. no authorisation will be required if the UCITS management com-
pany falls within one of the cases set out in Article 3 of the AIFMD or within the transitional provisions
of Article 61 of the AIFMD).

152. This respondent also mentioned that the reference to conflicts of interest in paragraph 51 of the DP
was unclear since Article 14 of the AIFMD imposes requirements on all AIFMs in relation to conflicts
of interest and to the extent that conflicts arise between the UCITS activities of UCITS managers and
their activities as AIFM, these need to be identified and addressed in accordance with Article 14 of the
AIFMD.

Treatment of MiFID firms and Credit Institutions

Q14: Do you agree with the above analysis? If not, please provide explanations.

153. Several respondents agreed with ESMA’s analysis of the treatment of MiFID firms and credit institu-
tions.
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154. A private equity and venture capital association mentioned that the obligation to comply with the
requirements of Article 20 of the AIFMD in relation to delegation is imposed on the AIFM and not on
the delegate and also asked ESMA to recognise that certain services that may be provided by credit in-
stitutions and investment firms do not involve a delegation under Article 20 of the AIFMD:

e acting as a depositary or a sub-delegate as a depositary;

e another activity which would not otherwise be undertaken by the AIFM (as it falls outside
the scope of Annex I), such as the provision of market data;

e where the terms of an AIFM's appointment is limited to risk management and portfolio
management, other activities falling outside of the scope of Annex I paragraph 1.

155. A large number of respondents disagreed on the approach set out in the DP according to which a dual
authorisation under the AIFMD and MiFID should not be possible.

156. A private equity and venture capital association mentioned that a firm which is authorised under
MiFID can be appointed the AIFM for an AIF in circumstances where the MiFID firm does not require
authorisation as an AIFM (e.g. where the exemptions in Article 3 or the transitional provisions in Arti-
cle 61 of the ATIFMD apply). Some respondents also argued that further consideration to the possibility
of dual registration should be given, notwithstanding the wording of Article 6(2) of the AIFMD.

157. A respondent argued that Article 6(8) of the AIFMD permits to MiFID firms to submit an application
for authorisation under the AIFMD on a voluntary basis; this respondent further added that such vol-
untary submission in many cases will only make sense for the MiFID firm if its relevant national juris-
diction does also authorise external AIFMs to provide the services listed in Article 6(4) of the AIFMD.

158. A depositary did not see any justification for the prohibition for firms authorised under MiFID or the
Banking Consolidation Directive to be the appointed AIFM for an AIF or obtain an authorisation un-
der the AIFMD and mentioned that the fact that MiFID firms would have to resign their MiFID au-
thorisation and become authorised as AIFMs would lead to an unnecessarily bureaucratic and dispro-
portionate process, without any particular investor protection benefit.

159. On the contrary, an asset managers association recommended that MiFID firm should be forbidden to
perform the activities specific to ATFMs or UCITS management companies to prevent conflicts of in-
terests which might very easily arise from extending MiFID firms’ scope of activities to collective port-
folio management.

160. Few respondents mentioned that there is nothing in the AIFMD text which prohibits an AIFM from
holding a MiFID licence so long as the scope of its activities are limited to those set out in Article 6 of
the AIFMD. Similarly, an asset managers association asked to reconsider the analysis in paragraph 54
of the DP to recognise that as long as the AIFM restricts itself to the services mentioned in Article 6(4)
of the AIFMD (and does not provide services other than services listed in Article 6(4)) it should be
permitted to hold a MiFID license permitting it to exercise the services listed under Article 6(4) if
Member States require a separate MiFID license for such activities. Indeed, the situation under the
UCITS Directive currently differs strongly between Member States: for the same investment services,
UCITS management companies in some Member States need an “extended UCITS license”, in other
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Member States are allowed or even under the obligation to hold separate MiFID licenses limited to the
services in Article 6(3) of the UCITS Directive in addition to the UCITS management company license.

161. Another asset managers association also mentioned that under the UCITS Directive there are current-
ly divergent approaches to capital requirements across Member States for firms carrying on a mix of
both MiFID and UCITS/AIFMD activities: most jurisdictions apply the UCITS capital requirements for
those firms, but a few (including the UK) apply the CRD capital requirements.

162. A real estate asset managers association asked to clarify that a firm authorised under the AIFMD does
not require a separate licence to carry out certain MiFID services, but that this does not prevent the
firm from also acquiring a separate MiFID licence.

163. Several respondents were of the view that the additional non-core MiFID activities covered by Article
6(4) of the AIFMD should also be passportable under the AIFMD, as it is the case for the equivalent
activities under the UCITS Directive (according to Articles 16 to 18 of such directive), even if the
AIFMD does not expressly include such a passport, and asked ESMA to clarify this. In particular, a
couple of respondents pointed out that given that AIFMs performing the Article 6 core and non-core
services are subject to similar obligations to those to which a MiFID firm is subject and they may not
be dually authorised under MiFID, they should benefit from similar rights to passport these services.
One of these respondents added that the fact that (i) there is no available framework other than MiFID
under which the relevant investment services could be categorized and (ii) the AIFMD does not cover
investment services in terms of initial licensing but only acknowledges the possibility for a Member
State to determine on a discretionary basis whether or not the AIFM is also entitled to provide certain
MIFID services provide grounds for considering that the passporting of the relevant investment ser-
vices should take place under MiFID and there is no reason for prohibiting that.

164. A couple of banking associations noted that paragraph 53 of the DP mentions that AIFMs may as-
sume safekeeping functions for external AIFs and that in order to prevent conflicts of interests be-
tween AIFMs and custodian bank tasks and to ensure an effective control of AIFMs by custodian
banks, there should be a clear separation of functions between the AIFM and custodian banks.
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Annex V — Draft guidelines on key concepts of the AIFMD

1. Scope
Who?

1. These guidelines apply to AIFMs and competent authorities.
What?

2. These guidelines apply in relation to Article 4(1)(a) of the AIFMD.
When?

3. These guidelines apply from 22 July 2013.

I1. Definitions

Unless otherwise specified, terms used in the Directive 2011/61/EU of the European Parliament and of the
Council of 8 June 2011 on Alternative Investment Fund Managers and amending Directives 2003/41/EC
and 2009/65/EC and Regulations (EC) No 1060/2009 and (EU) No 1095/20108 (AIFMD) have the same
meaning in these guidelines. In addition, the following definitions apply:

pre-existing group in connection with investment in a collective investment undertaking, a group of
persons connected by a close familial relationship that pre-dates the
establishment of the undertaking.

pooled return the return generated by the pooled risk arising from acquiring, holding or selling
investment assets as opposed to the activity of an entity acting for its own
account and whose purpose is to manage the underlying assets as part of a
commercial or entrepreneurial activity, irrespective of whether different returns
to investors, such as under a tailored dividend policy, are generated.

II1. Purpose

4. The purpose of these guidelines is to ensure common, uniform and consistent application of the con-
cepts in the definition of ‘AIF’ in Article 4(1)(a) of the AIFMD by providing clarification on each of
these concepts. Nevertheless appropriate consideration should be given to the interaction between the
individual concepts of the definition of AIFs, which should be considered together. By way of example,
undertakings which do raise capital from a number of investors, but do not do so with a view to invest-
ing it in accordance with a defined investment policy, should not be considered AIFs for the purposes
of the AIFMD. The additional details provided by these guidelines in no way alter the provisions of the
AIFMD.

8 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1.:2011:174:0001:0073:EN:PDF.
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IV. Compliance and reporting obligations

Status of the guidelines

5.

10.

This document contains guidelines issued under Article 16 of the ESMA Regulationd. In accordance
with Article 16(3) of the ESMA Regulation competent authorities and financial market participants
must make every effort to comply with guidelines and recommendations.

Competent authorities to whom the guidelines apply should comply by incorporating them into their
supervisory practices, including where particular guidelines within the document are directed primari-
ly at financial market participants.

Reporting requirements

Competent authorities to which these guidelines apply must notify ESMA whether they comply or
intend to comply with the guidelines, with reasons for non-compliance, within two months of the date
of publication by ESMA to [email address]. In the absence of a response by this deadline, competent
authorities will be considered as non-compliant. A template for notifications is available from the ES-
MA website.

AIFMs are not required to report whether they comply with these guidelines.

. Guidelines on ‘collective investment undertaking’

The following characteristics, if all of them are exhibited by an undertaking or an investment
compartment of it, should show that the undertaking is a collective investment undertaking
mentioned in Article 4(1)(a) of the AIFMD. The characteristics are that the undertaking:

(a) is not an ordinary company with general commercial purpose;

(b) pools together capital raised from its investors for the purpose of investment with a view to
generating a pooled return for those investors from investments (whether or not different
investors receive returns on different bases); and

(c) the unitholders or shareholders of it have no day-to-day discretion or control over the
management of the undertakings’ assets.

The determination of the above characteristics showing that an undertaking is a collective investment
undertaking should be without prejudice to the fact that competent authorities and market
participants should not consider that the absence of all or any one of them conclusively demonstrates
that the undertaking is not a collective investment undertaking.

9 Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and repealing
Commission Decision 2009/77/EC.
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VIIL.Guidelines on ‘raising capital’

11. An activity with the following characteristics when carried out by an undertaking by way of business
should amount to the activity of raising capital mentioned in Article 4(1)(a)(i) of the AIFMD:

(a) taking direct or indirect steps to procure the transfer or commitment of capital by one or more
investors to an undertaking for the purpose of investment with a view to generating a pooled
return for the investors; and/or

(b) commercial communication between the undertaking seeking capital or a person or entity
acting on its behalf (typically, the AIFM), and the prospective investors, which aims at
procuring the transfer of investors’ capital.

12. It is immaterial whether these activities takes place only once (as in the case of the initial subscription
to a closed-ended fund), on several occasions or on an ongoing basis (as with certain open-ended
funds).

13. Without prejudice to paragraph 14, when capital is invested in an undertaking by a natural or legal
person or body of persons who is one of the following:

(a) a member of the governing body of that undertaking or the legal person managing that
undertaking;

(b) an employee of the undertaking or of the legal person managing the undertaking whose
professional activities have a material impact on the risk profiles of the undertakings they
manage and into which he or she invests;

(c) a member of a pre-existing group, for the investment of whose private wealth the undertaking
has been exclusively established;

this is not likely to be within the scope of raising capital.

14. The fact that an investor being one of the natural or legal persons or body of persons mentioned under
paragraph 13 invests alongside an investor not being one of the natural or legal persons or body of
persons mentioned under paragraph 13 should not have the consequence that the criterion ‘raising
capital’ is not fulfilled. Whenever such a situation does arise, the investor not being one of the natural
or legal persons or body of persons mentioned under paragraph 13 should enjoy full rights under the
ATFMD.

VIII. Guidelines on ‘number of investors’

15. A collective investment undertaking which is not prevented by its national law, the rules or
instruments of incorporation, or any other provision or arrangement of binding legal effect, from
raising capital from more than one investor should be regarded as a collective investment undertaking
which raises capital from a number of investors in accordance with Article 4(1)(a)(i) of the AIFMD.
This should be the case even if:

(a) it has in fact only one investor; or
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(b) if a sole investor invests funds which it has raised from more than one legal or natural person
for the benefit of those persons as in the case of nominee arrangements, feeder structures or
fund of fund structures that have more than one investor for the purposes of the AIFMD.

IX. Guidelines on ‘defined investment policy’

16. An undertaking which has a policy about how the pooled capital in the undertaking is to be managed

17.

18.

to generate a pooled return for the investors from whom it has been raised should be considered to
have a defined investment policy for the purposes of the AIFMD. The factors that could, singly or
cumulatively, tend to indicate the existence of such a policy are the following ones:

(a) the investment policy is determined and fixed, at the latest by the time that investors’ com-
mitments to the undertaking become binding on them;

(b) the investment policy is set out in a document which becomes part of or is referenced in the
rules or instruments of incorporation of the undertaking;

(c) the undertaking or the entity managing it has an obligation (however arising) to investors,
which is legally enforceable by them, to follow the investment policy, including all changes to
it;

(d) the investment policy specifies investment guidelines, with reference to criteria including the
following;:

(i) toinvestin certain categories of asset, or conform to restrictions on asset allocation;
(ii) to pursue certain strategies;

(iii) to invest in particular geographical regions;

(iv) to conform to restrictions on leverage;

(v) to conform to minimum holding periods; or

(vi) to conform to other restrictions designed to provide risk diversification.

In paragraph 16(d), any guidelines given for the management of an undertaking which determine
investment criteria for purposes other than those set out in the business strategy followed by an
ordinary company with general commercial purpose should be regarded as ‘investment guidelines’.

The determination of factors tending to indicate the existence of a defined investment policy should be

without prejudice to the fact that competent authorities and market participants should not consider
that the absence of all or any one of them conclusively demonstrates that no such policy exists.
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