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Executive Summary
Reasons for publication
The European Commission (the Commission) sent a formal request to ESMA to provide technical advice to
assist the Commission in formulating a Regulation on fees for Credit Rating Agencies (CRAs) by delegated
act (please, find in Annex II a copy of the Commission’s formal request). The advice was due to be delivered to the Commission by 13 May 2011. On 14 April 2011, ESMA released a consultation to receive industry input in order to assist it in providing advice to the European Commission.
In order to deliver its advice to the Commission, ESMA considered possible fee structures for CRAs registered or certified in the EU and for CRAs seeking registration or certification. In order to finalise the
advice by the due deadline, ESMA decided it was appropriate to conduct a shortened consultation on these
possible structures in order to enable it to deliver robust advice to the Commission.
Contents
ESMA has considered the feedback it received to the consultation in providing its technical advice to the
Commission. This document sets out a summary of the responses received by ESMA regarding the fee
structure for CRA supervision and registration in the EU and includes ESMA’s advice to the Commission
on technical aspects of the future Regulation on fees for CRAS which will be adopted by the Commission in
the form of a delegated act (Annex I).
Next steps
ESMA will follow-up on this work with the Commission regarding a concrete proposal on the level of fees
to be charged for applications for registration and certification, as well as on the method for claiming back
the costs of CRA supervision from 1 July 2011 to 31 December 2011.
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II. Introduction
1.

On 24 February 2011 ESMA received a formal request from the European Commission (the Commission) to provide technical advice to assist the Commission in formulating a Regulation on fees
for CRAs by delegated act. The advice was due to be delivered to the Commission by 13 May 2011.

2.

In order to provide this advice ESMA, conducted a consultation on the options it was considering
for the advice. Given the time period established for providing this advice, ESMA was compelled to
require responses to the consultation within a short timeframe.

3.

In total, ESMA received 8 responses to the consultation. Non-confidential responses can be found
on ESMA’s website. ESMA would like to thank respondents for providing input given the short period ESMA was able to consult for.

4.

This final report analyses the responses to the public consultation conducted and includes in Annex
I ESMA’s Technical Advice to the Commission on fees for CRA registration and supervision.

III. Supervisory Fees for EU registered CRAs
5.

ESMA indicated it had considered two basic methods of raising fees in order to prepare its consultation.
•

Periodic fees; and

•

Activity specific fees.

6.

Furthermore, ESMA indicated that having considered these methods it was inclined to suggest a
simple, periodic fee based on the total cost of CRA supervision and the ratio of a CRA’s turnover in
relation to the total turnover of EU CRA’s.

7.

We asked:

Q1:

Do you agree with ESMA´s preferred option to raise a periodic supervisory fee? Do
you agree with the proposed fee calculation method to ensure that the fee is proportionate to the turnover of the CRA?

8.

There was general support for the implementation of a periodic supervisory fee structure without
activity specific fees. There were, however, a number of comments on the method of calculation
suggested. The two main concerns expressed over the method of calculation were the potential impact on competition of the fees and the inclusion of non-rating activity related revenue in the fee
calculation itself.

9.

A number of respondents indicated that they were of the view that the method of calculation might
impact negatively on competition. A variety of reasons were given for this, for example the method
of calculation did not recognise the additional value to global CRAs of their non-EU rating activity
and its use in financial regulations and that smaller CRAs have a greater ratio of fixed costs to turnover. Possible solutions suggested included creating bands of possible fees relating to business complexity (as considered under the registration fee section of the consultation), including turnover re-
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lating to endorsed ratings and/or introducing a fee cap – either a maximum percentage of turnover
or a set amount for small CRAs.
10. Several respondents indicated that fees should be based purely on turnover-relating to rating activity as this would not prevent new entrants from entering the credit rating industry from other sectors.
11.

One respondent indicated concerns over the planning process for the fee calculation as this may
prevent smaller CRAs having clarity on their forthcoming supervisory costs.

12.

ESMA continues to believe that a periodic fee based on total turnover (including rating and nonrating activities) is appropriate. In relation to the concern raised that the fees based on the total
turnover could penalise small sized CRAs which are growing their credit rating business, although
ESMA understands the nature of the argument, ESMA points out that the cost of supervision of
CRAs providing non-rating (ancillary) services is likely to be higher because of potential conflicts
of interest arising from the provision of non-rating activities. In light of this, ESMA is of the view
that the total turnover would be a more proportionate basis for the calculation of the supervisory
fees. In any case, the risk highlighted in certain responses is mitigated by the fact that both large
and small CRAs carry out non-rating activities.

13.

In its advice ESMA suggests the Commission considers when constructing the fee regime whether
there are any precautions that need to be taken to prevent the reallocation of revenue within global CRA groups in order to reduce their fee contributions.

14.

We asked:

Q2:

Do you agree that the minimum supervisory fee is established within the range of
2,000 – 5,000 euros?

15.

There was a mixed response to the proposal for a minimum supervisory fee. Supporters considered
it important that CRAs contributed appropriately to the cost of their supervision. Others indicated
that the fixed amount was too high for smaller CRAs and could act to prevent competition.

16. Of the respondents supporting a minimum fee two questioned whether the fee would appropriately
cover the cost of supervision for even the smallest of CRAs.
17.

Possible solutions put forward by respondents concerned by the cost of the minimum fee to smaller
CRAs were – to set a maximum fee based on a percentage of turnover (no percentage was suggested) or to set a lower minimum cost but to charge this per office of the CRA in the EU.

18. ESMA recognises that there is a need to balance the risks of fees to competition against the need
for CRAs to contribute proportionately to the cost of their supervision. ESMA continues to consider
a minimum fee is appropriate given all CRAs, no matter their size, will require ESMA to expend
supervisory resources. ESMA is mindful of the ability of smaller CRAs to bear a higher fee than
5.000 euros, on the other hand, a lower fee could force large CRAs to subsidise the fees of smaller
CRAs; consequently, ESMA suggests the minimum fee to be set at 5.000 euros.
19. ESMA does not recommend establishing of a maximum fee as this would limit ESMA’s ability to
charge fees in a proportionate manner. As previously stated, the extent to which big CRAs subsidise smaller CRAs, if at all, should be carefully considered by the Commission given the potential
5

impact on competition. In any case, given the significant difference in the level the turnover of
small CRAs compared to the turnover of the medium-sized and biggest CRAs, ESMA would not expect small CRAs to pay fees significantly in excess of the minimum fee.
Turnover calculation
20. ESMA indicated in the consultation that the full turnover of the CRA should be used to enable calculations to be conducted using fully audited accounts. ESMA recognised that within global groups
there might be some potential to channel turnover and this would be considered before delivering
advice to the Commission.
21.

Turnover for fee charging purposes would be determined by taking the figure for turnover/revenue
from the most recent audited accounts of the CRA.

22. ESMA considered two possible ways to deal with a situation in which no audited accounts were
available – a minimum set fee or a request for interim accounts.
23. We asked:
Q3:

In case that audited revenues are not available, what should be the basis for calculation of the supervisory fees?

24. There was some support from respondents for using interim accounts but a greater number indicated concerns over this approach. In particular the burden of producing interim accounts in time to
be considered in the fee calculations was highlighted. A possible solution put forward by three respondents was to use the latest set of audited accounts available to calculate a first fee payment (i.e.
2010 accounts for 2012 fees), the transparency report figure of turnover or the financial data that
registered CRAs will be required to provide to ESMA on periodic basis. The second fee payment
would be calculated, using the audited accounts from the previous year (i.e. 2011 accounts for 2012
fees)to make the total annual fee payment from the CRA proportionate to its share of total EU CRA
turnover for the previous year.
25. Having considered the feedback received, ESMA suggests that the audited accounts are used as the
basis for the calculation of the annual supervisory fees. ESMA supports the concept of splitting the
payment of the annual supervisory into two instalments (please, read below in section VI). For the
first payment, the audited accounts might not be available, therefore, the first payment could be
calculated based on the turnover stated in the last accounts. Once the audited accounts are published, and in order to calculate the second payment, the audited total turnover would be used. The
amount to be paid in the second instalment should take into account the amount already paid in
the first instalment.
26. This would mean that the total supervisory fee for the annual period would be determined purely
from the last set of audited accounts; however an initial instalment would be estimated using
available figures.
27. ESMA has given consideration to how fees should be calculated for supervision during the first
year when a CRA is registered and the year following the registration (as there is a high likelihood
that new CRAs will not have a full year’s worth of revenue in their accounts for the following
year). For the proportion of the year where the CRA is registered, ESMA’s advice is to charge a
percentage of the minimum supervisory fee proportionate months of the ESMA financial year re6

maining following the registration. For the year following the registration, projections of the “annual” total turnover of the CRA should be used to calculate the proportion of the ESMA CRA budget to be allocated to the new CRA.
28. For instance, if the CRA was registered in month x of year n, the supervisory fee for year n would
amount at: minimum supervisory fee * (12-x)/12. The supervisory fee for year n+1 would be: ESMA CRA budget n+1 * [revenue of the CRA in year n * 12 / (12-y)] /all CRAs revenue in year n.
Where y is the month at which the accounts of the CRA began (e.g. for September y =9).
IV. Certified CRAs
29. Given the certification of a CRA and ongoing interactions with third country regulators ESMA indicated in the consultation that it was considering advising the Commission to introduce a fee for certification applications and an annual fee for certified CRAs.
30. We asked:
Q4:

Do you agree that a flat fee for certification applications is established within the
range of 2,000 – 15,000 euros?

Q5:

Do you agree that an annual flat supervisory fee for certified CRAs is established
within the range of 2,000 – 5,000 euros? If the CRA is certified during the course of
the year, do you agree to charge this supervisory fee on a pro-rata basis?

31.

No certified CRAs responded to the consultation and some respondents chose not to comment on
these questions. Of the respondents that did address these questions more agreed with ESMA’s
proposals than disagreed. No respondent disagreed with the introduction of certification fees, however some disagreed with the amounts as they considered that these fees should either not be flat
fees or that they were too low in comparison to registration and supervision fees of EU CRAs.

32. ESMA suggests that there should be a fee for certification applications which should be between
2,000-15,000 euros. Regarding the supervisory fee for certified CRAs, ESMA suggests to set the
fee at 5.000 euros as ESMA estimates that the cost of desk-based revision of periodic supervisory
information received from a certified CRA would be similar to the supervision of a CRA with a limited rating activity.
V. Registration Fees
33. ESMA indicated that it was considering two potential options for registration fees:
•

A flat fee for all new registrations; or

•

Different bands of registration fees based on objective factors.

34. ESMA set-out in the feedback statement its views of the costs and benefits of the two options above
and indicated that at the time of consultation it considered the creation of different bands of registration fees more appropriate than a flat fee as this would better align the fee with the likely cost of
the registration process and create a more proportionate framework.
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35. ESMA also highlighted that it was considering the appropriateness of levying a fee for supervision
on the completion of the application process given that supervision of the firm will need to start at
this time.
36. ESMA highlighted that the suggested ranges should not be interpreted as ESMA’s proposal to have
the discretion to define the exact amount of fees within the bands. At this stage, ESMA is still in the
process of defining concrete fees within each band.
37. We asked:
Q6:

Do you agree with the criteria ESMA is considering for establishing the fee bands
(i.e. type of credit ratings (structured finance instruments), existence of branches
and use of endorsement)? Do you agree with the criteria ESMA is considering to establish the exact fee amounts within the bands (i.e. number of employees)?

38. Responses fell into three categories – some agreed with ESMA , some agreed to the establishment of
bands but considered the fees were to high in the lower bands and some considered that although
the fees should be proportionate to the size of the CRA the bands were created using inappropriate
criteria. One respondent suggested including the “systemic importance” of the rating agency as a
criteria for establishing the bands.
39. Proposals for alternate ways of calculating fees for registration included using an estimate of turnover or doubling the supervisory fee for the first year to cover the registration costs.
40. ESMA has considered the responses and suggests the registration fees be established within the
bands proposed in its consultation paper, that is:

41.

•

Band A for applicant CRAs not issuing ratings for structured finance instruments, with no
branches neither plans to endorse ratings: 2,000 - 30,000 euros

•

Band B for applicant CRAs which meet one of the following criteria: issuing ratings for structured finance instruments or having branches or planning to endorse ratings: 10,000 100,000 euros

•

Band C for applicant CRAs which meet at least two of the three following criteria: the CRA
has established branches, issues structured finance ratings and plans to endorse ratings:
30,000 - 150,000 euros

ESMA advices the Commission to set different bands for the registration fees using the following
criteria to establish the bands: type of credit ratings (structured finance instruments), existence of
branches and use of endorsement. We do not suggest including systemic importance as one of the
factors to be considered in establishing the bands because only very objective criteria should be
used to define the bands to avoid complication in assessment and clarity to potential applicants.

42. As ESMA should not have the discretion to define the exact amount of fees within the bands, ESMA
suggest that if this approach is taken the concrete amount could be defined according to the number of employees of the CRA as a proxy for its turnover. ESMA is willing to provide further advice
on the how the number of employees should impact the fee if required.
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43. Based on the experience of the competent authorities of the home Member States which are dealing
with the registration applications, in the consultation paper ESMA consulted on the reimbursement
of registration fees in the case of withdrawal of the application for registration.
44. ESMA proposed that if the application is withdrawn before the completeness check had been concluded, the CRAs would be granted a reimbursement of ¾ of the initial fee. If the application is
withdrawn after this point, they would be granted a reimbursement of ¼ of the initial fee.
45. We asked:
Q7:

Do you agree that the registration fee is partly reimbursed in case of withdrawal of
the application? Do you agree with the reimbursement proportions which ESMA is
considering for its advice?

46. All respondents that addressed this issue agreed with ESMA.
47. ESMA suggests that the Commission includes a clause to allow the reimbursement to CRAs as
suggested in the consultation.
VI. Calculation Period and Collection of Fees
48. In the consultation ESMA highlighted that it operates on a budgeting year from January to December and it would propose in its advice that the fee period is based on this period. The ESMA budget
is only approved at the end of the year by the Parliament and Council.
49. ESMA indicated that it was considering whether to advise the Commission to have one fee collection
at the start of the year of two collections during the year.
50. We asked:
Q8:

Would you be in favour that the supervisory fees are paid in one single payment per
year (option 1) or in two payments per year (option 2)? Would you agree with the
proposed dates?

51.

All respondents, except one, that provided an answer to this question preferred two instalments. As
mentioned earlier some considered the use of two payment dates would allow ESMA to use the second fee to ensure that the total annual fee was calculated using the audited turnover of the previous
year.

52. Three respondents suggested the two instalments to take place in June and December, another
respondent proposed September and December.
53. Having considered the feedback ESMA suggests to the Commission that the annual supervisory fee
is paid in two instalments, the first one before the end of February and the second one by the end
of September. 2/3 of the estimated annual supervisory fee would be paid in the first instalment.
The basis of calculation of the final annual fee should be the audited accounts. However, in the
event the audited accounts are not available when the amount of the first instalment is determined, the basis of calculation of the fees for the first instalment would be the last set of accounts
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as previously mentioned. Differences accrued by using the previous accounts will be adjusted
within the calculation of the second instalment.
VII.

2011 Fees

54. ESMA indicated that it will provide advice to the Commission on raising fees for the 1 July 2011 to
end 2011 period as requested. One respondent highlighted that the Commission impact assessment
accompanying proposals to amend the CRA Regulation envisaged costs being covered by the Community budget. Another respondent indicated that the Frequently Asked Questions – A Guide to
Understanding ESMA (3rd January 2011) stated that the ‘costs of implementing the CRA Regulation
will be financed via industry fees and levies from 2012.’ The same respondent highlighted that if any
fees are charged for 2011 they should only cover the period from 1st July 2011.
55. ESMA was requested to consider how fees for 2011 supervision could be charged. ESMA is not yet
in a position to provide advice to the Commission on the method to claim back the costs of the CRA
supervision from 1 July 2011 to 31 December 2011 as ESMA has not yet finalised its analysis of
how to deal with any surplus in the 2011 CRA supervisory budget given the fact that the full 2011
CRA budget was pre-funded by the Member States and ESMA.
VIII.

2012 Fees

56. ESMA indicated that the budget for CRA supervision has been proposed as 3 million euros for this
period. Therefore, ESMA was intending to recommend that the fees to cover this amount are based
on a simple calculation using the relative turnover of registered CRAs in the last set of audited accounts as of 31 December 2011 compared to the total turnover of all registered CRAs. ESMA indicated that the payment schedule for these fees should follow the approach taken for supervisory fees
going forward.
57. One respondent highlighted that the expected budget for CRA supervision in the Commission impact assessment for the Regulation amendments was 2.5 million euros and indicated the need for
ESMA to keep its budget sufficiently controlled and commensurate to the tasks assigned.
58.

ESMA recommends to the Commission that 2012 fees should be calculated on the same basis as
suggested for the annual supervision fees for any other year. This should be calculated based on
the final budget for CRA supervision approved by the European Parliament and the Council of the
European Union. ESMA highlights the 2.5 million euros stated in the Commission impact assessment was an estimate and that ESMA expects the final budget to be in the region on 3 million euros.

IX. Surplus/deficit management
59.

ESMA highlighted in its consultation that it was engaged in discussions about the appropriate
treatment of budgeting surpluses or deficits with the relevant EU bodies. One respondent highlighted that if there was any surplus this should be dealt with by an appropriate and proportionate
reduction in fees for the following year.

60.

At the current time, the necessary discussions with EU bodies on the necessary budgetary approach have yet to be concluded. Therefore, in its advice ESMA is only in a position to recommend
some principles behind dealing with fee surplus/deficits.
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Annex I: ESMA´s Technical Advice to the Commission on Fees for the supervision and registration of CRAs
I.

Background

1.

On 24 February 2011 ESMA received a formal request from the European Commission (the Commission) to provide technical advice to assist the Commission in formulating a Regulation on fees
for CRAs by delegated act. The advice was due to be delivered to the Commission by 13 May 2011.

2.

ESMA considered possible fee structures for CRAs registered in the EU and for CRAs seeking registration. Since the approach which the Commission adopts to fees may have material implications on
the supervisory and administrative costs associated with registration and certification, ESMA considered it necessary to conduct a consultation on these possible structures in order to deliver robust
advice to the Commission. ESMA consulted the market participants on 14 April 20111. Given the
time period established for providing its advice, ESMA conducted a short public consultation closing on 27 April 2011.

3.

ESMA has made a preliminary assessment of the cost of carrying out the different actions for which
it is considering to propose charging certification, registration and minimum fees for the supervision of registered and certified CRAs. ESMA has in addition considered the fees levied by certain
competent authorities of the home Member States currently responsible for the registration and supervision of the CRAs. The figures provided in this Technical Advice have been calculated based on a
preliminary assessment of the cost to ESMA of carrying out the relevant actions (minimal supervision, certification and registration).

4.

For its advice, ESMA has considered the amendments to the CRA Regulation 1060/2009/EC (the
Regulation) agreed by the EU Parliament and the Council of the European Union which provide that
supervisory fees must cover all administrative costs and be proportionate to the turnover of CRA
concerned.

In this Technical Advice ESMA proposes the following:

1

•

For on-going supervisory fees of registered CRAs, ESMA suggests a single periodic fee based on
the total turnover of the CRA relative to the total turnover of all CRAs registered in the EU. ESMA
has explored the technicalities of the calculation of the annual supervisory fees, in particular, the
appropriate method for considering the turnover of the CRAs and the periodicity of the payments. In this respect, ESMA suggests that the basis of calculation of the annual supervisory fee is
the total turnover (including rating and non-rating activities) published in the audited accounts.
ESMA proposes that the payment of the annual fees is divided into two instalments, the first one
should be payable by the end of February, the second one, by the end of September.

•

For registration fees to be charged to applicant CRAs, ESMA proposes different registration flat
fee bands based on objective criteria for assessing the complexity of the application. ESMA has
explored objective criteria that would define the fee bands. ESMA proposes that the concrete

Consultation paper - ESMA´s Technical Advice to the Commission on Fees for CRA Supervision. ESMA/2011/114.
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amounts charged to CRAs should depend on the number of employees of the applicant (as a
proxy for the expected turnover).
•

II.
5.

ESMA suggests a flat fee for both applications for certification and the supervision of certified
CRAs.

Periodic supervisory fees for registered CRAs
ESMA proposes a single supervisory periodic fee as it considers that a periodic supervisory fee is
simpler to calculate and implement than activity specific fees. Furthermore, annual supervisory fees
create more budgeting certainty for CRAs than activity specific fees. Periodic fees may be more
prone to leading to under or over-charging CRAs, ESMA has given consideration to the allocation of
any surpluses arisen from the ESMA audited budgets as explained below.

a) Annual supervisory fee
6.

For registered CRAs, ESMA proposes to charge a periodic fee proportionate to the total turnover of
the CRA compared to the total turnover of all registered CRAs.

7.

The fees to be charged by ESMA as per the amended CRA Regulation shall fully cover ESMA’s necessary expenditure relating to the registration and supervision of credit rating agencies. The total resourcing budget for ESMA supervisory activities is established in the annual budget which is approved by the European Parliament and the Council of the European Union. The budget for CRA
supervision would include flexibility for ad-hoc tasks, investigations and delegated activities. ESMA
proposes that the approved budget is the basis for the calculation of the annual supervisory fees for
registered CRAs.

8.

Each CRA would be charged a percentage of the total budget which ESMA has allocated for CRA
supervision. The percentage would be based on the ratio of the CRA’s applicable turnover to the total applicable turnover of all registered CRAs.
Annual fee for a CRA in year n+1 = ESMA’s CRA approved budget for n+1 year (minus any fixed
fees)2 * total turnover of CRA in year n / total turnover of all CRAs in year n
Fixed fees would include the supervisory fees for certified CRAs and any minimum supervisory fees
to be charged. In the event any CRAs are subject to the minimum supervisory fee, this would need to
be reflected in the final calculation. The fees charged to certified CRAs for their supervision should
be deducted as well.
b) Total turnover published in the most recent audited accounts

9.

For the purpose of charging the annual supervisory fees, the total turnover would be determined by
total revenues (turnover) published in the most recent audited accounts of the CRA. ESMA rejected
the option to use the turnover exclusively from rating activities for the calculation of the proportion
of ESMA’s CRA budget to be allocated to the individual CRAs because fees should be proportionate
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to the higher cost of supervision of CRAs providing non-rating (ancillary) services for which ESMA
has to supervise the conflicts of interest arising from the provision of non-rating activities. According to the amended CRA Regulation, the fees must cover all administrative costs.
10. ESMA suggests the Commission considers when constructing the fee regime whether there are any
precautions that need to be taken to prevent the reallocation of revenue within global CRA groups in
order to reduce their fee contributions.
c) Payment of the annual fee in two instalments
11.

ESMA suggests that the annual supervisory fee is payable in two instalments as to assist the CRAs in
the financial management of the fee and permit adjustments in the second payment with respect to
the turnover published in the most recently audited accounts and any surplus in the ESMA CRA
budget following the annual audit of the budget in May, if this method of redistribution of the surplus were adopted (please, refer to letter e) below).

12.

ESMA suggests that the first payment is due by the end of February, the second one by the end of
September. 2/3 of the estimated annual supervisory fee should be charged in the first instalment as
to ensure that ESMA’s expenses on CRA supervision are correlated with the CRA fees income. ESMA proposes the following framework for fee collection:
First instalment

13.

The amount due for the first instalment would correspond to 2/3 of the fee calculated as indicated
in paragraph 8. ESMA should calculate the amount due in early January. It is probable that the previous year audited accounts of certain CRAs are not available. In this event, the basis of calculation
of the estimated supervisory annual fees in paragraph 8 would be the total turnover of the last set of
accounts which is available for ESMA on January 1st.

14.

From the receipt of ESMA’s invoice, the CRAs should be granted a period of 20 working days to
make their first payment. ESMA should send the invoice to the CRAs before the end of January so
that the first instalment is paid by the end of February.
Second instalment

15.

In early August, when it is expected that the previous year accounts are be published, ESMA should
calculate the annual supervisory fee using the figure for turnover/revenue from the most recent audited accounts of the CRA available for ESMA on august 1st as an input for the calculation suggested
in paragraph 8.

16. The individual payment due for a CRA in the second instalment would amount at the annual fee
calculated as per paragraph 8 using the turnover/revenue from the most recent audited accounts,
minus the fees charged in the first instalment according to paragraph 13 and any previous year surplus in the CRA budget allocated to the CRA (if applicable, see letter d)).
17.

From the receipt of ESMA’s invoice, the CRAs should be granted a period of 20 working days to
make their second payment. ESMA should send the invoice to the CRAS before the end of August so
that the second instalment is paid by the end of September.

14

18. ESMA recommends the Commission gives consideration to the situations where the CRA is overcharged in first payment, that is, the amount due under paragraph 13 for the first instalment is
higher than the annual supervisory fee calculated with turnover of the most recent audited accounts
following paragraph 15 (i.e., in cases where the revenues of a CRA have dramatically decreased).
d) Management of a given year surplus in the budget
19. ESMA has given consideration to the event that, following the annual audit of the ESMA, a surplus
in the budget allocated to the CRA activities arises.
20. At the current time, the necessary discussions with EU bodies on the necessary budgetary approach
have yet to be concluded. Therefore, ESMA is only in a position to recommend some principles behind dealing with fee surplus/deficits.
21.

ESMA suggests that any surplus of fees should be not be used to subsidise ESMA’s non-CRA related
activities and do not believe this approach would be in line with the CRA Regulation. Therefore ESMA recommends that in constructing a suitable fee regime the Commission fully investigates measures to:

•

Ensure that the legal framework allows ESMA to redistribute any surplus in the ESMA budget relating to a difference between the costs resulting from supervision of CRAs and the fees raised for
this specific activity from the industry; and

•

Ensure that any such redistribution is conducted in such a way to be proportionate to the fees paid
by individual CRAs in the surplus year.

22. ESMA would highlight the following potential scenario, as an example of how the above principles
could be adhered to. In the event that following the audit of 2012 ESMA’s budget a surplus in the
CRA budget is discovered, the surplus should be deducted from 2013 CRA fees. The amount to be
deducted would be calculated on the basis of the proportion of total fees claimed by ESMA in 2012
that were paid by the specific CRA. The individual surplus calculated in such a way would be deducted from the second instalment of 2013 fees.
e) Minimum fee
23. Even if a CRA does not publish any revenue in a given year, ESMA will carry out periodic on-going
supervisory tasks in respect to this CRA as long as it is registered. ESMA proposes to set a minimum
fee to cover these periodic on-going supervisory tasks so as to avoid other CRAs subsidising this
cost.
24. ESMA is mindful of the ability of smaller CRAs to bear a higher fee than 5.000 euros. On the other
hand, if a lower fee were set, the risk emerges that larger CRAs subsidise the cost of supervising
smaller CRAs. Consequently, ESMA suggests the minimum fee to be set at 5.000 euros.
25. ESMA highlights that the introduction of a minimum fee would require a recalculation of other
registered CRA fees for the year (as they would have to pay marginally less than without the minimum fee). Therefore there would need to be two calculation rounds for determining fees.
f) Supervisory fee for recently registered CRAs
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26. ESMA has considered the supervisory fees to be charged for the year when the CRA is registered.
For the proportion of the year where the CRA is registered, ESMA's advice is to charge a percentage
of the minimum supervisory fee proportionate to the months where the CRA is effectively supervised that year after its registration. The supervisory fee would be payable at the point of registration. For instance, if the CRA was registered in month x of year n, the supervisory fee for this year
would amount at:
Supervisory fee for year n = minimum supervisory fee * (12-x)/12.
27. For the annual supervisory fee of the year following the registration, the annual turnover of the CRA
to be used in the calculation of the percentage of the CRA budget may need to be estimated by an
annual projection of the audited revenue in the previous year if the firm did not generate revenue
for the full year. If the CRA only gathers revenue from month x of the year n, the supervisory fee for
year n+1 would be:
Supervisory fee for year n+1 = ESMA CRA budget n+1 * [total revenue of the CRA in year n * 12 /
(12-x)] / total revenue of all CRAs in year n.

III.

Fees for CRAs applying for Registration

a) Applications for Registration fees
28. ESMA proposes a banded approach to registration fees with the purpose of associating the registration fee with the expected cost of the different types of registration applications in a more proportionate way than a flat fee for all kinds of registration applications.
29. ESMA has established the following bands for the registration fees which intend to reflect the complexity of the applications:
•

Band A for applicant CRAs not issuing ratings for structured finance instruments, with no branches neither plans to endorse ratings: 2,000 - 30,000 euros

•

Band B for applicant CRAs which meet one of the following criteria: issuing ratings for structured
finance instruments or having branches or planning to endorse ratings: 10,000 - 100,000 euros

•

Band C for applicant CRAs which meet at least two of the three following criteria: the CRA has established branches, issues structured finance ratings and plans to endorse ratings: 30,000 150,000 euros

30. ESMA should not have any discretion to define the exact amount of fees within the bands. The concrete registration fee amount for a particular application should reflect the probable turnover of the
applicant. In cases where the turnover of the applicants cannot be used as the basis of calculation
because it is a newly established firm, ESMA proposes to use the number of employees as a proxy
for turnover.
31.

At this stage, ESMA is not yet in a position to provide the exact figures to be charged per type of
application. The following chart intends to summarise ESMA’s proposal:
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Registration fees per complexity of the application and size of the applicant
CRAs not issuing
ratings for structured finance instruments, with no
branches
neither
plans to endorse
ratings

CRAs which meet
one of the following
criteria:
issuing
ratings for structured finance instruments or having branches or
planning to endorse ratings

CRAs which meet at
least two of the
three
following
criteria: the CRA
has
established
branches,
issues
structured finance
ratings and plans to
endorse ratings

Less than x employees

Not yet calculated (the
exact amount should
be close to the low in
the range of 2,000 –
30,000 euros)

Not yet calculated (the
exact amount should
be close to the low in
the range of 10,000 –
100,000 euros)

Not yet calculated (the
exact amount should
be close to the low in
the range of 30,000 –
150,000 euros)

Between x and y
employees

Not yet calculated (the
amount should be
established within the
range of 2,000 –
30,000 euros)

Not yet calculated (the
amount should be
established within the
range of 10,000 –
100,000 euros)

Not yet calculated (the
amount should be
established within the
range of 30,000 –
150,000 euros)

More than y employees

Not yet calculated (the
exact amount should
be in close to the high
in the range of 2,000 –
30,000 euros)

Not yet calculated (the
exact amount should
be in close to the high
in the range of 10,000
– 100,000 euros)

Not yet calculated (the
exact amount should
be in close to the high
in the range of 30,000
– 150,000 euros)

32. In cases where a group of CRAs make an application, registration fees will be charged to individual
applicants.
b) Withdrawals of Registration applications
33. ESMA has given consideration to what should be done if an application is withdrawn before the
process is complete and whether there should be the reimbursement of any of the fee.
34. Based on the experience of the competent authorities of the home Member States which are dealing
with registration applications, ESMA proposes that if the application is withdrawn before the completeness check has been completed, the CRAs should be granted a reimbursement of ¾ of the initial fee. If the application is withdrawn after this point, they would be granted a reimbursement of
¼ of the initial fee.
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IV.

Fees with respect to Certification
a) Applications for Certification fees

35. ESMA is considering recommending a flat fee for processing an application for certification. The
amount of the fee would correspond to the cost of the average resources ESMA expects to dedicate
to processing the application for registration. ESMA estimates that the cost would be around 2,00015,000 euros although it is not yet in a position to advice the Commission on a concrete figure.
b) Certified CRAs supervision fees
36. Although the level of supervisory work associated with certified CRAs is very limited in comparison
with registered CRAs, it is not negligible. ESMA estimates that the cost of the desk-based revision of
periodic supervisory information received from a certified CRA and the on-going interactions with
third-country regulators would be similar to the supervision of a CRA with a limited rating activity.
37. ESMA is of the opinion that the turnover of a certified third country CRA is not relevant for the
calculation of supervision fees for certified CRAs. Therefore, ESMA suggests charging an annual flat
fee based on the estimated cost of supervision of certified CRAs which is expected to be close to the
minimum supervisory fee, that is, 5,000 euros. This figure would be subtracted from the total ESMA
CRA budget prior to performing the calculation in paragraph 8 above.
38. When a CRA is certified during the course of the year, this annual fee would be pro-rated and
charged at the point of certification.

V.

Next Steps

39. ESMA will follow-up with the Commission on the concrete amount of fees to be charged for the
applications for registration and certification. To this end, ESMA will continue its internal cost analysis and will take into account the experience of the home Competent Authorities.
40. Once the assessment of the budgetary implications of collecting fees corresponding to the second
half of 2011 ESMA’s supervisory tasks has been concluded, ESMA will follow-up with the Commission on the method for claiming back the costs of the CRA supervision from 1 July 2011 to 31 December 2011.
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Annex II: European Commission request to ESMA for technical advice on
possible delegated acts concerning the amended CRA Regulation
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