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Dear Mr. Holmquist, 

 

CESR welcomes the Communication from the Commission on ensuring efficient, safe and sound 

derivatives markets, the accompanying Commission Staff Working Paper and the related Consultation 

Document on possible initiatives to enhance the resilience of OTC Derivatives Markets. As you are 

aware, CESR has already conducted and continues to conduct a significant amount of work on various 

aspects related to derivatives markets and considers this to be very important due to, inter alia, the 

interdependencies between cash and derivatives markets. 

 

In CESR’s view, the following elements are important in guiding any regulatory actions in the field of 

derivatives markets: sufficient level of transparency of trading, market integrity (supported by relevant 

information provided to regulators), reduction and management of risks, as well as appropriate product 

disclosures, facilitated also through means of standardisation, where appropriate.  

  

Instead of responding to all the detailed questions presented in your Consultation Document, CESR has 

decided to provide its general policy view on the areas included in your Communication that CESR has 

been conducting work on.  

 

Use of central data repositories 

 

As noted in the Commission Consultation Document and in the CESR-ESCB recommendations for 

securities settlement systems and recommendations for central counterparties in the European Union 

published on 23 June 2009 (Ref. CESR/09-446), CESR is currently studying the usefulness of trade 

repositories with a view to strengthening the post-trading infrastructure of OTC derivatives markets. 

The number of European entities active in these markets, the European origin of many underlying 

instruments, the number of contracts denominated in Euros, and the need to satisfy the information 

needs of EU regulators justify this study. Trade repositories should aim to foster the efficiency, stability 

and orderly functioning (i.e. avoidance of abusive behavior) of financial markets. The operation of an 

effective and efficient trade repository should meet a number of objectives, including, inter alia, reporting 

to and supervision by competent authorities, transparency, legal soundness, governance, operational 

resilience, and fair access criteria. 
 

CESR intends to consult on the use of trade repositories in the near future. The consultation will raise, 

among others, issues related to the basic functions of such entities and the implications of the location 

(within or outside the European Union) of such entities. While working on this issue, CESR will remain 

in dialogue with other EU and third country authorities in order to align its work with other 

international initiatives in this area. 
 

Safety and soundness of CCPs 

 

As a response to the ECOFIN request of December 2008, CESR and ESCB adapted the (then draft) 

CESR-ESCB recommendations for central counterparties so as to also explicitly address the risks of OTC 

derivatives. CESR and ESCB have coordinated with CPSS and IOSCO in order to ensure global 

consistency of this work. The CESR-ESCB recommendations aim to promote competitive, efficient, safe 
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and sound pan-European post-trading arrangements and reduction of systemic risk. As a follow-up, the 

public authorities addressed by the recommendations will intensify their cooperation with a view to 

assess the implementation of the recommendations at European level and may in the future propose 

further improvements to the recommendations in order to foster the aforementioned objectives.  

 

In the same vein, CESR recalls its advice submitted to the Commission on 19 February 2009 (Ref. 

CESR/08-870), where in response to the Commission’s mandate on access and interoperability 

arrangements CESR had mapped the existing regulatory and supervisory arrangements for providers of 

post-trading services in the European Union. CESR is available to assist the Commission by elaborating 

on the advice already given.  
  

Finally, CESR strongly supports the recent successful implementation of the Commission’s initiative to 

promote industry efforts for CCP clearing of credit default swap (CDS) contracts and the intention of the 

Commission to closely monitor further progress in this area. CESR stands ready to contribute to 

Commission’s continued efforts in this area. 
 

Transparency of trading 

 

As noted in the Commission Staff Working Paper, CESR has conducted work on analysing the need for 

increased transparency in structured finance product and OTC derivative markets, in particular in 

relation to credit derivatives. 

 

On 10 July 2009, CESR published its report on the transparency of corporate bond, structured finance 

product and credit derivatives markets (Ref. CESR/09-348). As a general conclusion, CESR stated that 

current market-led initiatives have not provided a sufficient level of transparency in these markets. In 

CESR’s opinion an increased level of transparency would be beneficial to the market and a harmonised 

approach to post-trade transparency would be preferable to national initiatives taken in this area on the 

basis of the flexibility allowed by MiFID. Therefore, in parallel to publishing its report CESR has 

informed the European Institutions on the main conclusions reached in order for the Institutions to 

consider the appropriate steps for the adoption of a mandatory trade transparency regime for corporate 

bonds, structured finance products and credit derivatives as soon as practicable.  

 

In relation to OTC derivatives, the report provided CESR’s view on the post-trade transparency 

requirements for CDS. CESR is of the view that a post-trade transparency regime should cover all CDS 

contracts which are eligible for clearing by a CCP due to their level of standardisation, including single 

name CDS, although there may not yet be an offer for clearing of these CDS by a CCP. CESR’s report 

also provided its opinion on the content of the most relevant post-trade information to be made public as 

well as on the arrangements needed to minimise any potential drawback on liquidity, including 

possibility for delayed publication and/or disclosure of trades without indication of the exact volume if 

transactions exceed a given threshold.  

 

The post-trade transparency requirements should in CESR’s view apply to regulated markets and MTFs 

as well as to investment firms trading outside regulated markets and MTFs. 

 

In the context of the Commission Communication, CESR’s views on the transparency requirements for 

structured finance products (ABSs, CDOs and ABCPs) are also relevant. In terms of scope, CESR 

recommended that a phased approach would be used so that the regime would gradually apply to all 

ABSs and CDOs that are commonly considered as standardised. In the case of ABCP markets, CESR 

came to the conclusion that additional post-trade transparency is not one of the pressing topics for 

participants in these markets. Therefore the majority of CESR members did not see a need for a post-

trade transparency regime for ABCPs.  

 

Transaction reporting of OTC derivatives 

 

As noted in the Commission Consultation Document, CESR is already conducting work to exchange 

transaction reports in OTC derivatives with the objective to help detect cases of market abuse. A decision 
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has been made to launch a project to amend CESR’s Transaction Reporting Exchange Mechanism 

(TREM) to facilitate the exchange of transaction reports on OTC derivative instruments amongst CESR 

members. The reason for this is that there are a range of OTC financial instruments that mirror 

instruments admitted to trading on regulated markets that can equally be used for the purposes of 

market abuse.  

 

CESR has decided that at this stage, transaction reports should be exchanged on those OTC derivatives 

whose underlying instrument is admitted to trading on a regulated market (as for TREM, this excludes 

non-securities derivatives such as commodities, FX and interest rate derivatives). A decision has also 

been made on the categories of derivative contracts that would be subject to the exchange of transaction 

reports.1  

 

However, not all competent authorities are currently able to collect transaction reports on OTC 

derivatives, because national legislation does not permit it. Therefore CESR supports extending the scope 

of Article 25 of MiFID, so that the collection of transaction reports on OTC derivatives would be made 

mandatory to all competent authorities. 

 

The lack of standardisation on OTC derivatives markets has been one of the challenges in CESR’s work 

to extend the exchange of transaction reports to OTC derivative instruments. For the purposes of this 

exchange, CESR has found the appropriate technical means and is currently consulting (Ref. CESR/09-

618) on the identification and classification of OTC derivatives in order to facilitate the exchange of 

transaction reports on them through TREM.  

 

Position reporting to competent authorities 

 

Whilst CESR has not conducted specific work on position reporting, it sees merit in considering this 

option on the basis of a more elaborate proposal and a relevant cost-benefit analysis, taking into account 

the relevant regimes for transaction reporting and the initiatives to develop data repositories. 

 

Need for global cooperation 

 

Finally, due to the global nature of financial markets, it is in CESR’s view very important that the 

measures to be taken in the EU in relation to the regulation of OTC derivatives markets are 

appropriately coordinated with the measures taken or planned in other important financial markets, in 

particular in the U.S. It is important to adopt such a framework in Europe that would facilitate a fruitful 

dialogue at international level, in particular with the U.S. authorities. The implications of the recent 

draft bill issued by the U.S. Treasury about the regulation of OTC derivatives need to be fully taken into 

consideration. 

 

CESR stands ready to assist the Commission in its important work to ensure efficient, safe and sound 

derivatives markets.  

 

Yours sincerely, 

 
Eddy Wymeersch 

 

 
                                                      
1 The categories covered would be options, warrants, futures, contracts for difference, spreadbets, total return swaps, CDS, 

other types of swaps and complex derivatives (derivatives that would not fall within the other categories would be 

reported under this common complex derivatives label). 


