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CESR consults on its advice regarding the new UCITS Directive 

CESR publishes today its draft advice (Ref. CESR/09-624) to the European Commission on the 

regulatory framework that should underpin the management company passport for Undertakings for 

Collective Investment in Transferable Securities (UCITS).  The advice published today is part of 

CESR’s response to the Commission’s provisional request for assistance of 13 February 2009.  

CESR’s draft advice covers the organisational requirements that companies managing UCITS need 

to fulfil, and conflicts of interest those companies must avoid.  The advice also includes details on the 

companies’ rules of conduct, depositaries and risk management, as well as on supervisory co-

operation.  The Commission’s mandate requires CESR to deliver technical advice on possible 

implementing measures concerning the new UCITS Directive by 30 October 2009. 

 

This work should ultimately serve to increase convergence among CESR Members and will seek to 

strengthen investor protection, which are two key CESR objectives.  It also represents an example of 

CESR’s role in providing technical advice to the European Commission. 

 

Lamberto Cardia, Chair of the Italian Commissione Nazionale per la Società e la Borsa (CONSOB) 

and Chair of CESR’s Investment Management Group, stated:  

“The publication of CESR’s draft advice is an important step in developing the new UCITS 

framework.  CESR’s proposals in the context of the management company passport will help 

ensure a smooth introduction of this important cross-border mechanism foreseen in the new 

UCITS Directive.   

CESR especially welcomes feedback from market participants as the draft advice includes 

quite some details on how management companies would need to operate UCITS funds on a 

cross-border basis throughout Europe.” 

Organisational requirements, conflicts of interest and rules of conduct 

CESR’s advice follows the clear direction in the Commission’s mandate to seek maximum alignment 

with the rules contained on this respect in the Markets in Financial Instruments Directive (MiFID), 

while taking into account the specificities of the UCITS sphere.  The paper sets out draft advice on 

such matters as general organisational procedures and arrangements, responsibility of senior 

management and the remuneration policy (see Part I of the advice). 

 

In line with the proposals on organisational requirements and conflicts of interest, CESR’s approach 

to the advice on rules of conduct is to seek maximum alignment with the relevant MiFID provisions.  

The advice includes requirements applying to the direct sale of UCITS by management companies, 

as well as best execution, order handling and inducements. 

 

Measures to be taken by a depositary of a UCITS managed on a cross-border basis 

 

The mandate also seeks advice from CESR on additional requirements that should apply to the 

relationship between the management company and the depositary, when these two entities are 

located in different Member States.  CESR’s proposals therefore place particular focus on the written 

agreement to be drawn up between the management company and the depositary.   

 

Risk management  
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A management company shall employ a risk management process which enables it to monitor and 

measure at any time the risk of different positions and their contribution to the overall risk profile of 

the portfolio.  This includes the establishment of a well-documented organisational structure that 

clearly assigns responsibilities, incorporates proper internal control mechanisms, and ensures good 

flows of information with all parties involved.   

 

Supervisory co-operation  

 

With a view to ensuring a smooth implementation of the management company passport in Europe, 

the Commission asked CESR’s advice on two key elements regarding supervisory co-operation: first, 

on-the-spot verification and investigation, and second, the exchange of information between 

competent authorities that host either the management company or the UCITS.  This would, for 

example, include that, in case of cross-border management, the competent authorities of the 

management company and the competent authorities of the UCITS home Member State would notify 

each other of the on-site inspections they wish to undertake.  The authorities may also agree to allow 

external experts to carry out on-the-spot verification or investigation.   

 

CESR’s proposals take into account the existing legal framework in relation to international co-

operation, as well as best practice developed within CESR and IOSCO, the International 

Organization of Securities Commissions. 

CESR contributes to the development of the new UCITS framework 

CESR seeks views on its proposals by 10 September 2009 and these can be submitted through 

CESR’s website under ‘consultations’.  In light of responses, CESR will prepare its final advice for 

submission to the Commission by the end of October.  
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Notes for editors: 

 

1. The Commission adopted a proposal for the revised UCITS Directive in July 2008.  The 

European Parliament (at its plenary session of 13 January 2009) and the Council 

(COREPER meeting of 17 December 2008) approved, in identical terms, a compromise 

text of a proposal for a Directive containing amendments to the UCITS Directive 

(85/611/EEC).  The Directive was adopted by the Council on 22 June 2009. 

 

2. On the same day as the adoption by the Commission of its Directive proposal (16 July 

2008), the Commission requested CESR’s technical advice on the conditions that are 

needed to ensure that a management company passport is consistent with the principle 

that investors in funds that are managed on a cross-border basis should not be exposed to 

additional legal and operational risks, or lower standards of supervision than investors in 

domestically managed UCITS.  Following a call for evidence, an open hearing and a short 

public consultation, CESR delivered its advice to the Commission on 30 October 2008 

(Ref. CESR/08-867).  

 

3. CESR’s draft advice forms part of its response to the Provisional Request to CESR for 

Technical Advice on Possible Implementing Measures concerning the future UCITS 

Directive (‘the mandate’), which the Commission published on 13 February 2009 

(http://ec.europa.eu/internal_market/investment/docs/legal_texts/ta_mandate_en.pdf).   

 

4. The mandate from the Commission is split into three parts: this consultation paper sets 

out CESR’s proposals under Part I of the mandate (Request for technical advice on the 

level 2 measures related to the management company passport).  CESR’s proposals 

under Part II (Request for technical advice on the level 2 measures related to the key 

investor information) are set out in a separate consultation paper, Ref. CESR/09-552.  

CESR is working on its advice on Part III of the mandate (Request for technical advice on 

the level 2 measures related to fund mergers, master-feeder structures and notification 

procedure) and will publish its proposals later in 2009. 

 

5. CESR published a separate consultation paper on 15 June 2009 on risk measurement for 

the purposes of calculation of UCITS’ global exposure (Ref. CESR/09-489).  The issues 

covered under that consultation form part of the response to the Commission’s mandate 

on risk management, which itself is one of the areas addressed in this consultation paper. 

 

6. CESR is an independent Committee of European Securities Regulators. The role of the 

      Committee is to: 

 

- Improve co-ordination among securities regulators; 

- Act as an advisory group to assist the European Commission, in particular in its 

preparation of draft implementing measures in the field of securities; 

- Work to ensure more consistent and timely day to day implementation of community 

legislation in the Member States. 

- The Committee was established under the terms of the European Commission’s 

decision of 6 June 2001 (2001/1501/EC). It is one of the two committees envisaged in 

the Final Report of the Group of Wise Men on the regulation of European securities 

markets. Baron Alexandre Lamfalussy chaired this group. The report itself was 

endorsed by the European Council and the European Parliament. The relevant 

documents are available on the CESR website. 

 

7. Each Member State of the European Union has one member in the Committee. The 

members are nominated by the Member States and are the heads of the national public 

authorities competent in the field of securities. The European Commission has 

nominated as its representative the Director General of the DG MARKT. The securities 

authorities of Norway and Iceland are also represented at a senior level. 

 

http://ec.europa.eu/internal_market/investment/docs/legal_texts/ta_mandate_en.pdf
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Further information:   

 

      Carlo Comporti 

Secretary General of CESR 

                                        Victoria Powell 

                                  Director of Communications 

 

Tel: +33 (0) 158 36 43 21 

Fax: +33 (0) 158 36 43 30 

Email: communications@cesr.eu 

Website: www.cesr.eu 
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