Ref.: CESR/08-140

CESR/ERGEG CALL FOR EVIDENCE ON RECORD KEEPING, TRANSPARENCY, SUPPLY CONTRACTS
AND DERIVATIVES FOR ELECTRICITY AND GAS

Background

In December 2007 the European Commission issued a joint mandate to the Committee of European
Securities Regulators (CESR) and the European Regulators Group for Electricity and Gas (ERGEG)
with a Call for Technical Advice related to Articles 22f and 24f and Recitals 20 and 22 respectively
in the two proposals for Directives amending Directive 2003/54/EC and Directive 2003/55/EC
(The Third Energy Package). CESR and ERGEG are requested to deliver their technical advice in two
parts, by the end of May 2008 and by the end of December 2008 (see Annex 1).
CESR and ERGEG are being asked to jointly give advice on issues concerning record keeping and
transparency of transactions in electricity and gas supply contracts and derivatives. The aim of the
Call for Advice is to find out if additional measures are necessary with respect to transparency in
energy trading, as well as provide the Commission with the adequate technical background to adopt
the guidelines on record keeping under articles and recitals referred to above.
Firstly, CESR and ERGEG are requested to conduct fact-finding on how many undertakings active in
'supply' of electricity and natural gas are within the scope of the Markets in Financial Instruments
Directive (MiFID). They are also asked to provide information on what the investment firms' existing
record-keeping obligations with respect to transactions in electricity and gas derivatives are, as well
as what authorities oversee trading activities in energy markets in various EU Member States.
Furthermore, CESR and ERGEG are asked to provide information on the existing pre- and post-trade
transparency requirements, deriving from national law, that energy traders, brokers and exchanges
are subject to. In addition, they should describe the possible nature and reasons for the differences in
transparency requirements for spot trading, compared to future and forward trading, and for
exchange trading compared to OTC trading. Information is also sought on what information, other
than that required by law or regulation, is made public by the above entities and information
services and whether access to information is equal for all parties active in the market. In case of
possible unequal access to or general lack of information, CESR and ERGEG are asked to provide
their view on whether this is causing distortion of competition.
CESR and ERGEG are requested to consider the possible benefits of greater EU-wide pre- and/or
post-trade transparency rules for electricity and gas supply contracts (physical and spot trading) and
electricity and gas derivatives. Similarly, they should also assess whether additional transparency in
trading could have negative effects on these markets (for example by decreasing liquidity or shifting
trading to third countries to escape regulation) and how these possible risks could be mitigated.
Advice is also sought from CESR and ERGEG on a possible clarification of the scope of the Market
Abuse Directive in relation to trading in commodities and commodity derivatives.
The above advice is due in the end of May 2008. In addition, by the end of December 2008 advice is
requested on record keeping requirements, especially on whether there should be a difference
between the record keeping obligations under the proposed amendments to the electricity and gas
Directives and the existing record-keeping obligations with respect to transactions in electricity and
gas derivatives to which investment firms are subject by reason of MiFID. Furthermore, CESR and
ERGEG should provide their advice on the methods and arrangements for record keeping of
transactions in electricity and gas supply (spot) contracts and transactions in electricity and gas
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derivatives contracts. In addition, advice is sought on efficient methods to exchange this data
between different regulators.
Finally, CESR and ERGEG are asked to provide advice on what timelines or delays should be built into
the implementation of any of their recommendations.
The Call for Advice indicates that in their analysis, CESR and ERGEG should apply the framework for
impact analysis recently drawn up by the 3 Level 3 Committees (Committee of European Securities
Regulators, Committee of European Banking Supervisors and Committee of European Insurance and
Occupational Pensions Supervisors).
This Call for Advice is to run in parallel to the other stream of work where Commission has issued a
joint mandate for advice to CESR and The Committee of European Banking Supervisors (CEBS) on the
possible review of exemptions for some commodity firms from MiFID and Capital Adequacy
Directive (CAD). Thus CESR and ERGEG are asked to consider the earlier advice on commodities
markets and trading given separately by CESR and CEBS to the Commission as well as the views
expressed during the Commission's Call for Evidence on commodities and the conclusions reached in
the subsequent feedback statement.
Call for evidence
CESR and ERGEG are inviting all interested parties to submit their views regarding the Call for
Advice and especially the questions contained in its Annex (see Annex 1 of this document).
Stakeholders should be aware that the Commission’s questions, included in the Annex, are addressed
to CESR/ERGEG. As such, not all the questions will be applicable to all stakeholders. When
responding to this call for evidence, stakeholders should use their discretion to select those issues on
which they are best placed to comment. In particular, we would refer respondents to the questions
raised in section E of the annex.
All contributions shall be submitted via e-mail to ERGEG (mail to fis@ergeg.org) and/or online via
CESR’s website under the heading Consultations at www.cesr.eu by 18 March 2008. Non
confidential contributions will be published on the CESR and ERGEG websites. Respondents to this
Call for Evidence should, however, endeavour to provide any confidential material in annexes that
can be separated from publishable non-confidential material.
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Annex 1

