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1. On 2 June 2005, the European Commission requested CESR to provide technical advice 
on a possible amendment to Regulation (EC) 809/2004 regarding the historical financial 
information which must be included in a prospectus. This feedback statement will 
provide a short overview of the process which CESR followed in finalising its advice to 
the Commission. It will also discuss the main points which were made by respondents to 
the consultation process and explain the policy options which CESR has selected, 
following careful consideration of the points raised. 

 
2. Five substantive areas were covered in the Commission’s Mandate to CESR. These were as 

follows: 
 

- The need to differentiate between different kinds of securities. 
- Possibility of an exemption for small and medium-sized enterprises. 
- The definition of complex financial histories.  
- The historical financial information that should be included in a prospectus relating to 

securities the issuer of which has a complex financial history. 
- Costs to the issuer. 

 
3. CESR undertook a number of steps prior to the publication of its consultation paper. 

Firstly, it published a Call for Evidence (Ref: CESR/05-384) inviting all interested parties 
to submit views on what CESR should consider in its advice to the Commission. The 
issues raised in response to the Call for Evidence were taken into account in the 
preparation of the consultation document. 

 
4. Secondly, CESR’s Expert Group on Prospectuses, chaired by Professor Fernando Teixeira 

dos Santos, Chairman of the Portuguese Securities Market Commission (CMVM) and 
supported by Javier Ruiz del Pozo of the CESR secretariat, developed proposals for 
consultation with market participants and other interested parties. CESR’s Expert group 
was assisted and advised in this task by a newly established Consultative Working Group 
(CWG) comprising a broad cross-section of EU market experts.  

 
5. On  6 July 2005, CESR released its consultation paper CESR’s technical advice to the 

European Commission on a possible amendment to Regulation (EC) 809/2004 regarding 
the historical financial information which must be included in a prospectus (Ref: 
CESR/05-428) setting out its proposals concerning the areas identified in the mandate, 
with a deadline for comments of 15 September. A public hearing was held in Paris on 6 
September.  

 
6. 26 responses were received in response to the consultation. These came mainly from 

auditors and accountants, regulated markets, banking associations, issuers and two 
groups of investors. All responses which are public can be viewed on the CESR website. 

 
7. In the light of responses received in the consultation, CESR reviewed the proposals 

included in the consultation paper. The CESR’s Expert Group on Prospectuses was 
assisted in the drafting process by the CWG. 
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8. The remainder of this feedback statement will focus, firstly, on the general points which 
emerged during the consultation process and secondly, on the substantive points which 
were raised in each of the five areas in which CESR was requested to provide advice. 
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General Observations 
 

9. Overall, respondents to the consultation agreed with the proposition that a limited 
amendment to the Regulation (EC) 809/2004  would be necessary. Nevertheless, some 
doubts were expressed by banking and issuers associations, which considered that the 
overarching principle contained in Article 5 of the Directive would be sufficient to 
address complex financial histories in prospectuses. 

 
10. There was almost unanimous agreement that any amendment to the Regulation should 

not consist of a set of detailed requirements. Respondents indicated that complex 
financial histories by their very nature do not follow a standard pattern. As such, the 
regulatory approach should allow the competent authority to use its discretion on a case-
by-case basis. 

 
11.  Respondents did not believe that this approach would conflict with the objective of 

achieving a genuine harmonisation of requirements if CESR provided Level three 
guidance and examples in order to promote convergence in the application of the 
requirements. 

 
12. Accordingly, there was a general consensus amongst respondents that any amendment to 

the Regulation should be a limited one, just allowing competent authorities to look 
beyond issuers under item 20.1 of its Annex I for meaningful financial disclosure where 
there were complex financial histories. This, it was suggested, should be combined with 
non-exhaustive recommendations and examples at Level three for the type of additional 
financial information that would satisfy the requirements for meaningful financial 
disclosure in a given set of specified complex financial histories. 

 
13. Some respondents raised a second general point, encouraging CESR to consider 

international practice in this area. In particular, they indicated that CESR should  ensure 
that the proposed solution is not in conflict with the rules of the United States’ Securities 
and Exchange Commission. 

 
14. CESR was initially of the view that it was not necessary to amend the Regulation as 

competent authorities could address complex financial histories within the current legal 
framework. In fact, once the Regulation became effective, CESR considered the possibility 
of issuing Level three recommendations on how to address situations where an issuer has 
a complex financial history in a prospectus. Some CESR members believed that Level 
three guidance should be used to clarify how an issuer should present its historical 
financial information in relation to a situation where the issuer's business has factually 
existed for period requested in the Regulation (normally three financial years), but it 
existed within a different legal entity other than the one that has an obligation to prepare 
prospectus. That objective was based on current regulatory practice in those Member 
States.   

 
15. CESR did not issue Level 3 recommendations in respect of the issue of complex financial 

histories mainly because the European Commission noted that there is some uncertainty 
about the extent to which the provisions of the Prospectus Regulation relating to 
historical financial information will enable competent authorities to require the 
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inclusion of the range of financial information which they would currently require in a 
case of an issuer with a complex financial history.  

 
16. In order to avoid that uncertainty, CESR’s view is that the Regulation should be amended. 

In the light of the comments received, CESR considers that the amendment should be 
limited to allow competent authorities to continue with their current flexibility when 
assessing complex financial histories, taking into account certain principles when 
deciding on the historical financial information to be provided. In order to ensure 
adequate legal certainty for cross border activities in the single market, CESR could assess 
the need for level three guidance if considered necessary on the basis of practical 
experience.  

 
17. As regards to the underlying principle that should be used to determine when an issuer 

has a complex financial history, CESR’s views are explained in the section that discusses 
the definition of complex financial histories. 

 
18. CESR also considers that the abovementioned flexible approach would avoid any conflicts 

of rules with other jurisdictions outside the EU. 
 
 
The need to differentiate between different kinds of securities (paragraph 32 of 
the consultation paper) 
 

19. The scope of any requirements in relation to complex financial histories proposed by 
CESR in its consultation paper is similar to that of the Annex II of the Prospectus 
Regulation on Pro Forma financial information. This means that the requirements would 
apply only for public offers or admission to trading where the Shares Registration 
Document is requested according to article 4 of the Regulation. 

 
20. Most respondents agreed with the proposed approach, although some commentators 

considered that the requirements should apply only to shares. In particular, they believed 
that convertible or exchangeable securities should not be subject to complex financial 
histories rules as they are customarily bought and traded only by professional investors. 
In addition, Pro forma financial information would, where appropriate, be required to be 
given in any event for those types of securities. 

 
21. CESR recognises the validity of this argument, but still considers that the key element to 

determine the scope of the additional requirements is the applicability of the Shares 
Registration document. In addition, a different scope for Pro Forma and complex 
financial histories requirements could create confusion in the market.   

 
 
Possibility of an exemption for small and medium-sized enterprises (paragraph 35 
of the consultation paper) 

 
 

22. An overwhelming majority of respondents considered that the size of the issuer is not a 
criterion that would justify differential treatment.  In light of the comments received, 
CESR will propose that the additional requirements for issuers that have a complex 
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financial history should not make any distinction between different types of issuers. This 
would be consistent with the rest of the requirements of the Regulation. 

 
 
The definition of complex financial histories (paragraph 40 of the consultation 
paper) 
  

23. Most respondents indicated that the best way to address cases of issuers with a complex 
financial history is through underlying principles rather than seeking to establish a 
comprehensive list of cases where the principle might apply. This approach would allow 
competent authorities to address other complex situations that are likely to arise, as well 
as protecting investors and issuers from the anomalous and potentially very costly 
disclosures in comparison to their potential benefits which could result from a 
prescriptive set of requirements. 

 
24. In addition, they argued that an illustrative list of cases would be helpful in illustrating 

the most commonly encountered circumstances and to illustrate the practical application 
of the general principles for the presentation of complex financial histories in 
prospectuses. 

 
25. In light of the consultation responses, CESR considers that it would not be appropriate for 

the Regulation to provide a definitive list of cases of issuers with a complex financial 
history. In general, CESR considers that such cases would be those were the issuer has 
not prepared its historical financial information as a single business during the whole of 
the period for which the historical financial information is required under the 
Regulation. Therefore, the historical financial information required by the Regulation to 
be included in the prospectus might not sufficiently reflect the issuer’s whole business 
throughout the required period. 

 
26. In addition, CESR considers that it is appropriate to provide to the Commission an 

illustrative list of the most commonly encountered cases of issuers with a complex 
financial history. 

 
The historical financial information that should be included in a prospectus 
relating to securities the issuer of which has a complex financial history. 
 

27. As a general point, some respondents suggested that in order to decide on the financial 
information to be provided in respect of any particular complex financial history, the 
issuer and the competent authority should have regard to the accounting treatment 
under the relevant accounting principles. They considered that this may affect the 
appropriateness of any particular form of presentation of the financial information. It 
may even lead to not having to provide any additional information. 

 
28. In section IV of its consultation paper (Additional requirements for issuers with a 

complex financial history), CESR dealt with the cases set out in the Commission’s 
mandate. In some cases CESR proposed different options and also sought views on the 
costs that any of the alternatives would imply for issuers. 

 
Case I: the issuer is a newly incorporated holding company inserted over established 
businesses. 
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29. Overall, respondents agreed with the principle that in cases where the issuer is a newly 
incorporated holding company inserted over established businesses, the issuer should 
provide in the prospectus historical financial information for the significant businesses 
or subsidiaries for each year during the required periods. A respondent considered that 
most of the examples in cases I and III should be treated together.  

 
 

Case II: the issuer seeking admission to trading or making an offer consists of companies that 
were under common control or ownership but which never formed a legal group. This case 
would include where a division of an existing business has been separated to form a 
different entity, which then makes a public offer or seeks admission to trading on a 
regulated market (so called carve out). 

 
30. Most respondents agreed that in individual cases the preparation of carve-out financial 

statements may be appropriate. However, some of them were of the opinion that this 
should not be made a general requirement. Another point raised by some auditors was 
that a prerequisite for the preparation of such financial information is that the 
component concerned has continuously had separate financial records for its 
accounting. Doubts were also expressed as to the possibility of including information 
from internal or management accounts, as suggested by CESR, as issuers and 
underwriters would be unwilling to include such information because of potential 
liability concerns. 

 
31. Some respondents indicated that if carve-out financial statements were to be required, 

the applicable accounting standards should be clarified. 
 
 
Case III: the issuer has made a significant acquisition or disposal during the three year historical 
record or subsequent to the last audited consolidated financial information on the issuer. 
 

 
32. In general, most respondents, basically issuers and regulated markets favoured CESR’s 

option 1 of the consultation paper, considering that no additional information should be 
required if the acquired entity has been fully reflected in at least the historical financial 
information of the last year or if pro forma information is required. One firm of auditors 
supported option 1 although it argued that care need to be taken when applying the rule 
to reverse takeovers. 

 
33. Other respondents, basically some auditors and institutional investors, supported CESR’s 

option 2, as they thought that the effects of a significant acquisition or disposal should be 
reflected in the consolidated financial statements for the whole of the last two financial 
years and where this is not the case additional information would be needed. An issuers’ 
association indicated that separate historical financial statements should be included in 
respect of the acquired company but they also argued that the competent authority 
should retain discretion to determine the number of years for which these financial 
statements should be required or to permit an alternative approach.  
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34. Finally, some commentators considered that disposals should not be subject to any special 
treatment. In particular, one respondent indicated that in the case of a disposal since the 
beginning of the last financial year which constitutes a significant gross change, the pro 
forma financial information which would be required to be included in the prospectus, 
together with any financial statements adjustments reflecting the business disposed of as 
a discontinued operation under applicable accounting principles (if applicable), will 
provide investors with all of the information that is material to their investment decision.  

 
35. In paragraphs 79 and 80 of the consultation paper, CESR proposed that the same 

treatment envisaged for acquisitions or disposals already completed should also apply 
where there is a firm commitment or an agreement to acquire or dispose a significant 
entity or business  but the transaction has not been completed yet . 

 
36. Auditors and exchanges were supportive of CESR’s proposals although some of them 

would like to have clarifications of what was meant by the expression “firm commitment 
or agreement”. Banking associations and issuers expressed doubts or rejected the 
proposals on the grounds that at the time when a firm commitment is given the 
purchaser does typically not have the relevant information about the acquired entity 
available. 

 
37. An issuers’ association agreed with CESR’s proposal only if certain conditions are met 

such as where the prospectus relates to an offering of securities the proceeds of which 
are intended to be used to finance the relevant acquisition, the completion of the 
acquisition is not subject to significant contingencies and the information can be 
obtained by the acquirer or is readily available. 

 
38. Having considering these comments, CESR has revised its text in order to clarify that the 

same requirements apply to firm commitments or agreements to acquire or dispose only 
where the issuer has sufficient access to the financial information of the target 
component. 

 
 
Case IV: the issuer has changed its accounting reference date during the three year period. 
 

39. CESR proposed in its consultation paper that in those cases where there has been a 
change in the accounting reference date, the historical financial information should be 
presented for at least three calendar years. 

 
40. Overall, there has been widespread support for this principle. Notwithstanding, some 

auditors considered that the formulation of said principle should refer to three 
accounting periods which should include at least 36 months but not necessarily three 
calendar years. They argued that the formulation of 36 months instead of three calendar 
years is a more practical approach as it potentially avoids what could be a major 
retrospective exercise in re-closing and re-auditing books after a significant time; this 
would therefore be a lower cost option as well. 

 
41. In response to these comments, CESR has amended its proposal to reflect that in case of a 

change of the accounting reference date the issuer should present its historical financial 
information for the full financial periods necessary to show at least 36 months. 
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Meaning of Historical Financial Information  
 

42. CESR discussed in paragraphs 46-64 of its consultation paper what the requirement to 
include additional “historical financial information” would mean in terms of content of 
the information and accounting/auditing principles. 

 
Accounting Principles  

 
43. Some market participants suggested flexibility for the GAAP requirements for separate 

financial statements in cases I and III. They argued that it will not always be appropriate 
to require financial statements on the same basis or reconciled to the same basis as that 
of the issuer. For example if pro forma financial information has been included to show 
the effects of the relevant acquisition or if the transaction has been reflected in a full year 
of financial statements and the financial statements for any subsequent interim periods. 
However, in certain circumstances, for example, if the acquired entity represents the 
substantial majority of the business of the group, it may well be appropriate to treat the 
acquired entity as the issuer for the purpose of the financial statements requirements. 

 
44. Auditors held the view that the principle of requiring restatement of all financial 

statements to conform to the issuer’s accounting standards, to ensure the optimal 
comparability of financial reporting, seems to be one that would best serve the interests 
of investors. They also indicated that a narrative description of differences would not 
provide investors with sufficiently meaningful information in this context. 

 
45. Investors agreed with the principle that the accounting treatment should, as far as 

possible, achieve full consistency with the accounting framework of the issuer and 
expressed scepticism about the value of narrative description of differences between the 
accounting principles of the parent and the subsidiary undertaking. On the contrary, 
issuers’ associations considered that restatements would not be appropriate as they are 
costly and time consuming and could even be impossible to prepare for technical 
reasons. Moreover, they indicated that additional financial information for periods going 
back further than twelve months harbours the danger of providing a possibly false 
picture of the issuer’s financial and trading position. 

 
Minimum content of the financial information  

 
46. Some respondents indicated that the answer to question 57 of the consultation paper 

would depend on the circumstances of the case. They believed that a standardised 
approach would not satisfy the information requirements of investors or facilitate 
companies’ access to the markets.  

 
47. In general, auditors considered that consistency with the financial information that is 

required on the issuer in a prospectus under item 20.1 of Annex I of the Regulation is the  
best approach (option 1 in CESR’s consultation paper). Some of them also thought that 
option 2 (only balance sheet, income statement and accounting policies and explanatory 
notes should be required) is an appropriate alternative, provided that the relevant 
accounting standards are adhered to.  
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48. In general auditors were of the view that option 3 is less suitable, as, generally, financial 
statements can only be understood in conjunction with all the required accompanying 
notes. 

 
49. Issuers and regulated markets expressed different views, most of them supporting either 

option 2 or 3 because these alternatives would be less burdensome. 
 
Auditing standards 

 
50. As a general principle, most respondents agreed that if additional financial statements 

are required, it is likely in most cases that it would be appropriate for them to be audited 
or reported on. However, they also expressed concern about the possibility of this 
requirement be mandated by the Regulation, because there may be specific situations in 
which some flexibility might be desirable which could not then be addressed. 

 
51. Auditors also agreed in principle that it would be desirable for the auditor to be involved 

in relation to additional financial information. However, they warned that care will be 
needed to ensure that the limitations of the work which an auditor can undertake are 
clearly understood. This limitations would mean that the level of assurance that the 
auditor could provide would depend on the circumstances of the case.  For example, 
some auditors  indicated that the auditor can either audit or review restated financial 
statements and issue an opinion but if a reconciliation has not been prepared with a 
recognised set of accounting standards as a basis (for example in case of a carve-out) it 
cannot be audited or reviewed as there is no basis for the audit or the review.   

 
52. Auditors also raised the point that in respect of narrative descriptions of differences 

between different accounting principles, there is no basis for an audit or review, so no 
audit or review opinion can be expressed. 

 
53. Overall, investors, regulated markets and issuers also agreed with the principle that the 

historical financial information provided in a prospectus needs to be audited or reviewed 
by an independent auditor. As a rule, audited financial statements are already available 
and these can be then be used for the prospectus without any further auditing. But 
issuers were critical of any requirement to prepare additional information specially for 
prospectus purposes.  

 
54. Some respondents also concurred with the auditors’ point that in some situations it won’t 

be possible for legal reasons to provide an audit report. Audits can be performed only 
according to a precise scope defined by standards and/or national legislation. Complex 
financial histories are precisely exceptions that might not be covered by some national 
legislation at Member States level. Therefore, they considered that there should be a 
possibility to derogate from the requirement of an audit report if there is a conflict of 
law. 

 
55. CESR has fully considered the arguments discussed above in relation to the  cases set out 

in the consultation paper and the historical financial information that should be included 
in a prospectus relating to these cases. In line with the reaction to the general 
observations made by market participants, CESR thinks that the amendment to the 
Regulation should be based on principles and not detailed rules. Accordingly, CESR 
considers that it would be appropriate to amend the Regulation in order to enable 
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competent authorities to require issuers with a complex financial history to provide in 
the prospectus historical financial information for the significant businesses or 
subsidiaries, for each year during the required periods. When deciding on the historical 
financial information of the significant businesses or subsidiaries, competent authorities 
should take into account the requirements as set in item 20.1 of the Regulation for 
issuers as regards to accounting and auditing principles and content of the financial 
information as well as the principles of economic reality, materiality and reasonability. 

 
56. CESR considers that the latter three principles would mean that the decisions by 

competent authorities should take into account that the additional information should 
reflect the economic substance of events and transactions and not merely the legal form; 
additional information should be required only if it is material in relation to the totality  
of the issuer’s business at the time the prospectus is drawn up; the cost that the additional 
requirements will imply for issuers must be also taken into account. 

 
 
Costs to the issuer 
 

57. The European Commission invited CESR to advise as to the additional costs an issuer with 
a complex financial history is likely to incur in preparing a prospectus as result of any 
amendment to the Regulation which CESR may recommend. 

 
58. For this purpose, CESR included questions in its consultation paper asking market 

participants to provide input on the costs that the different proposals would imply for 
issuers. In general, auditors and other respondents argued that it would be difficult to 
estimate the cost of any of the proposals, since the question will depend on the precise 
details of the case (size of the issuer or entities involved, type of transactions, availability 
of information, degree of involvement of auditors, etc). 

 
59. In general, when choosing between the different alternatives proposed by CESR, issuers 

considered the cost of the options as one of the main elements in their response. 
Understandably, they tended to favour the less costly option. Investors also welcomed 
CESR’s approach to balance the cost and benefits involved in the proposals. They 
emphasised their belief that the balance weighs firmly on the side of high standards of 
disclosure. 

 
60. Also, some respondents indicated that a relevant issue in assessing the costs is not the 

absolute amount, but the extent to which the costs exceed those borne by an issuer 
which is in the same position but has not inserted a new holding company over the 
group. 

 
61. To respond to the concerns raised by issuers, CESR has introduced the principle of 

reasonability in its advice to the Commission. According to this principle, competent 
authorities will have to take into account the cost that the additional requirements will 
imply for issuers. Any additional information should be reduced to the minimum 
necessary to ensure an appropriate level of protection of the potential investors. Also, the 
additional information should not duplicate information already provided in the 
prospectus.   
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62. Overall, having taken into account all the comments described above, CESR considers 
that it would be appropriate to amend the Regulation in the sense described in its advice. 
CESR thinks that, on balance, the benefits in terms of investor’s protection would out 
weigh the costs to issuers, taking into account that one of the objectives of the principles 
suggested by market participants and included by CESR in this advice is to protect issuers 
against excessive or costly requirements from competent authorities that would not add a 
proportionate benefit in terms of investor’s protection. 

 
 


