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PUBLIC STATEMENT 
 

THE SEVENTH MEETING OF THE MARKET PARTICIPANTS CONSULTATIVE PANEL 
 
 
The Market Participants Consultative Panel held its seventh meeting on 10th November 2004 in 
Paris.  
 
The discussion during the meeting was facilitated by Mr. Kaarlo Jännäri, the Vice-Chairman of 
CESR. In his opening remarks, he thanked the members of the Panel for their contribution to the 
overall process of consultation conducted by CESR. 
 
The discussion was primarily focused on two different subjects: credit rating agencies and the hedge 
funds. Moreover, the Panel discussed issues related to the post-FSAP phase. 
 
 
1. Credit rating agencies 

 
Following a presentation by Salvatore Bragantini (presentation is enclosed) and the discussion 
paper by Rüdiger von Rosen the members of the Panel discussed the issues arising from activity 
of credit rating agencies (CRAs). This discussion serves the work that CESR is conducting under a 
specific mandate received from the European Commission. In his presentation Salvatore 
Bragantini addressed the main points of the mandate that CESR received and presented open 
questions related to the rating activity. In particular, he covered: transparency and fairness of 
the methods and practices applied by the CRAs; the relevance of unsolicited ratings; the 
complexities of the relationship between CRAs and issuers; the options available to register and 
supervise CRAs and the efficiency of self-regulation and market forces. Finally, he also 
highlighted the oligopolistic structure of credit rating industry. In the discussion paper Rüdiger 
von Rosen suggested 5+1 options of possible policy approaches in order to achieve integrity of 
the rating process, fair treatment of issuers and greater accountability  (discussion paper is 
enclosed). The approaches outlined in the letters of Wiesław Rozłucki and Lars-Erik Forsgardh 
were also considered (letters are enclosed). 
 
Members of the Panel supported the existence of a Code of Conduct Fundamentals for rating 
agencies set up by IOSCO and issued for consultation in October 2004; they advised CESR to 
follow that approach. Some members highlighted the possibility of an obligation to publish 
change of rating methods before rating is made public. Some concerns were expressed about the 
right to appeal by issuers opposing to decisions by rating agency, even if the mechanism of its 
functioning should be further explored. Panel also indicated that any new rules should be 
subject to cost-benefit analysis, since they might raise entry barriers to new competitors in the 
market. Some members mentioned that in case of access to price-sensitive information, this 
should be made public and that this should be subject to Market Abuse Directive although there 
were differing views on this issue. On the issues establishing a regulatory framework for CRAs 
the members of the Panel considered the prescriptive regulation of rating process as 
inappropriate. Nevertheless, some members considered that, given the significant role played by 
CRAs in today’s financial markets, leaving decisions concerning conduct of business to the 
agencies themselves may not be optimal. Some members of the Panel expressed general support 
for a registration of CRA at EU level but were much more cautious about regulating day to day 
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CRAs’ activities. In addition, some of them underlined the opportunity to rationalise the national 
implicit or explicit registration mechanisms and to have a global approach. CESR mentioned the 
discussions conducted with US SEC. 
 
A member of the Panel also reminded that for listed companies the rating is not compulsory and 
suggested and questioned whether this should be the case for all listed companies and banks. 
Different proposals were discussed to rate small and medium enterprises where central banks 
might play a role. 
 
As regards the limited number of players in the rating activity, members discussed the difficulty 
of setting up a new CRA.. It was also stressed that there is little appetite to finance a new CRA. 
 
Some members expressed anxiety that registration of CRAs may start a process which leads to 
the unintended consequence of reducing their effectiveness in providing added value to their 
customers. 

 
2. Hedge funds 

 
Following a presentation by Donald Brydon (presentation is enclosed) the members of the Panel 
had a policy discussion on the issues relating to the activity of hedge funds with particular 
regard to the protection of investors and retail investors who have progressively access to hedge 
funds through fund of funds.  
 
Members of the Panel agreed that hedge funds are useful tools for the market but that there is a 
need for some regulatory measures at European level. However, these rules should not cover 
only EU hedge funds, discourage hedge funds from their further developing and over regulate 
the industry. It came from the discussion that the following basic rules could be introduced 
regarding to funds of hedge funds: (a) due diligence obligation should be imposed when selecting 
the hedge fund (risk monitoring), (b) disclosure of the monitoring process including warning on 
eligible assets, (c) harmonisation of a diversification rule. Regarding to hedge funds per se the 
following suggestions were made: (a) advisors should be subject to regulation and (b) 
transparency of fees’ structures. Some members noted that any regulatory measure should be 
based on international consensus in order to be effective. 
 
It was also pointed out that it is important that through transparency the level of risk of leverage 
is understood. 
 
It was also stressed that if hedge fund-type products are made available to retail investors, 
adequate disclosure of relevant information (e.g. product, leverage, risk, fee structure) has to be 
assured. Nevertheless, some of the members were of the opinion that the hedge fund-type 
products should not be available to retail consumers. 
 
CESR indicated that it hasn’t received a specific mandate from the Commission on the hedge 
funds except a mandate relating to eligible assets under UCITS Directives where some aspects of 
these issues can be considered. 
 

3. Discussion on the Post-FSAP  
 
Based on the industry reactions to the reports of the four Forum Groups established by the 
European Commission, a “tour de table” of members of the Panel took place to discuss the 
priorities after the Financial Services Action Plan. The members were also invited to give their 
preliminary reactions to CESR’s document “Which supervisory tool for the EU Securities 
Markets” (“Himalaya report”). Members of the Panel expressed appreciation that CESR launched 
the document. Some of them were of the opinion that one single EU regulator is an extremely 
touchy idea and be difficult to attain. CESR emphasized that the Himalaya report does not 
challenge the Lamfalussy approach nor proposes institutional changes but rather its purpose is 
an “adaptive” approach based on factual supervisory needs.  
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The members of the panel strongly supported the idea that the competent authorities in all 
Member States must posses and make use of the same supervisory powers. Some other members 
considered that the conclusions of the report are too prudent and conservative and that some 
more courageous solutions could be envisaged particularly for providers operating in multiple 
jurisdictions (for which the current situation is far from being satisfactory). 

 
The members of the Panel noted that the next phase should be characterised by implementation 
and enforcement (level 4). In the field of priorities after the FSAP members of the Panel 
highlighted the priority of the consumer perspective in general and especially retail investor 
education and protection.  
 

… 
 

Members of the Panel took note of CESR work plan for 2005. They suggested that the Panel in 
November 2005 should analyse the results of the Lamfalussy process under the MiFid. 

 
The Vice-Chairman of CESR presented the recent activities of the Committee. Members of the 
Panel took note of these recent developments. 

 
Next meetings 
 
It was agreed to hold the next meetings of the Panel in Oslo, on 17th March 2005 jointly with all 
CESR Members and in Paris, on 14th June 2005.  
 
Members of the panel indicated themes for in-depth discussion during the next meetings: market 
evolutions (Oslo), delisting of EU companies from US exchanges and overall transatlantic 
competition, public oversight of auditors, a policy discussion on financial analysts, evaluation of 
MAD and development of the role of the Market Participant Consultative Panel as an alert system for 
CESR on dysfunctioning of the Single Market.  
 

* * * 
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Presentation by Salvatore Bragantini 
 

CESR TECHNICAL ADVICE 
ON CRA’S

DISCUSSION POINTS

PARIS 10th NOVEMBER 2004 

 
 
 
 

WHAT IS THE COMMISSION 
ASKING CESR TO LOOK AT?

• (1) CONFLICTS OF INTEREST IN CRA’S
• (2) TRANSAPARENCY AND FAIRNESS 

OF METHODS
• (3) ACCESS TO INSIDE INFORMATION 

AND ISSUER/CRA RELATIONSHIPS 
• (4) COMPETITION ISSUES
• (5) REGULATORY OPTIONS
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(1) CONFLICTS OF INTEREST

• ADDITIONAL SERVICES; DISCLOSURE 
OR PROHIBITION?

• DO FEES PAID BY ISSUERS 
INFLUENCE INDEPENDENCE?

• UNSOLICITED RATINGS
• ISSUER/CRA CAPITAL LINKS 

 
 
 
 

(2)TRANSPARENCY AND 
FAIRNESS OF METHODS

• SKILLS AND METHODS, REGULATION 
OR DISCLOSURE?

• M.A.D. AND C.R.D. TO BE CONSIDERED
• NEED TO ASSURE COMPARABILITY OF 

RATINGS
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(3) ACCESS TO INSIDE 
INFORMATION AND ISSUER/CRA 

RELATIONSHIPS
• HOW TO AVOID INFORMATION IS 

UNFAIRLY OR SELECTIVELY GIVEN TO 
CRA’S

• “OPEN JUDGEMENT RIGHTS”

 
 
 
 

(4) COMPETITION ISSUES

• REGULATION AND BARRIERS TO 
ENTRY

• C.R.D. TO CONSIDER
• SME’S AND RATINGS 
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(5) REGULATORY OPTIONS

• IS EU LAW TO ENCOURAGE USE OF 
RATINGS?

• SHOULD CRA’S BE REGISTERED? OR 
REGULATED? MISPERCEPTION RISK

 
 
 
 

WHAT PUBLIC INTEREST IS AT 
STAKE?

• INVESTOR PROTECTION
• COST OF CAPITAL FOR COMPANIES
• FREE COMPETITION IN BUSINESS

Inverse correlation between investor
protection and competition, or cost of 
capital. Appropriate mix to be sought
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DOUBTS & QUESTIONS
• TRANSPARENCY AND FAIRNESS ARE NO HARM- a near-

certainty
• INSIDE INFORMATION- perhaps not a major issue
• REGISTRATION OR REGULATION? IF SO, AT WHAT LEVEL?

Implicit guarantee? Similarities with auditing 
• DO ISSUERS RECEIVE A FAIR TREATMENT? 

Why rating matters, availability and cost of capital
• ARE INVESTORS BEING ADEQUATELY INFORMED ABOUT 

RATINGS? 
Private & unsolicited ratings

• COMPETITION & QUALITY OF WORK
Does it matter to the investor?Is the industry inherently oligopolistic? 
If so, why? Pricing & quality of work & barriers to entry; are 
reputational sanctions enough? The demise of Andersen; 

 
 
 
 

DOUBTS & QUESTIONS (Cont’d)
• DEMAND & SUPPLY

Should the EU push either, both, or none? A new competitor? Is
more rating needed? Or just let there be light?

• WHAT DO ISSUERS & INVESTORS WANT?
Disclosure & competition

• SME’S
National central banks?
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SOME TENTATIVE ANSWERS (1)

• DISCLOSURE, NOT PROHIBITION
What services rendered? Providing ancillary
services relevant to competition? 

• FEE STRUCTURE NO RISK TO 
INDEPENDENCE

• UNSOLICITED RATINGS
making them public levels playing field;
difference with private ratings.

 
 
 
 

SOME TENTATIVE ANSWERS (2)

• QUALITY OF WORK IS UP TO THE CRA
Seems uncontentious enough; need for
adequate disclosure of covenants
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SOME TENTATIVE ANSWERS (3)

• IS FRAMEWORK OF GENERAL RULES 
+ INTERNAL CODE ENOUGH? 

 
 
 
 

SOME TENTATIVE ANSWERS (4)

• REASON OF MARKET STRUCTURE 
NOT OBVIOUS

• REGULATION A BARRIER TO ENTRY
Is registration sufficient?

• EFFECTS OF MORE COMPETITION
On prices; on quality of work

• SHOULD THE EU FOSTER BIRTH OF 
NEW CHALLENGER FOR LATER SALE?
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SOME TENTATIVE ANSWERS (4) 
cont’d

• SME RATINGS

 
 
 
 

SOME TENTATIVE ANSWERS (5)

• REGISTRATION
Why at EU level (red tape and anticompetitive 
dangers). CESR? Or joint CESR-EBC body? A 
temporary approach, review at later stage

• PRINCIPLE-BASED DOCUMENT TO PROVIDE 
THE GENERAL FRAME

• CRA’S INTERNAL CODE FOR DETAILS
• COMPLIANCE TO BOTH SUBJECT TO 

PERIODICAL REVIEW BY JOINT BODY
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SOME TENTATIVE ANSWERS (5) 
cont’d

• WITHDRAWAL OF REGISTRATION
Death penalty for slaughterers only

• SOME KIND OF PUSH TO DEMAND
All entities asking the public for money? Or 
compulsory light on rating of such entities?

• NEED TO CONTAIN EFFECT OF 
INCONSISTENCY
Between light-touch regulation & push to
demand

• PUBLISHING TRACK RECORDS OF CRA’S
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Credit rating agencies 
Discussion paper by Rüdiger von Rosen 

Introduction 

Current reflections concerning the role and methods of credit rating agencies (CRAs), both 
internationally and in Europe, have highlighted the significant challenges arising from 
attempting to establish a regulatory framework for the agencies which ensures (1) integrity of 
the rating process (addressing inter alia conflicts of interest, management of inside 
information) (2) fair treatment of issuers and (3) greater accountability while: 

− Not compromising the independence and objectivity of rating opinions 

− Not raising significant new barriers to entry in the market  

− Ensuring international consistency in approach 

Prescriptive regulation of rating processes rapidly risks influencing, or being seen to 
influence, opinion content. However, given the significant role played by CRAs in today’s 
financial markets, leaving decisions concerning conduct of business to the agencies 
themselves is not sustainable either. 

This paper does not seek to address the specific issues concerning the content of codes of 
conduct or the detail of what might constitute a potential conflict of interest for CRAs. It rather 
aims to consider the strategic policy options when approaching the issue of CRAs – initially 
setting out the context for the current review of CRAs, then elaborating on the potential policy 
approaches to the issues raised and finally proposing recommendations for the way forward. 

Context 

The latest regulatory focus on CRAs has arisen in response to (1) the perceived failure of the 
CRAs in their role as gatekeeprs of financial markets concerning the corporate scandals in 
Europe and the US (2) in the context of ever increasing issuer dissatisfaction with what was 
considered irresponsible behaviour on the part of the CRAs (unpredictable criteria changes, 
poor issuer-rating agency communication): 

− Internationally IOSCO set up a Technical Committee taskforce to develop a statement of 
principles on CRAs, which was published in September 2003, and followed this up with 
work on a Code of Conduct Fundamentals for rating agencies – which was issued for 
consultation in October 2004. 

− In the US the SEC initiated a Concept Release in June 2003 on “Rating Agencies and 
the Use of Credit Ratings Under the Federal Securities Laws” but has yet to present its 
final conclusions. 

− In Europe Finance Ministers (in April 2002) and the European Parliament (in February 
2004) issued requests to the Commission to undertake a review of CRAs. In response to 
these, the Commission issued a Call for Technical Advice to CESR in July 2004. 

− At a national level, France enacted its “Loi de securite financiere” in August 2003, which 
requires the Autorité des Marchés Financiers (AMF) to report annually on the activities of 
CRAs. In March 2004 the German Bundestag adopted a resolution focused on: 
“Improving the Integrity, Independence and Transparency of Rating Agencies through a 
Code of Conduct”. 
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− In April 2004, as part of a market led initiative, the Treasurers’ Associations of France, 
UK and the US published a draft code of conduct for rating agencies. 

In parallel with this horizontal work on CRAs, banking supervisors have included within Basel 
II’s standardised approach the possibility that institutions will be able to make use for external 
credit ratings – offered by “External Credit Assessment Institutions” (ECAIs) who meet a 
recognition criteria currently set out as six broad principles. 
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Possible policy approaches 

In seeking to achieve the objectives set out in the introduction, a range of policy approaches 
may be considered: 

Option 1: Self-regulation 

Reliance on market discipline to enforce compliance with codes of conduct without resort to 
regulatory intervention 

Upside Downside 

 Recognises the reputational nature of the credit 
rating business – and strength of market 
sanctions in making CRAs accountable for 
their actions 

 Is an evidence-based – no evidence to date of 
failure by CRAs to effectively manage conflicts 
of interest/ maintain confidentiality of inside 
information  

 Does not risk rating opinion-bias brought about 
by regulatory intervention in rating process 

 Does not create new barriers to entry 

 Does not address concerns regarding lack 
of clarity over the “rules of the game”/ fair 
treatment of issuers 

 In a concentrated market, the strength of 
reliance on market discipline alone may be 
questioned 

 Does not address “public good”/ political 
concerns of the need to have closer 
regulatory oversight of the CRAs 

 

Option 2: Self-regulation + recognition system 
Reliance on market discipline to enforce compliance with codes of conduct + regulatory authorities establish a “recognition system” for their 
own regulatory purposes (e.g. ECAI recognition under Basel II/ NRSRO recognition designation in US) 

Regulators could set a criteria which they expected CRAs to comply with (code of conduct etc) but 
regulatory sanctions would be limited to derecognition of the CRA (derecognition would not imply 
removal of licence to operate – it would be left to the market to draw their own conclusions from 
derecognition) 

Regulatory assessment of whether a CRA should be recognised would be based on a transparent 
recognition criteria and dialogue between CRA & regulator (and evidence received from market 
participants) to establish whether the criteria has been met. It would not include an intrusive 
regulatory inspection regime. 

Upside Downside 

 Recognises the reputational nature of the credit 
rating business –strength of market sanctions 
to discipline derecognition 

 Is an evidence-based – no evidence to date of 
failure by CRAs to effectively manage conflicts 
of interest/ maintain confidentiality of inside 
information  

 Does not risk rating opinion-bias brought about 
by regulatory intervention in rating process 

 Risks of significant new barriers to entry are 
low (assuming transparent recognition process 

 Danger of regulatory authorities appearing 
to endorse ratings issued by “recognised” 
CRAs 

 In a concentrated market, the strength of 
reliance on market discipline alone may be 
questioned 

 Questions may exist over ability of 
regulators to obtain all relevant information 
without intrusive regulatory inspection 
regime 
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and recognition criteria is principles-based/ not 
overly prescriptive) 

 Addresses concerns regarding need to 
establish clear “rules of the game” 

 Addresses political concerns over need for 
closer regulatory oversight of the CRAs  

 

Option 3: “Name & shame” oversight on basis of codes of conduct 

Regulatory authorities are given responsibility for publicly reporting on the compliance of the 
agencies with a code of conduct/ compliance norms (established by regulators in consultation with 
market participants). 

Regulatory sanctions would be limited to public “naming & shaming” of the CRA where the agency 
is deemed to have failed in its compliance (however such naming & shaming would not imply 
removal of licence to operate – it would be left to the market to draw their own conclusions from the 
regulators’ report) 

Regulatory assessment of CRA compliance would be based on evidence received from market 
participants together with a dialogue between CRA & regulator. It would not include an intrusive 
regulatory inspection regime. 

Upside Downside 

 Recognises the reputational nature of the credit 
rating business –strength of market sanctions 
to discipline derecognition 

 Is an evidence-based – no evidence to date of 
failure by CRAs to effectively manage conflicts 
of interest/ maintain confidentiality of inside 
information  

 Does not risk rating opinion-bias brought about 
by regulatory intervention in rating process 

 Risks of significant new barriers to entry are 
low (assuming code of conduct/ compliance 
norms are principles-based/ not overly 
prescriptive) 

 Addresses concerns regarding need to 
establish clear “rules of the game” 

 Addresses political concerns over need for 
closer regulatory oversight of the CRAs 

 Naming & shaming is a sharper regulatory tool 
than mere “derecognition” - regulators could 
review CRAs behaviour and provide 
independent ongoing regulatory commentary – 
and therefore enhanced accountability  

 In a concentrated market, the strength of 
reliance on market discipline alone may be 
questioned 

 Questions may exist over ability of 
regulators to obtain all relevant information 
without intrusive regulatory inspection 
regime 
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Comments from Lars-Erik Forsgardh 
 
Regarding the items on the agenda I have the following comments: 
 
3. Credit rating agencies 
No comments 
 
4. Hedge funds 
I strongly question if hedge funds have any stabilizing effects and contribute to the 
efficiency of the market. Regardless of that, the hedge funds are here to stay. However they 
need to be regulated first of all under a national regime. In a longer perspective one should 
aim at harmonizing EU-legislation in this field. 
 
From a consumer perspective it’s very important to secure full disclosure and transparency 
regarding hedge funds (and for other financial instruments as well). The marketing of such 
instruments to consumers also need to be regulated.  
 
A well functioning law for financial advisors and more investor education present two other 
long-term strategies to protect the individual investor. 
 
5. Post-FSAP 
Regarding the priorities after the FSAP I would prefer to have a higher priority of the 
consumer perspective in general and especially investor education and investor protection. 
One important matter in this respect that needs to be addressed is the small influence of the 
consumer on the legislation process. Most of the consumer organizations that are present in 
financial markets are small and financially weak and therefore lack sufficient resources to 
influence the legislation process to the extent they are entitled to. Even the Swedish 
Shareholders’ Association, which is the biggest and financially strongest in Europe, has 
difficulties in following all new changes in the legislation in the securities field. Therefore 
EU/CESR has to increase its efforts to improve the participation of consumers’ 
representatives to its work.  
 
Regarding “Which supervisory tools for the EU Securities Markets” it is important that the 
competent authorities in all member countries use the same supervisory tools and that the 
member states allocate resources sufficient to use these supervisory tools in an efficient way.  
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Comments from Wieslaw Rozlucki 
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Presentation by Donald Brydon 
 

HEDGE FUNDSHEDGE FUNDS ––
RISKS AND REGULATIONRISKS AND REGULATION

Donald H. BrydonDonald H. Brydon

CESR Market Participants Consultative Panel, Paris, CESR Market Participants Consultative Panel, Paris, 
10 Nov. 2004 10 Nov. 2004 

 
 

Market SizeMarket Size

$850 $850 -- $1,000bn plus$1,000bn plus
European c $200bnEuropean c $200bn
Brokerage mandates $152mBrokerage mandates $152m
US commission generation $10bn paUS commission generation $10bn pa
Number: 8,000Number: 8,000
Forecast $4,000bn  (Forecast $4,000bn  (Platinum Capital Platinum Capital 

ManagementManagement) by 2010) by 2010
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There are two main risks There are two main risks 
associated with hedge funds….associated with hedge funds….

Systemic RiskSystemic Risk

Risk to the Retail CustomerRisk to the Retail Customer

Both of these risks are exacerbated by Both of these risks are exacerbated by 
hedge funds’ hedge funds’ lack of transparencylack of transparency and and 
the the rapid growth of the marketrapid growth of the market..

 
 

TransparencyTransparency

How much leverage?  [said to be less post How much leverage?  [said to be less post 
LTCM] LTCM] –– bank debt + derivative leveragebank debt + derivative leverage
Concentration riskConcentration risk
Unmarketable credit riskUnmarketable credit risk
Source of returns [consistent strategies?]Source of returns [consistent strategies?]

BONY study: “BONY study: “seen as the most likely source of a new wave seen as the most likely source of a new wave 

of problems in the financial services industryof problems in the financial services industry””
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Systemic RiskSystemic Risk

Credit risk transferCredit risk transfer
Competition among prime brokers → lax credit Competition among prime brokers → lax credit 
controls, decreased margin requirements? controls, decreased margin requirements? 
[Greenwich][Greenwich]
Sustainability of growth *Sustainability of growth *
Diminishing returns and reduced alpha *→ riskier Diminishing returns and reduced alpha *→ riskier 
strategies, increased leveragestrategies, increased leverage
In the UK: Exposure to Contracts for Difference and In the UK: Exposure to Contracts for Difference and 
role in corporate takerole in corporate take--oversovers

*not obviously a regulatory issue*not obviously a regulatory issue

 
 

Retail RiskRetail Risk

Retail consumersRetail consumers--knowingly or unknowinglyknowingly or unknowingly-- already already 
are exposed to hedge funds via:are exposed to hedge funds via:

Pension funds Pension funds –– but importance of professional but importance of professional 
intermediariesintermediaries
Fund of fund products (i.e. ISAFund of fund products (i.e. ISA--able wrappers)able wrappers)

Poor returns in traditional investment products are Poor returns in traditional investment products are 
fuelling retail demand for hedge funds.fuelling retail demand for hedge funds.
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Retail Risk Retail Risk (cont’d.)(cont’d.)

The big challenge for regulators today……The big challenge for regulators today……

Should Hedge FundShould Hedge Fund--type Products Be type Products Be 
Accessible To Retail Consumers To Accessible To Retail Consumers To 
Broaden Their Investment Universe? Broaden Their Investment Universe? 

If Yes, How?If Yes, How?

 
 

Changes in RegulationChanges in Regulation

UCITS III:UCITS III: will allow will allow passportingpassporting of funds across of funds across 
EU member statesEU member states
Germany:Germany: Moves to bring hedge funds onMoves to bring hedge funds on--shore shore 
and make available to retail marketand make available to retail market
European Parliament:European Parliament: resolution on resolution on SAIVsSAIVs**
European Commission:European Commission: paper on hedge funds by paper on hedge funds by 
Feb. 2005?Feb. 2005?
US:US: SEC hedge fund registration proposalSEC hedge fund registration proposal

*Sophisticated Alternative Investment Vehicles*Sophisticated Alternative Investment Vehicles
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US developmentsUS developments

SEC wants to require hedge fund managers SEC wants to require hedge fund managers 
over $30m to register as investment over $30m to register as investment 
advisors  {Vote 3:2}advisors  {Vote 3:2}
Alan Greenspan: hedge funds helpful to Alan Greenspan: hedge funds helpful to 
liquidity and not for lower income peopleliquidity and not for lower income people
Collect information and disseminateCollect information and disseminate
Conduct examinations Conduct examinations egeg valuations & identify and limit issuesvaluations & identify and limit issues
Prevent unfit personsPrevent unfit persons
Designation of complianceDesignation of compliance
Limit Limit retailisationretailisation (net worth >$1.5m)(net worth >$1.5m)
Improve disclosuresImprove disclosures

 
 

Financial Stability Forum Financial Stability Forum 
& IMF& IMF

““Members discussed the impact of rising inflows to Members discussed the impact of rising inflows to 
hedge funds on market functioning and on the risk hedge funds on market functioning and on the risk 
profile of financial institutions.  The FSF will profile of financial institutions.  The FSF will 
continue to review developments with respect to continue to review developments with respect to 
hedge funds, drawing in part on the results of hedge funds, drawing in part on the results of 
analyses being done by a number of bodies, at analyses being done by a number of bodies, at 
subsequent meetings.”  FSF 9/04subsequent meetings.”  FSF 9/04
No new work strands have emerged from the No new work strands have emerged from the 
meeting!   meeting!   
“Improving transparency in markets, including the “Improving transparency in markets, including the 
role of hedge funds, would help strengthen market role of hedge funds, would help strengthen market 
surveillance”  IMF 10/04surveillance”  IMF 10/04
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European Parliament European Parliament 
resolution 1/04resolution 1/04

The regulatory regime for The regulatory regime for SAIVsSAIVs should be light to encourage establishment should be light to encourage establishment 
of funds onshore;of funds onshore;
Investment managers of Investment managers of SAIVsSAIVs should be free to use innovative and exotic should be free to use innovative and exotic 
techniques and instruments, shorting, leverage and derivatives, techniques and instruments, shorting, leverage and derivatives, and there and there 
should be no block to them being remunerated on a performanceshould be no block to them being remunerated on a performance--related related 
basis;basis;
Sale, redemption and dealing windows and valuation frequency couSale, redemption and dealing windows and valuation frequency could be ld be 
restricted for longrestricted for long--term investment funds;term investment funds;
An SAIV passport should be granted to allow harmonised marketingAn SAIV passport should be granted to allow harmonised marketing across across 
the EU;the EU;
Promoters, directors and managers of Promoters, directors and managers of SAIVsSAIVs should be regulated, although should be regulated, although 
the regime should concentrate on distribution and sales methods;the regime should concentrate on distribution and sales methods;
Facilitation of access to Facilitation of access to SAIVsSAIVs for ‘moderately affluent’ investors, extending for ‘moderately affluent’ investors, extending 
this to retail investors in due course;this to retail investors in due course;
Development of an industry selfDevelopment of an industry self--regulatory code of conduct;regulatory code of conduct;
SAIVsSAIVs to run daily risk controls, andto run daily risk controls, and
The Commission to take action against Member States which discriThe Commission to take action against Member States which discriminate minate 
against against SAIVsSAIVs domiciled in other Member States, whether by differential domiciled in other Member States, whether by differential 
taxation, additional regulatory requirements or otherwise.taxation, additional regulatory requirements or otherwise.

 
 

Regulatory ChallengesRegulatory Challenges

Jurisdiction only over onJurisdiction only over on--shore shore 
manager/adviser, not offmanager/adviser, not off--shore hedge fundshore hedge fund
Lack of transparency Lack of transparency –– for example, degree for example, degree 
of hedge fund leverage or credit risk of hedge fund leverage or credit risk 
transfer is unknown at presenttransfer is unknown at present
Retail exposure already increasingRetail exposure already increasing
If hedge fundIf hedge fund--type products will be made type products will be made 
available to retail consumers available to retail consumers –– adequate adequate 
disclosure and consumer protectiondisclosure and consumer protection
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Regulatory Challenges Regulatory Challenges (cont’d.)(cont’d.)

Regulators must not drive hedge Regulators must not drive hedge 
funds away from Europe!funds away from Europe!

Any regulatory measure must be Any regulatory measure must be 
based on international consensus to be based on international consensus to be 
effective! effective! 
(→ resistance to unilateral SEC proposals)(→ resistance to unilateral SEC proposals)
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The members of the CESR Market Participant Consultative Panel are: 
 

- Pr Luis Miguel Beleza, Consultant of the Executive Board, Banco Comercial Português; 
- Dott Salvatore Bragantini, CEO, Centrobanca S.p.A.; 
- Dr Rolf E Breuer, Chairman of the Supervisory Board, Deutsche Bank AG; 
- Mr Donald Brydon, Deputy Chair of the Financial Services Practitioner Panel and Chairman 

of AXA Investment Managers; 
- Mr Ignace Combes, Vice-President, Management Committee of the Board of Directors, 

Euroclear Bank; 
- Mr P.P.F. de Vries, Director, Association of Shareholders, Vice-President, Euroshareholders; 
- Mr Lars-Erik Forsgardh, Chairman of World Federation of Investors and CEO, Swedish 

Shareholders Association; 
- Mr Dominique Hoenn, Deputy General Manager of BNP Paribas, Vice-Chair of the 

Supervisory Board of Euronext; 
- Ms Sonja Lohse, Group Compliance Officer, Nordea AB; 
- Mr Theodoros Philippou, General Manager, The Institute of Certified Public Accounts of 

Cyprus, Cyprus; 
- Mr Mariano Rabadan, Chairman of the Spanish Association of Investment and Pension 

Funds (INVERCO);  
- Mr Wieslaw Rozlucki (Chair and CEO of the Warsaw Stock Exchange); 
- Pr Rüdiger von Rosen, Managing Director, Deutsches Aktieninstitut; 
- Pr Dr Emmanuel D. Xanthakis, Non-Executive President, Marfin Bank and Marfin Portolio 

Investment Company; 
- Mr Zoltan Zpeder, Vice-President and CEO, OTP Bank RT, Hungary. 


