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Dear Sirs

Response to consultation on guidelines on key concepts of the AIFMD and draft regulatory technical standards on types of AIFMs

The Financial Supervision Commission (“the Commission”) is pleased to have an opportunity to comment on the above consultations.  In addition to responding to the specific questions, the Commission has a number of further comments on the discussion papers which it details below.

Guidelines on key concepts of the AIFMD

I.  Raising Capital

3. What are your views on the notion of “raising capital”?  Do you agree with the proposal set out above?  If not, please provide explanations and possibly an alternative solution.

In paragraph 13, the Commission notes that raising capital “implies taking active steps by way of business to procure the commitment of third party (i.e. external) capital”.  There is no definition of “procure” and therefore the Commission believes it would be beneficial to clarify whether this would also include accepting unsolicited or voluntary capital from investors.  The term “procure” is also used in paragraph 15 and, given our earlier comment, the Commission wonders whether “acquire” or “accept” may be more appropriate.

Also in paragraph 15, there is reference to “a member of the governing body of the undertaking or the legal person managing that undertaking”.  The Commission believes that this should refer to “a member of the governing body of the undertaking or a member of the legal person managing that undertaking”.  

In paragraph 16, raising capital also includes “capital provided by the legal person managing the undertaking or any of its affiliates”.  This appears to be in conflict with paragraph 15 which states that in order for an undertaking raising capital, it should procure the transfer or commitment of capital which is not provided by the legal person managing the undertaking. 


2.	Collective Investment Undertaking

9.	Which are in your view the key characteristics defining an ordinary company with general commercial purpose?

	The Commission believes that there is danger in defining such an ordinary concept as this could lead to abuse by deliberately circumventing the definition.  Instead, it may be beneficial to have indicators which may assist in determining whether a company is an ordinary company with general commercial purpose, but that these should not be exhaustive.  Such indicators could include the number and type of staff, the type of customers and the goods and services which are provided.

3.	Number of Investors

10.      Do you agree with the proposed guidance for determining whether a “number of investors” exists for the purposes of the definition of AIF?  If not, please explain why.

The Commission assumes that the references in paragraph 28 are ESMA’s final proposals and agrees with these.  

Draft regulatory technical standards on types of AIFMs

Annex VI – Draft regulatory technical standards

The Commission believes that article 1 should read –

“1.		An AIFM may be either or both of the following:” 

as it is possible that an AIFM may be an AIFM of both an open-ended AIF and a closed-ended AIF but this is not possible as currently worded.

The Commission believes that article 3 should read –

“3.		An AIFM of closed-ended AIF(s) shall be an AIFM managing AIF(s) other than the type described in paragraph 2.”

as the AIF described in paragraph 2 is a type of AIF.

We hope you find our response helpful.  Please do not hesitate to contact me for any further information.

Kind regards

Yours faithfully


SECorlett

Shirley E Corlett (Mrs) MSc, MCSI
Deputy Director – Policy, Policy and Legal Division
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