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Introduction
The Irish Funds Industry Association (IFIA) is the industry association for the international investment fund community in Ireland, representing the custodians, administrators, managers, transfer agents and professional advisory firms involved in the international fund services industry in Ireland.  As the leading centre for alternative investment funds (AIFs), Ireland services over 40% of all hedge fund assets globally with EUR 254 billion of assets in Irish domiciled non-UCITS funds, EUR 199 billion of which is in “qualifying investor funds” regulated by the Central Bank of Ireland (CBI) as of June 2012.  Accordingly, all developments in the alternative investment arena are of particular importance to the Irish industry.  The IFIA welcomes both the publication of, and the opportunity to comment on, ESMA’s consultation paper (ESMA/2012/406) setting out its guidelines on sound remuneration policies under Alternative Investment Fund Managers Directive (AIFMD) (Consultation Paper).  Below are our responses to a series of questions, posed in the Consultation Paper and other general comments on the content of the Consultation Paper.  All responses and questions refer to the numbering used in the Consultation Paper.

Question 4: 
Do you agree that the AIFMD remuneration principles should not apply to fees and commissions received by intermediaries and external service providers in case of outsourced activities?
Yes. Annex II, paragraph 2 of the AIFMD clearly sets out the scope of the AIFMD remuneration principles. This expressly provides that the remuneration principles are only required to apply to remuneration of any type paid by the AIFM and to any amount paid directly by the AIF itself to certain categories of staff of the AIFM who have a material impact on the risk profile of the AIFM or the AIFs they manage. 

Any attempt to extend the remuneration principles to cover remuneration paid by the AIFM, or directly by the AIF, to persons or entities other than these certain categories of staff of the AIFM would amount to an ultra vires extension of the scope of these principles.
Question 5: 
Notwithstanding the fact that the provisions of the AIFMD seem to limit the scope of the principles of remuneration to those payments made by the AIFM or the AIF to the benefit of certain categories of staff of the AIFM, do you consider that the AIFMD remuneration principles (and, therefore, these Guidelines) should also apply to any payment made by the AIFM or the AIF to any entity to whom an activity has been delegated by the AIFM (e.g. to the remuneration of a delegated investment manager)?
No. Please see our above comment in respect of question 4.
Question 23:

Do you agree with the principles relating to the composition of the RemCo? 
We do not agree with the requirement that the RemCo should comprise members of the supervisory function who do not perform executive functions, at least the majority of whom qualify as independent. This reflects an imposition of rules relating to the corporate governance of an AIFM by way of ESMA’s guidance on sound remuneration policies, outside the scope of the Level 1 text of the AIFMD.

The requirement to have a majority of independent members on the RemCo will be problematic for many different funds and fund types. For example, corporate governance rules in Ireland require only one independent director to be on the board of an Irish collective investment scheme. We note that the proportionality principle should be considered in order to determine whether a RemCo needs to be set up, however, we consider that the composition of members of the RemCo should also be considered on the basis of the proportionality principle and the need to have a majority of independent members should be capable of being tailored on the basis of the proportionality principle.
Furthermore, it would also be helpful if ESMA provided some further guidance on the criteria for determining whether a member of the RemCo would be considered to be independent.

General Comments 

Section V – Proportionality principle

We welcome the proposal that some of the remuneration requirements of the AIFMD may be “tailored” on the basis of the proportionality principle. 

We note that paragraph 36 of the Consultation Paper highlights that while some of the remuneration requirements may be tailored, this should not be understood as allowing an AIFM to disregard any of the requirements of Annex II of the AIFMD. 

We note that this approach appears to differ from the approach adopted in the guidelines already in place on remuneration for banks and certain investment firms published by the Commission of European Banking Supervisors in relation to CRD III (CEBS Guidelines) which permitted non-complex firms to “neutralise” or disregard certain remuneration provisions such as the requirement to establish a remuneration committee, deferral of variable remuneration, the ratio between fixed and variable remuneration and payment of variable remuneration in the form of instruments. 

The practical effect of this differing approach is that AIFM falling within the category of non-complex firms already covered by CRD III, which have neutralised certain of the above remuneration requirements, will now have to adopt their remuneration policies to meet the remuneration requirements of the AIFMD.

We would note that paragraph 37 of the Consultation Paper provides three examples of remuneration requirements that may be applied in a tailored manner. It would be helpful if ESMA could clarify that these examples represent a non-comprehensive list of requirements which may be tailored..

X.IV – Pay-out process 
Non-deferred and deferred remuneration

Annex II, paragraph 1 of the AIFMD requires that (i) a substantial portion and in any event at least 40% of any variable remuneration component is deferred for a period of at least 3 to 5 years unless the life cycle of the AIF concerned is shorter and (ii) subject to the legal structure of the AIF, at least 50% of any variable remuneration consists of units or shares of the AIF concerned.
Paragraph 154 of the Consultation Paper notes that a deferral schedule is comprised of 5 components: (a) the time horizon of the deferral; (b) the proportion of the variable remuneration that is being deferred; (c) the speed at which the deferral remuneration vests; (d) the time span from accrual until payment of the first deferred amount; and (e) the form of the deferred remuneration. The Consultation Paper provides that AIFMs can differentiate their deferral schedules by varying these five components.

On the basis that paragraph 37 expressly provides that the deferral principle may be tailored and paragraph 154 indicates that AIFMs can vary the five components, we would welcome further guidance in respect of the extent to which an AIFM can tailor the: (i) minimum deferral period of 3 to 5 years; (ii) minimum portion of 40% to 60% of variable remuneration to be deferred and (iii) the minimum portion of 50% of variable remuneration to be paid in instruments. 

