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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - ESMA's technical advice to the European Commission on delegated acts required by the UCITS V Directive, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type < ESMA_UCITS_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Given the breadth of issues covered, ESMA expects and encourages respondents to specially answer those questions relevant to their business, interest and experience.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 24 October 2014. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
III. Advice on the insolvency protection of UCITS assets when delegating safekeeping (Art. 22a(3)(e)
 and 26b(e) UCITS V)
Q1: Do you agree that the steps to be taken by the third party are ultimately intended to ensure that the level of segregation foreseen under 22a(3)(d) of the UCITS Directive is recognised in the context of an insolvency proceeding involving the third party?

<ESMA_UCITS_QUESTION_1>

Yes we do.

As regards the requirement for independent legal advice, we welcome the fact that the provision of such legal advice is expected only from one of the entities (i.e. either the depositary, or alternatively, the third party). However, we would like to point out that while legal advice may be a useful tool it should not be seen as mandatory in every case.
<ESMA_UCITS_QUESTION_1>

Q2: Do you consider that the level of segregation foreseen under Art 22a(3)(d) of the UCITS Directive should protect UCITS assets from claims by creditors of an insolvent third party which had been delegated the safekeeping of the assets by the UCITS' depositary?

<ESMA_UCITS_QUESTION_2>

Yes we do.
<ESMA_UCITS_QUESTION_2>

Q3: Are there other measures which could also help achieve this objective?

<ESMA_UCITS_QUESTION_3>

TYPE YOUR TEXT HERE

<ESMA_UCITS_QUESTION_3>

Q4: Do you agree with the steps to be taken by the third party as identified above? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_4>

Generally speaking we agree. Regarding the requirement for independent legal advice, please see our comments in Q5.
<ESMA_UCITS_QUESTION_4>

Q5: Do you consider that there are any specific difficulties that may arise in verifying the applicable insolvency regime that makes the proposed rules difficult to be complied with? In particular, do you consider the requirement for the third party located in a jurisdiction outside the Union to obtain independent legal advice could give rise to specific issues?

<ESMA_UCITS_QUESTION_5>

We would like to point out that legal structures, including insolvency laws, may be very different from each other. This is especially relevant for emerging markets. Legal opinion should not be considered as a panacea. Other sources of information and existing analysis, for example industry associations, could and should be used instead of ad hoc legal opinions.

We should recognize the limits of such legal opinions. Depending on the market in question only a limited number of law firms would be able to provide such advice. In practice they would include several reservations, since the providers are wary of accepting any liability stemming from the advice. 

Overall, we see that the requirement of independent legal advice will be burdensome and cause additional costs. The third party should be required to analyse how the assets are protected in case of insolvency of that third party but, as IOSCO Recommendation sets out, an in-house analysis should be enough. If a legal advice in a given case would be seen beneficial, it would in practice be sought without an express legal requirement.
<ESMA_UCITS_QUESTION_5>

Q6: Do you expect a significant increase in terms of costs that would be faced by the third party delegated entities located in jurisdictions outside the Union in order to obtain independent legal advice on the applicable insolvency regime? If yes, please provide any available data and/or estimation.

<ESMA_UCITS_QUESTION_6>

As indicated above, we do. Costs will increase and could be substantial. Under the proposed rules, the legal advice will be needed for any jurisdiction outside the Union where financial instruments are held in custody.

It should be highlighted that these costs would be additional costs to the current ones. The depositary would still be under an obligations to perform their due diligence duties and the third party would charge additional costs for obtaining the external advice/legal opinions. Those costs will obviously vary from country to country but could be significant. 

Independently of what cost is considered significant, it should always be kept in mind that all costs are ultimately paid by the end client. Even from that point of view we are no convinced about necessity of the proposal.
<ESMA_UCITS_QUESTION_6>

Q7: Would you suggest requiring the third party to take any further steps which are not foreseen in the draft advice?

<ESMA_UCITS_QUESTION_7>

No, we do not.
<ESMA_UCITS_QUESTION_7>

Q8: Should any specific consideration be given to the scenario where the third party further sub-delegates the safe-keeping of the UCITS’ assets in accordance with Article 22a(3), last sub-paragraph of the UCITS Directive (as inserted by UCITS V)? Should the third party take any additional/different steps or measures in this case?

<ESMA_UCITS_QUESTION_8>

We do not see any difference. The requirements apply mutatis mutandis to all the relevant parties of the custody chain.
<ESMA_UCITS_QUESTION_8>

Q9: Do you agree with the steps to be taken by the depositary as identified above? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_9>

In line with the IOSCO Recommendations, a general reference to understanding the material effects of the contractual provisions should be sufficient. Where the depository e.g. enters into an agreement on custodial arrangements with a global custodian (who in turn uses local custodians in certain markets), it is often not known at the time of entering into the agreement, which markets the agreement will be applied on in the long run. Independent legal advice is according to the draft to be sought concerning the contractual provisions governing the arrangement with the third party on the UCITS’ right in respect of its assets, including how those contractual provisions would operate in the jurisdiction where such assets are held. In some markets, the assets need to be held in the specific market, and as said, the use of such a market is not necessarily known at the time of entering into the agreement by the UCITS’ depository. This might mean further need to obtain legal advice even if the agreement is not amended. This requirement for obtaining legal advice would go much further than obtaining advice on more static provisions of law.
<ESMA_UCITS_QUESTION_9>

Q10: Do you expect any significant one-off and ongoing compliance costs for depositaries in order to take the steps identified above? If yes, please provide any available data and/or estimation.

<ESMA_UCITS_QUESTION_10>

Obtaining legal advice on the functioning of contractual provisions can be expected to be very costly to depositories, as it would entail the necessity to including outside legal advisors in the process of negotiating agreements as well as in amending and updating existing agreements. In the case of contract-specific advice, each depository would need to obtain personalized advice on a specific contracts, as there are no master agreement type of model agreements.
<ESMA_UCITS_QUESTION_10>

Q11: Would you suggest requiring the depositary to take any further steps which are not foreseen in the draft advice?

<ESMA_UCITS_QUESTION_11>

TYPE YOUR TEXT HERE

<ESMA_UCITS_QUESTION_11>

Q12: Which measures do you think should be taken by the depositary and/or the investment company/management company in the best interest of the investors once the depositary has informed the investment company or the management company on behalf of the UCITS that the segregation of the UCITS’ assets in the event of insolvency of the third party is no longer guaranteed in a given jurisdiction located outside the Union? Would the transfer of the relevant UCITS’ assets held by the third party in a non-EU jurisdiction to another (EU or non-EU) jurisdiction which recognises the segregation of the UCITS’ assets in the event of insolvency of the third party/depositary be a possible measure?

<ESMA_UCITS_QUESTION_12>

TYPE YOUR TEXT HERE

<ESMA_UCITS_QUESTION_12>

IV. Advice on the independence requirement (Art. 25(2) and 26(b)(h) UCITS V)

Q13: Do you agree with the identified links that may jeopardise the independence of the Relevant Entities? If not, please explain the reasons.

<ESMA_UCITS_QUESTION_13>

We strongly disagree with the scope of the proposal as we see it goes far beyond the objectives and the legal basis set out in the level 1 of the UCITS V directive.

The proposals would mean major structural changes to the way business is done in many Member states. Such a structural change is not foreseen in the UCITS V directive. Implementing that through the back door without further consultation is not acceptable. Combined with the extremely short consultation deadline the process is seriously against the aim of better regulation.

As it is clearly stated in the new Article 26b (f) of the UCITS V Directive, the conditions for the independence of the depositary must be founded upon a legal basis laid down in article 25 (2) which provides that the management company and the depositary have to “act honestly, fairly, independently and solely in the interest of the UCITS and the investors of the UCITS […]

In our view the focus of ESMA advice should be on operational aspects which ensure that depositors and management companies act independently in performing their functions. We are convinced that proposing recommendations based only on the draft advice  will not achieve the final objective of higher investor protection but will rather lead to disproportionate costs and have a substantive impact on the existing shareholding structures of management companies and depositaries in Europe.

Thus we urge ESMA to calibrate the proposals and ensure that they are proportionate. This should especially ensure that regulatory measures go no further than is required to achieve a set objective, which is to ensure that both the management company and the depositary have specific safeguards against conflicts of interest to allow for the independent performance of its activities. 

Based on this we strongly disagree with the cross-shareholdings/group inclusion as identified links which may jeopardise the independence of the Relevant Entities where an adequate conflict of interest policy is in place.

The proposals should be considered together with all other UCITS V improvements. We would like to point out that we are not aware of any market failure in this respect. Different models exist and they have served investors well. Different business models make the system more robust and we see that regulators should not favour certain business model to another.  This is especially relevant for small and medium size markets. Forcing the market into one size fits all model would set disproportionate burden on such markets and favour global participants.
<ESMA_UCITS_QUESTION_13>

Q14: Do you consider that any additional links should be taken into account such as, for instance, the existence of any contractual commitment or other relationship which would affect the independence of the Relevant Entities? If yes, please provide details.

<ESMA_UCITS_QUESTION_14>

We see, that the functional independence is best served through the consistent implementation of the UCITS Directive’s own conflict of interest rules across jurisdictions. 

This action carried out by national competent authorities, as well as within a corporate group, remains the most effective mean to discipline the different kinds of links. Additionally it should be recognized that depositors are licensed firms with their own conflicts of interest policies that has been put in place as required by other regulations (typically banking regulation).

Therefore we do not consider that any additional links should be taken into account.
<ESMA_UCITS_QUESTION_14>

Q15: Do you consider that the cumulative presence of all or some of the identified links is necessary to jeopardise the independence of the Relevant Entities or the presence of any of these links is sufficient to determine a lack of independence?

<ESMA_UCITS_QUESTION_15>

We do not see that any of the links identified by ESMA will jeopardize the independence of the relevant entities. Independence should be verified from a functional point of view rather than a structural approach. We don’t think the presence of any of these links is sufficient to determine a lack of independence. In any case both links should be analysed separately rather than cumulatively
<ESMA_UCITS_QUESTION_15>

Q16: Do you agree with the proposed option to ensure the separation of the management bodies/bodies in charge of the supervisory functions of the Relevant Entities? 
Do you have any alternative options to suggest, taking into account those identified under paragraph 47?
<ESMA_UCITS_QUESTION_16>

We would like to emphasize that the integrated business model/universal bank organization model have proven in the past its robustness and resilience. Against this background, the established and proven European universal banking model should not be jeopardized by the proposed independent requirements. 

We agree in principle with the proposed option to ensure the separation of the management bodies/bodies in charge of the supervisory functions of each entity by prohibiting any member of the management body of one of the relevant entities from also being a member of the management body or employee of the other relevant entity. In our view functional independence prevails upon structural independence. In our view ESMA should also consider proportionality principle in this respect. If independence should be determined from a structural point of view, only option 1 (paragraph 47 of the Consultation Paper) provides a clear and straightforward criterion. However, without any flexibility it would have unintended consequences for certain participants.  

We would like to highlight that the outcome of ESMA’s proposals would be that the integrative model would be at a disadvantage compared to independent companies. We do not see the rationale for such a proposal.
<ESMA_UCITS_QUESTION_16>

Q17: Do you consider that the cap of one third of members of the body in charge of the supervisory functions of one of the Relevant Entities to also be members of the management body, the body in charge of the supervisory functions or employees of the other Relevant Entity is appropriate? Would you suggest any alternative percentage? If yes, please provide the reasons why.

<ESMA_UCITS_QUESTION_17>

TYPE YOUR TEXT HERE

<ESMA_UCITS_QUESTION_17>

Q18: Do you have knowledge of any restructuring in the composition of the management bodies/bodies in charge of the supervisory functions of any Relevant Entities that would be triggered by the identified option? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.

<ESMA_UCITS_QUESTION_18>

We would like to point out that certain proposals could involve massive changes. That could include for example infrastructure changes, massive transfers of UCITS assets to other depositories, the remuneration of more independent board members, new filings and printing of prospectuses. Within the allowed timeframe it is not possible to quantify the costs. It should however be noted that especially in small markets such changes are not  only about costs but eventually about the availability of certain services and survival of well-established business models. In our view this implies a cost for the whole market.

We are encouraged to note that ESMA has factored in the related significant costs behind the proposed options in its impact assessment and that in ESMAs view input from stakeholders will be therefore a key element in its further evaluation of the proposals
<ESMA_UCITS_QUESTION_18>

Q19: Which of the two identified options do you prefer? Would you suggest any alternative option? If yes, please provide details.

<ESMA_UCITS_QUESTION_19>

In our view the option 1 is not acceptable at all. Option 1 contains new requirements which go beyond Level 1 and prevents the management company and depositary to be group related companies. As indicated above we believe this long established market practice should not be restricted by any Level 2 measures.

We agree with ESMA that the introduction of the rules foreseen in Option 1 will have substantive impact on the existing shareholding structures of management companies and depositaries. In addition to increased cost, the introduction of option 1 might lead in unintended consequences such as increased systemic risk for the global financial system. This is because of it could (and most likely would) trigger an accelerated concentration process in the depositary/custody business. We do not see how this would lead to higher investor protection standards. 

Therefore, of the given options we have preference for option 2. It provides for a more balanced, and above all, proportionate approach to ensure management companies or depositories act independently by emphasizing the importance of managing conflicts of interest and that these be disclosed.

We would however stress that the reference to the composition of the management body of the management company and the depositary included in the same group should be removed from the draft advice.
<ESMA_UCITS_QUESTION_19>

Q20: Under the second option, do you consider that it would be appropriate to require that – whenever the Relevant Entities are part of the same group – at least one third of the members of the management body of the management company/investment company and depositary should be independent? Would you suggest any alternative percentage? If yes, please provide the reasons why. 

<ESMA_UCITS_QUESTION_20>

In principle we see merit in requiring that some members of the management body of both entities should be independent. This being said, we do not support this requirement of at least one third of the members of the management body of both entities should be independent. We see a limited added value to this as opposed to the special annual audit of the accounts 

As mentioned earlier, depositories are subject to other corporate governance rules. The main factor is that the Board of Directors/management body should have good professional standing and appropriate experience and ensure that it is collectively competent to fulfil its responsibilities. In doing so considerations should be given to the inclusion in the Board of one or more members that are, in the opinion of the Board, independent. This being a general requirement, we do not see any reason to limit it to entities belonging to a group. Again, the regulation should not shape a business model. Firms outside a group could have different conflicts of interests as well. Would independent members seen useful, should the requirement be expanded to all entities.

As regards given percentage, we would be cautious. A given figure would raise practical issues for small structures and structures with joint or multiple shareholdings
<ESMA_UCITS_QUESTION_20>

Q21: Do you agree that the concept of independence should be understood as requiring that independent directors should not be member of the management body or the body in charge of the supervisory function nor employees of any of the undertakings within the group?

<ESMA_UCITS_QUESTION_21>

No we disagree. Conflicts are primarily an issue of persons rather than entity. The governance structure of the Management Company shall provide for independent oversight of the management company and of fund operations through entities that can take different forms (i.e. auditor, depositary or a number of independent directors on the Board). Such entities can either be independent of management, shareholders of the Fund Management Company and service providers, or be related parties.

In order to provide effective independent oversight and fulfil their fiduciary duty to protect investors’ interests, related parties shall take all necessary measures to minimize conflicts of interest and maintain a functional and economical separation of group entities. The independent oversight shall ensure that the Fund Management Company and/or the Fund respect applicable rules, contractual obligations and duties and protect the interests of investors.

We would also note the need for proportionality. A solution which may work well in a global big company would not necessarily suit for small asset managers. It should be noted that asset management is an area where small firms have survived so far. In our view this is an asset rather than liability and it should be allowed in the future as well.
<ESMA_UCITS_QUESTION_21>

Q22: Do you have knowledge of the impact that each of the two options identified would have in terms of restructuring the shareholding of any Relevant Entities or finding alternative service providers? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.

<ESMA_UCITS_QUESTION_22>

In our view, forcing the restructuring of shareholdings of any of the Relevant Entities, or of alternative options requiring structural changes to governance and ownership structures, the most likely outcome will necessarily entail higher costs for UCITS investors, accompanied by less choice on offer. Cost relate to upfront costs for appointing new and external depositaries to service entire ranges of funds, consultancy charges, legal and tax advisory fees, management’s time across all concerned entities, transition costs linked to IT and for the overhaul of data sharing protocols, etc. In addition there would be increased ongoing costs, from the loss of economies available through the use of common infrastructure, from access and understanding of new systems, as well as from a time-consuming need to identify and reappoint responsible persons. In essence, it remains difficult to see how reordering the affairs of all affected UCITS could be justified, if at all, in terms of the practical benefits brought from the perspective of investor protection. 

Especially for small and medium size markets another effect is likely to be the gradual withdrawal of smaller custody banks who derive the bulk of their revenue streams from servicing ranges of UCITS funds managed within the group or having structural links with the management/investment company. The consequent further consolidation will inevitably benefit larger groups, but particularly those non-EU global depositary institutions that would capitalise from the transfer of EU domiciled UCITS assets. 

The proposed Option 2 would also bear costs, although these are deemed to be significantly lower than those implied under Option1.
<ESMA_UCITS_QUESTION_22>

Annex III

Cost-benefit analysis

Q23: Do you agree with ESMA’s approach to discard the second and third options described above?

<ESMA_UCITS_QUESTION_23>

As explained above, we see the option (i) too inflexible. Therefore option (ii) would better serve the goal of the proposal. We agree to discard the third option.
<ESMA_UCITS_QUESTION_23>

� Article 22a(3)(d) in the text of UCITS V published in the Official Journal.
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