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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - ESMA's technical advice to the European Commission on delegated acts required by the UCITS V Directive, published on the ESMA website (here).

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type < ESMA_UCITS_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider
Given the breadth of issues covered, ESMA expects and encourages respondents to specially answer those questions relevant to their business, interest and experience.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 24 October 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
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III. Advice on the insolvency protection of UCITS assets when delegating safekeeping (Art. 22a(3)(e)[footnoteRef:1] and 26b(e) UCITS V) [1:  Article 22a(3)(d) in the text of UCITS V published in the Official Journal.] 

1. Do you agree that the steps to be taken by the third party are ultimately intended to ensure that the level of segregation foreseen under 22a(3)(d) of the UCITS Directive is recognised in the context of an insolvency proceeding involving the third party?
<ESMA_UCITS_QUESTION_1>
Yes, the aim is to ensure protection against insolvency of an operator in the custody chain. This said the ABBL considers that current requirements are clear enough and should not justify further segregation rules. Notably segregation rules shall mitigate the impact on the reduced efficiency and take into account the already strong protection regimes currently existing in the EU. 

The ABBL considers that the aim is to preserve clients’ assets is largely covered under EU laws (or Member States laws) where assets are held for the account of clients (including funds) but do not become the property of the depositary (or sub-custodian). As a principle, the ABBL further considers that it is up to each layer in the custody chain to ensure that assets are duly identified and taken care of, putting this task at the top of the chain depositary may create unnecessary burden that increased investor protection as elusive as it could be may not justified. This does not prevent the depositary of the fund to ask for information about the funds assets and receive an answer in a reasonable delay.

The Association would also like to remind ESMA that the risk of insolvency come mostly from the legal context in which the fund is investing, as the decision is not influenced by the depositary, as evidenced in the IOSCO client protection assets paper: “where assets are held in foreign jurisdictions, there may be specific country risks that should be taken into account, e.g. the effectiveness of the local regulatory regime, whether a judgement can be enforced effectively and other factors that make it difficult to repatriate CIS assets[footnoteRef:2]”. With the best due diligence process if there is a change in the legal regime of the country where assets are invested and that foresees a potential change of property in case of insolvency, the depositary of the funds can probably do nothing, unless it is willing to infringe a third country law and certainly moving assets to an alternative custodian will not solve the issue and moving assets out of a country is not a credible option. [2:  IOSCO Consultation Report: Principles regarding the Custody of Collective Investment Schemes’ Assets, Chapter 3, Paragraph 38.] 


Although there may be some further analysis to be made whereas the assets that are used for margining under EMIR regulation or similar and where through financial transactions assets property may be transferred, the ABBL considers that again these shall be addressed by the relevant entity in the custody chain and that EMIR and other regulation are requiring high levels of documentation which shall remedy past situations.

To conclude on these questions, the ABBL considers that assets are largely protected by the rules, included into the broader legal framework of assets regulation.
<ESMA_UCITS_QUESTION_1>

1. Do you consider that the level of segregation foreseen under Art 22a(3)(d) of the UCITS Directive should protect UCITS assets from claims by creditors of an insolvent third party which had been delegated the safekeeping of the assets by the UCITS' depositary?
<ESMA_UCITS_QUESTION_2>
See Answer to Q 1
<ESMA_UCITS_QUESTION_2>

1. Are there other measures which could also help achieve this objective?
<ESMA_UCITS_QUESTION_3>
See Answer to Q 1
<ESMA_UCITS_QUESTION_3>

1. Do you agree with the steps to be taken by the third party as identified above? If not, please explain the reasons.
<ESMA_UCITS_QUESTION_4>
Not fully, UCITS text imposes obligation to the depositary which in turn shall contract with its delegates, obligations, rights and duties apply at each level, the assumption shall not be that the fund depositary has to know all about all assets at all time across the value chain unless it has a request, these obligations shall be evidence by a contract notably to ensure that UCITS requirements are applied by other parties in the custody chain. 

Furthermore, as principles the IOSCO standards used as reference shall first and foremost be understood to apply to retail clients’ assets not for fund structures. Although the principles are agreeable, the techniques behind ensuring they are effective much depends on the level of prescription and details required.

The ABBL considerations are that first it is required to know who is in charge of decision making and what process needs to be followed. Any investment process starts with the decision of an asset manger based on client demand to go for a given market, asset class…

In addition, if the depositary is mandated to conduct analysis, the corollary is that there may be additional responsibilities, or simply a process to manage the outcome, the ABBL is not sure that the depositary has also to inform all funds stakeholders. The Depositary duties shall be the design of an efficient and secure network, it can alert, be informed… but it can hardly impose its choices to the management company of a fund, that itself invests on behalf of investors.

The ABBL thinks that, there are at the very least two scenarios that shall be taken into account:
i. In certain markets (primarily emerging markets), financial instruments are in registered form and the registration process may take some time (sometimes several weeks) before instruments are registered in the name of the new owner. During re-registration, stocks are not available for sale.
Some investment managers who want to retain flexibility specifically ask their depositaries to not register stocks, which may entail the risk of losing dividends or corporate actions. Having stocks in unregistered form might also (to be checked) complicate return of the client asset.
Would it still be an acceptable practice to keep stocks in un-registered form?

ii. In some markets, stocks are subject to a ceiling on foreign ownership (to be checked whether the concept of local/ foreign shares still exists in some Asian markets, other markets typically refer have various types of “restricted” securities). In the situation where the maximum threshold for foreign ownership has been reached, stocks will typically remain in “local” registered status, which may again possibly entail a loss of dividends and corporate actions. Having stocks with a local status might also (to be checked) complicate return of the client asset.
<ESMA_UCITS_QUESTION_4>

1. Do you consider that there are any specific difficulties that may arise in verifying the applicable insolvency regime that makes the proposed rules difficult to be complied with? In particular, do you consider the requirement for the third party located in a jurisdiction outside the Union to obtain independent legal advice could give rise to specific issues?
<ESMA_UCITS_QUESTION_5>

The workload of the verification as envisaged shall not be underestimated, there would be an initial work to be done and then to ensure continuity, via annual review for example, although depending on each market review may ideally be less frequent.

A practical issue to keep in mind is: what may be done on that basis? Effectively, if one considers that the task of the depositary is “to select a reliable counterparty” to hold client assets, as reliable that counterparty is, it has itself to abide by its national law. As a consequence, the fund depositary may switch to an alternative custodian in a third country, but if the legal regime changes in that market there is more or less nothing that can be done, assets for example equity shares may not be transferred outside of the relevant CSD.

In addition there may as well be a question of materiality, triggering an annual review may be increasingly more important the higher the level of the assets and thus the risk for the depositary. Triggering an annual review if no new legislation has been published may be exaggerated, but will cost. The analysis will also cost more if it shall be done independently, thus by a third party rather than internally even if depositaries are not legal experts.

<ESMA_UCITS_QUESTION_5>

1. Do you expect a significant increase in terms of costs that would be faced by the third party delegated entities located in jurisdictions outside the Union in order to obtain independent legal advice on the applicable insolvency regime? If yes, please provide any available data and/or estimation.
<ESMA_UCITS_QUESTION_6>
Costs may indeed be high if the analysis has to be done by fund and not by market and if no proportionality criteria are used (yearly on all markets, real-time on all markets, or bi-annually). The issue is that with the current scope it may be difficult to assess and to provide a figure for the market place.
<ESMA_UCITS_QUESTION_6>

1. Would you suggest requiring the third party to take any further steps which are not foreseen in the draft advice?
<ESMA_UCITS_QUESTION_7>
No
<ESMA_UCITS_QUESTION_7>

1. Should any specific consideration be given to the scenario where the third party further sub-delegates the safe-keeping of the UCITS’ assets in accordance with Article 22a(3), last sub-paragraph of the UCITS Directive (as inserted by UCITS V)? Should the third party take any additional/different steps or measures in this case?
<ESMA_UCITS_QUESTION_8>
As discussed above the ABBL is of the view that the custody activities are done in a web or network of professionals that are best placed at each layer to have the best information to guarantee the good end of their duties. What the regulation shall envisaged is that they have to work together in a smooth and proper way. So that what shall be foreseen is a duty to inform under reasonable delays the levels up and down in the custody chain when required. But not constantly that does not materially improve clients/funds protection but is extremely detrimental in terms of costs and efficiency.
<ESMA_UCITS_QUESTION_8>

1. Do you agree with the steps to be taken by the depositary as identified above? If not, please explain the reasons.
<ESMA_UCITS_QUESTION_9>
The ABBL does not agree: it may be counterproductive and adding no value to require as principle 3 of IOSCO proposes that funds need to be with different counterparty to mitigate risks… as a principle it may be nice but this does not take into account the facts that: a) there may not be such alternatives and that the complexity of managing additional counterparties may in itself add unnecessary challenges and costs. For example if assets have to be margined for a CCP it is not certain that the cost of spreading the assets over several custodians will not add costs to the total paid with a single counterparts. b) that set up may be totally cost ineffective and more complex to manage.

For markets where a custodian is used, the depositary should have performed a due diligence and on the selected one and it would probably increase the efficiency of the process by allocating the maximum number of assets with it. For example, the depositary would only manage one single set of report per market. Concretely, it is highly likely that if a depositary has to go for equities on the French or USA market it will custody all its shares at a single entity in France and one in the USA.

Issues may additionally be raised whereas to whom affect the trade, sub-custodian A, B a mix, in what proportion… constantly identify where instruments are… requiring both set of measures may be impractical and a source of mistakes. Fundamentally what would be the added value?
<ESMA_UCITS_QUESTION_9>

1. Do you expect any significant one-off and ongoing compliance costs for depositaries in order to take the steps identified above? If yes, please provide any available data and/or estimation.
<ESMA_UCITS_QUESTION_10>
Applying the proposal will mean a complete review of the current organization and custody set up, which will inevitably cost now and at a later stage. Cost will likely be higher because the complexity will have increased and because as mentioned collateral for transactions or guarantee may have to be posted several times instead of once. Thus need to control and supervise more entities.
<ESMA_UCITS_QUESTION_10>

1. Would you suggest requiring the depositary to take any further steps which are not foreseen in the draft advice?
<ESMA_UCITS_QUESTION_11>
No
<ESMA_UCITS_QUESTION_11>

1. Which measures do you think should be taken by the depositary and/or the investment company/management company in the best interest of the investors once the depositary has informed the investment company or the management company on behalf of the UCITS that the segregation of the UCITS’ assets in the event of insolvency of the third party is no longer guaranteed in a given jurisdiction located outside the Union? Would the transfer of the relevant UCITS’ assets held by the third party in a non-EU jurisdiction to another (EU or non-EU) jurisdiction which recognises the segregation of the UCITS’ assets in the event of insolvency of the third party/depositary be a possible measure?
<ESMA_UCITS_QUESTION_12>
Firstly,  the ABBL is doubtful that transfer of securities from one market to the other is doable moreover when the assets are issued via a CSD which is by default in charge of ensuring the integrity of the issue that CSD will not let part of the issue flows to another country or region where they would lack control.

The Association does not believe that the investor protection would be better if his assets are held fully segregated at individual level across the custody chain compared to the current regime. What is of prime importance it to ensure that assets are bankruptcy remote at depositary level, which is the reason why segregation from own assets was introduced through the concept of holding of the clients’ assets for the account of… not in the name of the financial institution. Afterward later in the custody chain this principle shall be ensured as well by each participant for its level, the issue being that some markets have a different legal set up that prevent this bankruptcy remoteness. The depositary has to select a reliable intermediary in a market where a fund wants to invest, the depositary is not charged with ensuring assets, nor forcing a counterparty to act against its national law.

The ABBL does not support indent (iV) in the advice draft (page 15), as explained earlier the depositary shall be able to know and access funds’ assets at all time but it cannot be and it is probably not desirable that it imposes a real-time control over the assets. That would imply full segregation of individual assets down the whole custody network per client (here fund) that would imply the opening of thousands if not millions of new securities accounts. This would be dramatically complex to manage for elusive reasons (bankruptcy remoteness will be guaranteed in case of omnibus account as it will in the case of segregated) but the costs may be prohibitive.

The ABBL considers that measures the depositary can take are in fact limited in that respect the analysis evidence the key element but not really a practical solution. In fact much could be achieve via an escalation procedure whereby the depositary would bring the issue to the attention of the management company / self managed investment company. It is then up to the management company / self managed investment company to decide whether or not it is in the best interest of the investors to maintain the relevant investments. The issue may have to be escalated to the attention of the competent regulator(s) of the fund and management company, but no “automatic solution” should be envisaged as a default rule, funds structures, markets… are specific, may be solution like holding assets in registry may be a step to develop.
<ESMA_UCITS_QUESTION_12>

[bookmark: _Toc398029991]IV. Advice on the independence requirement (Art. 25(2) and 26(b)(h) UCITS V)
1. Do you agree with the identified links that may jeopardise the independence of the Relevant Entities? If not, please explain the reasons.
<ESMA_UCITS_QUESTION_13>
The ABBL would first like to explain its general approach whereas the issues around group structure then answer to the specific questions:

[bookmark: _GoBack]No, the ABBL disagrees with ESMA’s analysis. Belonging to a group does not by default mean conflicts of interests; this view does not consider the entire corpus of regulations but only focuses on the UCITS rules.

First of all Article 25(2) of the UCITS Directive (as amended by UCITS V) set out an obligation on the ManCo/Depositary in carrying out its respective functions to act honestly, fairly, professionally, independently and in the interest of the UCITS and the investors of the UCITS. 

Will the depositary be obliged not to carry out activities with regard to the UCITS or the management company on behalf of the UCITS that may create a different set of conflicts of interest between the UCITS, the investor in the UCITS, the management company and in itself, unless the depositary has functionally and hierarchically separated the performance of its depositary tasks from its other potential conflicting tasks and the potential conflicts of interest are properly identified, managed, monitored and disclosed to the investors of the UCITS. As ESMA rightly states in paragraph 39 ‘… such empowerment does not relate to the independence of the management company/investment company and the depositary in general (i.e. it only relates to the links between these entities).’ Moreover, already de lege lata, there are a number of statutory provisions that ensure the mutual independence of the asset management company and the depositary. These and other provisions that regulate investment services already provide for a system of "checks and balances" between the management company and the depositary. The Association would like to stress that already today the activities of depositaries are intensively examined in detail by independent auditors on a yearly basis. Moreover, in many cases, depositaries are already strictly supervised credit institutions, and the competent supervisory authorities can always take action in case a problem is observed. Respective conflicts of interest are already covered by detailed compliance rules. 

<ESMA_UCITS_QUESTION_13>

1. Do you consider that any additional links should be taken into account such as, for instance, the existence of any contractual commitment or other relationship which would affect the independence of the Relevant Entities? If yes, please provide details.
<ESMA_UCITS_QUESTION_14>
No. What counts first and foremost is the robustness of the group as a whole and the anti-conflicts of interest policies that it has put in place as required by other regulations. In addition, it is likely that a regulation may not draw an exhaustive list of all cases; the ABBL would therefore propose to concentrate on the principles.
<ESMA_UCITS_QUESTION_14>

1. Do you consider that the cumulative presence of all or some of the identified links is necessary to jeopardise the independence of the Relevant Entities or the presence of any of these links is sufficient to determine a lack of independence?
<ESMA_UCITS_QUESTION_15>
No at the very least because both links shall be analysed separately rather than cumulatively. Potential conflicts are mitigated by means of functionally and hierarchically separation of performance of the depositary function (tasks) from other potential conflicting tasks. Prohibition of performing certain activities shall take into account both the functional level in the hierarchy of institutions and focus on the task performed. Namely, for universal banks having a depositary department maybe the head of the department shall not be performing decision making tasks for the ManCo, but what if the CFO is both in charge of finance for the depositary and the ManCo even if it is a separated, but consolidated entity. Furthermore, whenever potential conflicts of interests are identified they are managed, monitored and adequately disclosed to unit-holders via the prospectus of the UCITS or by other means.

<ESMA_UCITS_QUESTION_15>

1. Do you agree with the proposed option to ensure the separation of the management bodies/bodies in charge of the supervisory functions of the Relevant Entities? 
Do you have any alternative options to suggest, taking into account those identified under paragraph 47?
<ESMA_UCITS_QUESTION_16>
No, the ABBL partly disagrees. As a general remark, the Association would like to emphasis that the integrated business model/universal bank organisation model have proven in the past its robustness and resilience. It should be acknowledged that universal banks bring benefits in terms of client service and more broadly that activities such as asset management usefully contribute to the financing of the economy. Against this background, the established and proven European universal banking model should not be jeopardized by the proposed independent requirements. Already today supervisory practices are in place, which sustainably ensure independence between the management company, investment company on one side and the depositary one the other side. 

In line with the approach taken by the Commission de Surveillance du Secteur Financier (‘CSSF’) we suggest as an alternative to the first option that the management body of one of the Relevant Entities should not be predominantly composed of representatives from member(s) of the management body or employee(s) of the other Relevant Entity.

In case of direct/indirect shareholding or qualified participation of the Depositary in a management company,
· the Depositary and the UCITS shall take into consideration such qualified participation in their respective conflict of interests policy; and
· when the Depositary is shareholder of the management company, managers and employees of the Depositary business line can accept to be appointed director(s) of the management company/ self-managed SICAV provided they do not represent the majority of the board members.
In addition, the principle of independence of the management company from the depositary prevents a conducting officer (‘senior management’) from being employed by the depositary of a UCITS that the management company manages. 

An alternative option could be to provide that those members of the management body (taking care of the appropriate hierarchical level) of one of the Relevant Entities who are also members of the management body or employees of the other Relevant Entity have limits in their decision - making capacity in the latter Relevant Entity.

Finally, the ABBL believes that ESMA’s proposals would put the integrative model into disadvantage compared to the independent companies. 
<ESMA_UCITS_QUESTION_16>

1. Do you consider that the cap of one third of members of the body in charge of the supervisory functions of one of the Relevant Entities to also be members of the management body, the body in charge of the supervisory functions or employees of the other Relevant Entity is appropriate? Would you suggest any alternative percentage? If yes, please provide the reasons why.
<ESMA_UCITS_QUESTION_17>
Provided that potential conflicts of interests are identified, managed, monitored and adequately disclosed to unit-holders there may not be additional benefits of a hard percentage when it is ensured that not a majority of members of the body in charge of the supervisory functions of one of the Relevant Entities is also members of the management body, the body in charge of the supervisory functions or employees of the other Relevant Entity. Furthermore the 1/3rd requirement may be workable only in small structures, but if there are today already 10 members it means that one additional third, thus five persons will have to be appointed, more cost for what benefits?
<ESMA_UCITS_QUESTION_17>

1. Do you have knowledge of any restructuring in the composition of the management bodies/bodies in charge of the supervisory functions of any Relevant Entities that would be triggered by the identified option? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.
<ESMA_UCITS_QUESTION_18>
The ABBL is not in a position to answer, as it would depend on each group structure and occurrence of such cases under the UCITS regulation.
<ESMA_UCITS_QUESTION_18>

1. Which of the two identified options do you prefer? Would you suggest any alternative option? If yes, please provide details.
<ESMA_UCITS_QUESTION_19>
The ABBL would have a clear preference for a revised version of Option 2, as this is partly already longstanding market practice and a legal requirement in Luxembourg. In addition, we agree with ESMA that the introduction of the rules foreseen in Option 1 will have substantive impact on the existing shareholding structures of ManCo/ investment companies (self-managed SICAVs) and depositaries. The Association is afraid that beside increased cost, the introduction of option 1 might lead to unintended consequences such as increased systemic risk for the global financial system triggered by an accelerated concentration process in the depositary/custody business. In addition, the ABBL questions ESMA’s general statement in paragraph 63 that option 1 would lead to higher investor protection standards. The Association is of the firm opinion the existing strict conflicts of interest rules and robust corporate governance rules already satisfy the objectives.
<ESMA_UCITS_QUESTION_19>

1. Under the second option, do you consider that it would be appropriate to require that – whenever the Relevant Entities are part of the same group – at least one third of the members of the management body of the management company/investment company and depositary should be independent? Would you suggest any alternative percentage? If yes, please provide the reasons why. 
<ESMA_UCITS_QUESTION_20>
The ABBL disagrees. First of all, it may not be necessary to impose a rigid percentage. The ABBL believes it is even more important that high standard of corporate governance are applied at all times. Particular emphasis should be put on fact that the Board of Directors /management body should have good professional standing and appropriate experience and ensure that it is collectively competent to fulfil its responsibilities. In doing so considerations should be given to the inclusion in the Board of one or more members that are, in the opinion of the Board, independent. Boards shall also act fairly and independently in the best interest of the investors regardless whether they are ‘independent directors’ or not. More information may be available via the ALFI code of conduct. 

Finally, ESMA should consider introduce a principle of proportionality. The principle of proportionality is intended to ensure that regulatory measures go no further than is required to achieve an objective, which is to ensure that both the management company and the depositary have specific safeguards against conflicts of interest to allow for the independent performance of its activities.
<ESMA_UCITS_QUESTION_20>

1. Do you agree that the concept of independence should be understood as requiring that independent directors should not be member of the management body or the body in charge of the supervisory function nor employees of any of the undertakings within the group?
<ESMA_UCITS_QUESTION_21>
No, the ABBL disagrees, notably the proposal lacks clear definition of the management level of reference and does not take into account the current organization of financial institutions. The ABBL considers that the conflicts are first and foremost an issue of persons rather than entity. The governance structure of the Management Company and/or of the Investment Company shall provide for independent oversight of the management company and of fund operations through entities that can take different forms (i.e. auditor, depositary or a number of independent directors on the Board). Such entities can either be independent of management, shareholders of the Fund Management Company and service providers, or be related parties.

In order to provide effective independent oversight and fulfil their fiduciary duty to protect investors’ interests, related parties should take all necessary measures to minimize conflicts of interest and maintain a functional and economical separation of group entities. The independent oversight shall ensure that the Fund Management Company and/or the Fund respect applicable rules, contractual obligations and duties and protect the interests of investors. 

To conclude, the concept of independence should not include members of the group’s management body nor employees of undertakings of the group that are functionally and hierarchically separated from management company and/or investment company and depositary function.
<ESMA_UCITS_QUESTION_21>

1. Do you have knowledge of the impact that each of the two options identified would have in terms of restructuring the shareholding of any Relevant Entities or finding alternative service providers? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.
<ESMA_UCITS_QUESTION_22>
Firstly, option one is for most countries unworkable given the nature of the group organization, furthermore the issue about conflict via a sole option of separation may go much further than what is required from level 1 (hierarchical independence) and would present dramatic changes and movements across the industry which would result in more complexity higher costs and less clear structures. There are other ways to handle potential conflicts of interests than to simply ban participation in different subsidiaries of a group

The second option on may be workable although the reference to “external” members is debatable; again recourse to independent person may make some sense, but up to one third may be important in larger groups. The notion of independence meaning fully outside the group may be concretely translate in a way so that bank X will have to have a representative from one of its competitor for supervisory purposes as the persons shall be qualified (obligation coming from notably CRD IV and MIFID II) which impacts depositaries, this without even mentioning the limitation of external mandates that may apply at the top of the organisations.

In the ABBL view if option 1 (“the management company company/investment company shall not be included in the same group...”) is retained by ESMA, markets may be faced with three types of consequences, both significantly detrimental to the investors: 

· The choice of option 1 could have the adverse consequence of increasing the costs of the products for the end investors, as for most actors having to be integrated or for a management company to move all assets to a depositary not being part of the same Group, could prove to be very expensive to match the current standards adopted in terms of workflows and information mechanisms which are possible in the integrated models.

· European-based diversified financial groups with a depositary arm will be compelled to limit their operations in asset management, thus depriving the market of a substantial part of the range of products available for investment for the retail market. 

· European-based diversified financial groups with an asset management arm will exit the depositary sector. Depositary service offering in the European Union will therefore be reduced, be limited to fewer players, and is likely to be offered by banks somewhat away from the asset industry constraints.

All this may lead to a significant restructuring of the UCITS universe (e.g. merger, closing, transfer) with significant follow-up costs related to changes of prospectus, KIID, shift of depositary or management company, etc. All this without taking into accounts the impacts on employment.

Option 1 would entail huge costs and a complete transformation of the existing models with a chance to put at risk and to weaken the overall sector (every stakeholder having to exit some business at the same moment) with the likely systemic consequences. These costs would ultimately be borne by UCITS investors with no added benefits in terms of protection given the absence of proven market failure.
The ABBL was very surprised by some references in the Annex, notably the percentage of assets under management (‘AuM’) that would need to be transferred to another depositary and the number of potentially impacted management companies and depositaries. The ABBL figures show a different picture (in a country) that may by design be relatively open to multiple structures:

· 39.54% of the Luxembourg UCITS;
· 30.66 % of the UCITS AuM in Luxembourg (representing € 755,484 million AuM);
· 39 Management Companies and 32 Depositaries.

This instead of the 14% retained, the Association was also surprised that some countries were not listed.

To conclude and beyond the costs consequences may be far more reaching than a transfer notably because option 1 would, in the ABBL view, contradict without any compelling grounds, the freedom of enterprise in the European financial industry and lead to a far reaching market restructuring detrimental to:
1) the employment in the financing sector,
2) the financing of the economy,
3) the stability and safety of the whole UCITS model,
4) the stability of the banking sector. 
<ESMA_UCITS_QUESTION_22>

Annex III

Cost-benefit analysis

1. Do you agree with ESMA’s approach to discard the second and third options described above?
<ESMA_UCITS_QUESTION_23>
We agree with ESMA’s approach to discard the second and third options <ESMA_UCITS_QUESTION_23>
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