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Responding to this paper

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in
the ESMA Consultation Paper - Technical Standards under the CSD Regulation, published on the ESMA
website.

Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are
requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore,
please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do notremove the tags of type <ESMA_QUESTION_TS CSDR_1> - i.e. the response to one ques-
tion has to be framed by the 2 tags corresponding to the question; and

ii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT
HERE” between the tags.

Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider

Naming protocol:

In order to facilitate the handling of stakeholders responses please save your document using the follow-
ing format:

ESMA_TA_CSDR _NAMEOFCOMPANY_NAMEOFDOCUMENT.

E.g. if the respondent were ESMA, the name of the reply form would be ESMA_TS_CSDR_AIXX_RE-
PLYFORM or ESMA_CE_TS_CSDR_AIXX_ANNEX1

Responses must reach us by 19 February 2015.

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consul-
tations’.

Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise
requested. Please clearly indicate by ticking the appropriate checkbox in the website submission
form if you do not wish your contribution to be publicly disclosed. A standard confidentiality state-
ment in an email message will not be treated as a request for non-disclosure. Note also that a confi-
dential response may be requested from us in accordance with ESMA's rules on access to documents. We
may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of
Appeal and the European Ombudsman.

Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.



http://www.esma.europa.eu/
http://www.esma.europa.eu/
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Q1: Do youthink the proposed timeframes for allocations and confirmations under Article
2 of the RTS on Settlement Discipline are adequate?

If not, what would be feasible timeframes in your opinion?

Please provide details and arguments in case you envisage any technical difficulties
in complying with the proposed timeframes.

<ESMA_QUESTION_TS_CSDR_1>

As a preamble to our answer, our understanding of CSDR is that funds NAV subscriptions / re-
demptions are out of the scope of the penalty discipline and buy-in regime even if a platform
enables the passing of orders through its systems and that their settlement is being undertaken
through a settlement system.

That point is particularly relevant for exchanges that provide a technical platform to pass orders
on fund shares which are traded at their NAV price and subsequently settled through CSDs. In
parallel to the listing of ETFs which generate genuine secondary market trades between partici-
pants (and which eventually result in subscriptions/redemptions only for the balance position of
market-makers specifically authorized to subscribe to the ETF units), exchanges have also devel-
oped some forms of listing for NAV trading only that mechanically translate into subscriptions/re-
demptions of fund units (UCITS and AIFMD). This meets requirements from European asset man-
agers both for making use of exchanges’ transparency and accessibility networks as well as en-
hancing via listing the eligibility of their fund units with certain investors.

Whereas disciplining the secondary market part of ETFs does meet the objectives of CSDR of
smooth and efficient market operation, there would be no rationale to apply identical principles to
the pure NAV Trading facilities abovementioned: indeed, the management of defaults in fund sub-
scription/redemption already follows some established practices / rules adapted to the organiza-
tion of asset managers, that will not be impacted by CSDR and should consequently remain the
prevalent standards to follow for such NAV Trading facilities.

Through (on Exchange) NAV Trading/Subscriptions - Redemptions facilities, Investors only face
a single counterpart being the Fund Manager. Hence, the fund manager, by nature and purpose,
will always be able to create/redeem funds units and therefore they can never lead to a settlement
fail. Any theoretical situation whereby settlement would not take place as expected would require
the CCP turning to the Fund Manager to get the number of fund units adjusted either upwards or
downwards as there is no secondary market where a buy in/sell out can be organised.

It is our view that NAV Trading/Subscriptions - Redemptions facilities cannot be considered as
trading venues since:
- there is no multilateral parties interaction in those platforms, all seller and buyers face
the same and identical counterpart : the fund itself;
- the transaction can only be considered as being accepted by the fund once the fund
manager has accepted those transactions;
- the transaction price is not set through an order book.

Indeed, one key element to the trading venues definition of MiFID Il lies in its multilateral feature
should they be regulated markets, MTF or OTF. Since article 4 (19) of MiFID Il provides the defi-
nition of ‘multilateral system’ as “any system or facility in which multiple third-party buying and
selling trading interests in financial instruments are able to interact in the system”), we consider
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that the multilateral feature criteria is not fulfilled, since buy and sell orders do not interact together,
but each of them interacts with the fund itself.

In addition, each trading platform under MiFID Il shall allow for the interaction of multiple buy and
sell interests “in a way that results in a contract”. As mentioned earlier on, such fund platforms
cannot be considered as trading venues since they do not result in a contract yet. It has first to be
confirmed by the asset manager before it can be considered as a firm contract.

We consider that fund platforms as described above cannot be considered as trading venues, and
since such fund shares are not cleared it should be exempt the application of article 7(2) to (9)
from CSDR, as detailed in answer 16 of the European Commission FAQ (http://ec.europa.eu/fi-
nance/financial-markets/docs/csdr/20141003-csdr-faq en.pdf).

“16. What is the scope of the settlement discipline measures referred to in Article 7(2) to (9) as
regards the financial instruments covered?

Article 7(10) provides that the settlement discipline measures referred to in Article 7(2) to (9) apply
to financial instruments referred to in Article 5(1) (i.e. transferable securities, money-market instru-
ments, units in collective investment undertakings and emission allowances) that are:
a) admitted to trading on trading venues (OTC transactions); or
b) traded on a trading venues (non-OTC transactions); or
c) cleared by a CCP (OTC and non-OTC transactions regardless of whether the financial
instruments are or not admitted to trading on trading venues).

Article 7(10) therefore excludes from the scope of application of Article 7(2) to (9), transactions in
financial instruments that are not admitted to trading and not cleared by a CCP.”

It is also our view that the above exclusion of certain type of funds (the ones that can only be
redeemed or subscribed) from the settlement discipline regime cannot be applied throughout the
fund shares, since other funds types (like ETFs for example) are negotiated through trading plat-
forms.

It is important that this differentiation is made and clarified so that funds subject to a subscrip-
tion/redemption only process are not caught by a settlement regime which would not be fit to their
nature (a buy-in on a non-exchange fund would prove to be impossible through the markets).

We believe the application of the settlement discipline measures on a given financial instrument
should publicly be disclosed in order to avoid any misunderstanding or misinterpretation regarding
the application (or not) of the settlement discipline measures by CSDs.

On top of that, primary market transactions are also excluded from CSDR.

All our coming answers take into account these assumptions.
<ESMA_QUESTION_TS_CSDR_1>

Q2: Do you agree with the cases when matching would not be necessary, as specified
under Article 3(2) of the draft RTS?

Should other cases be included? Please provide details and evidence for any pro-
posed case.


http://ec.europa.eu/finance/financial-markets/docs/csdr/20141003-csdr-faq_en.pdf
http://ec.europa.eu/finance/financial-markets/docs/csdr/20141003-csdr-faq_en.pdf
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<ESMA_QUESTION_TS_CSDR_2>

Yes. However, in exceptional circumstances there may be legal obligations on CSDs to freeze
settlement, and hence matching, for example as directed by a Court. It is not clear whether this
is envisaged by the RTS.

<ESMA_QUESTION_TS_CSDR_2>

Q3: What are your views on the proposed approach under Article 3(11) of the draft RTS
included in Chapter Il of Annex 1?

Do you think that the 0.5% settlement fails threshold (i.e. 99.5% settlement efficiency
rate) is adequate? If not, what would be an adequate threshold? Please provide details
and arguments.

Do you think that the 2,5 billion EUR/year in terms of the value of settlement fails for
a securities settlement system operated by a CSD is adequate? If not, what would be
an adequate threshold? Please provide details and arguments.

<ESMA_QUESTION_TS_CSDR_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_3>

Q4: What are your views on the proposed draft RTS included in Chapter Il of Annex 1?

<ESMA_QUESTION_TS_CSDR_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_4>

Q5: What are your views on the proposed draft RTS on the monitoring of settlement fails
as included in Section 1 of Chapter Ill of Annex 1?

<ESMA_QUESTION_TS_CSDR_5>
As regards the "types of transactions" listed in Art. 4(2)(e), we believe that a redrafting of the
ESMA proposal is necessary to ensure a more meaningful categorisation. In particular, we would
like to point out the following problems with the current categories proposed by ESMA:

- If ESMA wishes to collect information on the place of trading or clearing for fails monitoring
purposes, it should require CSDs to use the ISO fields “place of trading” and “place of clear-
ing” instead. For the "place of trading", the Market Identification Code 1SO 10383 could be
used if the instruction is resulting from a trade concluded on a trading venue. When the field
is left blank, the settlement instruction would be considered as an OTC instruction.

A financial transaction is either concluded on a trading venue or OTC: the category currently de-
scribed in Article 4(2)(e)(v) is thus in all likelihood unnecessary and void, since all transactions will
either fall under art.4(2)(e)(i) or art.4(2)(e)(ii). If ESMA deems necessary to identify CCP-cleared
trades, it should consider introducing a separate field to provide this information.
<ESMA_QUESTION_TS_CSDR_5>

Q6: What are your views on the proposed draft RTS related to the penalty mechanism?
Do you agree that when CSDs use a common settlement infrastructure, the proce-
dures for cash penalties should be jointly managed?

<ESMA_QUESTION_TS_CSDR_6>
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We believe that ESMA must carefully consider how these cash penalties could impact on illiquid
securities, e.g. SMEs. We urge ESMA to reconsider the issue of liquidity with regard to SME
shares which may suffer a severe flux in liquidity as they move from the growth market to main
market. In particular ESMA must make sure that recitals regarding SMEs are consistent with the
final RTs to ensure that SMEs are not hindered by disproportionate penalties.

ESMA must avoid any proposals that hinder SME growth and go against the European Commis-
sion’s growth agenda for the European capital markets.

<ESMA_QUESTION_TS_CSDR_6>
Q7: What are your views on the proposed draft RTS related to the buy-in process?

In particular, what are your views on applying partial settlement at the end of the ex-
tension period? Do you consider that the partialling of the settlement instruction
would impact the rights and obligations of the participants?

What do you think about the proposed approach for limiting multiple buy-in and the
timing for the participant to provide the information to the CSD?

<ESMA_QUESTION_TS_CSDR_7>
We agree with the proposal to allow for partial settlement of buy-ins.

In relation to Article 11(10) and trades not cleared by a CCP, the text refers to information on
settlement being provided to the CSD by the trading venue or by the participant. As a trading
venue, we do not have access to this information, which is only available to the counterparties to
the transaction.

We note that there are differences of opinion as to which infrastructure (trading venues or CSDs),
should be responsible to manage buy-ins for non- cleared transactions as set out in Article 7(10)
of the CSDR. There is a significant risk that due to insufficient clarity in legislation and these dif-
fering views on responsibility for non- cleared transactions, buy-ins for these types of trades may
fall outside the regime. Therefore, we think that the responsibility for managing buy-ins for non-
cleared transactions should lie with the trading participants, who will have the necessary infor-
mation to trigger the buy-in process. In other words, counterparties to non-cleared transactions
should continue to exercise self-discipline and handle all aspects of the buy-in process, as is al-
ready common practices. This is due to the fact that trading venues are not part of the contractual
chain and therefore cannot interpose themselves between buyer and seller in a formally binding
contract to which they are not party.

In this respect, we would like to stress that buy-in processes and penalties should be exercised
on the basis of a level playing field between jurisdictions and execution venues, i.e. that the same
rules should apply to non-cleared on-exchange transactions and non-cleared OTC transactions.

The draft RTS would require CSDs and patrticipants to develop entirely new communication flows.
In addition to being suboptimal (collecting trading information at settlement level rather than allow-
ing trading counterparties to report to regulators directly), such communication flows will require
substantial development costs.

<ESMA_QUESTION_TS_CSDR_7>
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Q8: What are your views on the proposed draft RTS related to the buy-in timeframe and
extension period?

<ESMA_QUESTION_TS_CSDR_8>

FESE is concerned by the lack of detail in Article 11(8) in relation to the length of the deferral
period or even the number of deferral periods allowed. This is in contrast to Article 11(7). We
believe that ESMA should clarify that only one deferral period is allowed and this should be of
fixed length, irrespective of the instrument involved or its level of liquidity. Thus, the reference to
Article 9 (which we believe should actually be to Article 12) should be removed from Article 11(7)
and a fixed timeline should be introduced instead.

<ESMA_QUESTION_TS_CSDR_8>

Q9: What are your views on the proposed draft RTS related to the type of operations and
their timeframe that render buy-in ineffective?

<ESMA_QUESTION_TS_CSDR_9>

We agree that it will not be possible to execute buy-ins for repos depending on the settlement
period of the individual transaction legs. As previously stated, we consider that cash compensa-
tion is more appropriate than buy-ins for less liquid shares in some circumstances and that this
should be at the discretion of the party responsible for executing buy-ins.
<ESMA_QUESTION_TS_CSDR_9>

Q10: What are your views on the proposed draft RTS related to the calculation of the cash
compensation?

<ESMA_QUESTION_TS_CSDR_10>

The process seems reasonable apart from Article 15(d) which excludes cash compensation from
those circumstances where the price of the settlement instruction may be lower than the current
market price as determined by the agent.

<ESMA _QUESTION_TS_CSDR_10>

Q11: What are your views on the proposed draft RTS related to the conditions for a partic-
ipant to consistently and systematically fail?

<ESMA_QUESTION_TS_CSDR_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_11>

Q12: What are your views on the proposed draft RTS related to the settlement information
for CCPs and trading venues?

<ESMA_QUESTION_TS_CSDR_12>
ESMA’s response is based on the expectation that trading venues provides all settlement data to
the CSD, which is not always the case.

Some trading venues do not provide settlement data to the CSD for the securities traded on their
venue, rather this is provided individually by market participants or via static data maintained at
the CSD which augments instructions processed from a trading venue. If information is provided
directly from participants they should be required to indicate the trading venue on which the trade
was executed.
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Usually trading venues and CSDs do not have two way settlement feed in place; rather there is a
trade feed mechanisms from the venue to the place of settlement. However, in the case where the
necessary settlement information is provided to different trading venues by a particular CSD, there
is a risk of incomplete/inaccurate data sets being provided to trading venues due to the reliance
on market participants indicating the correct venue of execution to the CSD, escalating the risks
of confusion or duplication for the buy in process. We note the provision in Article 17(2) in relation
to a transaction being deemed as OTC. Our interpretation of this provision is that this determina-
tion of a transaction as being an OTC is purely for the purposes of the CSDR as the trading venue
may, in its systems and publicly, treat the same transaction as executed on its market.

<ESMA_QUESTION_TS_CSDR_12>

Q13: What are your views on the proposed draft RTS related to anti-avoidance rules for
cash penalties and buy-in?

<ESMA_QUESTION_TS_CSDR_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_13>

Q14: Do you agree that 18 months would be an appropriate timeframe for the implementa-
tion of the settlement discipline regime under CSDR? If not, what would be an appro-
priate timeframe in your opinion? Please provide concrete data and evidence justify-
ing a phase-in for the settlement discipline measures and supporting your proposals.

<ESMA_QUESTION_TS_CSDR_14>

Due to the significant uncertainties remaining in relation to the implementation of the Level 2 text,
and the need for trading venues to develop systems and/or procedures in conjunction with the
relevant CSD and CCP, we welcome the implementation period of 18 months after the publication
of the RTS. We are cognisant of the view of some CSDs that a longer implementation time is
required, because of, inter alia, the T2S timeframe. As trading venues may have significant de-
pendencies on the relevant CSD to fully implement the system and procedural changes necessary
for it to meet its own Level 2 requirements, including its responsibilities in relation to developing
new settlement discipline and buy-in regimes for securities settled in its system, the longer period
may be necessary to reduce risks to the market as a whole.
<ESMA_QUESTION_TS_CSDR_14>

Q15: What are your views on the proposed draft RTS on CSD authorisation (Chapter Il of
Annex IlI) and draft ITS on CSD authorisation (Chapter | of Annex VI)?

<ESMA_QUESTION_TS_CSDR_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_15>

Q16: What are your views on the proposed draft RTS on CSD review and evaluation (Chap-
ter lll of Annex Il) and draft ITS (Chapter Il of Annex VI)?

<ESMA_QUESTION_TS_CSDR_16>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_16>

10
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Q17: What are your views on the proposed draft ITS on cooperation arrangements as in-
cluded in Chapter Ill of Annex VI?

<ESMA_QUESTION_TS_CSDR_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_17>

Q18: What are your views on the proposed draft RTS on CSD recognition (Chapter IV of
Annex I)?

<ESMA_QUESTION_TS_CSDR_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_18>

Q19: What are your views on the proposed approach regarding the determination of the
most relevant currencies?

<ESMA_QUESTION_TS_CSDR_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_19>

Q20: What are your views on the proposed draft RTS on banking type of ancillary services
(Chapter VI of Annex Il) and draft ITS on banking type of ancillary services (Chapter
IV of Annex VI)?

<ESMA_QUESTION_TS_CSDR_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_20>

Q21: What are your views on the proposed draft RTS on CSD participations (Chapter Il of
Annex II)?

<ESMA_QUESTION_TS_CSDR_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_21>

Q22: What are your views on the proposed draft RTS on CSD risk monitoring tools (Chapter
Il of Annex I11)?

<ESMA_QUESTION_TS_CSDR_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_22>

Q23: What are your views on the proposed draft RTS on CSD record keeping (Chapter IV
of Annex Ill) and draft ITS on CSD record keeping (Annex VII)?

<ESMA_QUESTION_TS_CSDR_23>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_23>

11
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Q24: What are your views on the types of records to be retained by CSDs in relation to
ancillary services as included in the Annex to the draft RTS on CSD Requirements
(Annex Ill)? Please provide examples regarding the formats of the records to be re-
tained by CSDs in relation to ancillary services.

<ESMA_QUESTION_TS_CSDR_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_25>

Q25: What are your views on the proposed draft RTS on reconciliation measures included
in Chapter V of Annex IlI?

<ESMA_QUESTION_TS_CSDR_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_25>

Q26: Do you believe that the proposed reconciliation measures where other entities are
involved in the reconciliation process for a certain securities issue within the meaning
of Article 37(2) of CSDR are adequate? Please explain if you think that any of the
proposed measures would not be applicable in the case of a specific entity. Please
provide examples of any additional measures that would be relevant in the case of
specific entities.

<ESMA_QUESTION_TS_CSDR_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_26>

Q27: What are your views on the proposed reconciliation measures for corporate actions
under Article 15 of the draft RTS included in Chapter V of Annex Il1?

<ESMA_QUESTION_TS_CSDR_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_27>

Q28: What are your views on the proposed draft RTS on CSD operational risks included in
Chapter VI of Annex 111?

<ESMA_QUESTION_TS_CSDR_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_28>

Q29: What are your views on the proposed draft RTS on CSD investment policy (Chapter
VII of Annex Il1)?

<ESMA_QUESTION_TS_CSDR_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_29>

Q30: What are your views on the proposed draft RTS on access (Chapters I-lll of Annex V)
and draft ITS on access (Annex VIII)?

12
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<ESMA_QUESTION_TS_CSDR_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_30>

Q31: What are your views on the proposed draft RTS on CSD links as included in Chapter
IV of Annex IV?

<ESMA_QUESTION_TS_CSDR_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TS_CSDR_31>

Q32: What are your views on the proposed draft RTS on internalised settlement (Annex V)
and draft ITS on internalised settlement (Annex 1X)?

<ESMA_QUESTION_TS_CSDR_32>
As trading venues, we request level playing field between settlement internalisers and regulated
infrastructure, i.e.:
- Content of reporting to ESMA (e.g. settlement fails) should apply for CSDs and settlement
internalisers
- Settlement discipline mechanisms (buy-ins, cash penalties) should apply for CSDs / sup-
porting CCPs and settlement internalisers
- All failed settlement, which was intended to be settled for TMs of one and the same TV,
must be reported to the TV. This should be independently of the fact, that the settlement
system is an SSS or an internal settlement system. This will allow the TV to introduce
sanctions for all TMs causing fails in settlement.

<ESMA_QUESTION_TS_CSDR_32>
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