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FRANCE
Submitted by way of upload to template published under www.esma.europa.eu 
Consultation on "Principles for Benchmarks-Setting Processes in the EU"
Dear Sir or Madam,

The attached paper constitutes the response by EUSIPA to ESMA's and EBA's Consultation Paper on Principles for Benchmarks-Setting Processes in the EU dated 11 January 2013.
EUSIPA stands for European Structured Investment Products Association and represents the issuers of note-based and listed Structured Investment Products to retail customers. Our members are national industry associations from Austria, France, Germany, Italy, Sweden and Switzerland. Members of these national associations are major banking institutions such as, for example, BNP Paribas, Citi, Commerzbank, Deutsche Bank, Royal Bank of Scotland, Société Générale and HVB Unicredit.
Structured Investment Products, also called certificates in some markets, are securitised debt papers for which the issuer, usually a bank, takes the debtor position. The products are called structured because the pay-out to the investor depends on several clearly defined, or “constructed”, conditions. These conditions mainly relate to the performance of an underlying asset (e.g. a share, a bond, a currency, a commodity or an index), over a certain time span. The product landscape in the EU’s main markets provides for a volume (called open interest) of around 240b Euro (including Switzerland of around 430b Euro) in Q2 2012. 

Members of EUSIPA have a close interest in the proper functioning of indices because products whose pay-off algorithm is based on an index (index-linked products) constitute a considerable part of the structured products universe.

However, members of EUSIPA also attach high importance to stressing that any future regulation of indices must not disregard that the notion of "index" is not exclusively used to designate market indices such as, e.g., the LIBOR; EURIBOR, FTSE 100, or DAX®. It rather also designates customized proprietary indices that reflect rules-based investment strategies hypothetically (i.e., with no actual trading or investment activities) conducted by the index sponsor ("Strategy Indices"). Unfortunately, the definition of "Benchmark" used in the Consultation Document is so broad that it does not only cover market indices, but also encompasses Strategy Indices. This is somewhat of a concern because the questions asked in the consultation seem to be predominantly aimed at market indices insofar as they disregard the peculiarities of Strategy Indices. Therefore, we expect that the answers to the Consultation will also not reflect the difference between market indices and Strategy Indices. This will create a massively wrong perception, as potentially desirable rules on the creation, calculation, publication, transparency and governance of market indices do not at all fit to Strategy Indices.

We hope you find the thoughts summarized in attached paper useful and encourage you to contact us should further background be needed.

Yours sincerely,



Thomas Wulf



Dr. Nikolaus Dominik Neundörfer

Secretary General, EUSIPA


Head of Legal Committee, EUSIPA 
ANSWERS TO SPECIFIC CONSULTATION QUESTIONS

Provided by the
European Structured Investment Products Association (EUSIPA)

To the
Joint ESMA and EBA consultation on 
"Principles for Benchmarks-Setting Processes in the EU"

EUSIPA chooses to provide specific answers to the following consultation questions.

Question 1: Definition of the activities of benchmark setting 

Do you agree with the definitions provided in this section? Is this list of activities complete and accurate?

We notice that the definition of "Benchmark" used in the Consultation Document is very broad. Indices used as a "Benchmark" are key to a very large part of the structured investment products universe issued by our members. Consequently, our members have a close interest in ensuring the integrity of any such indices. We note, however, that it is necessary to make a difference between indices that are objective reference data (as, e.g., the LIBOR; EURIBOR, FTSE 100, or DAX®), and Strategy Indices, i.e., customized proprietary indices that reflect rules-based investment strategies hypothetically (i.e., with no actual trading or investment activities) conducted by the index sponsor, who basically allocates a hypothetical amount of money as provided for by the index description.

Indices representing customized investment strategies constitute actually extended parts of the pay-off mechanism of any financial product and are incorporated in the relevant product terms & conditions (if the product is a structured security) or the relevant agreement (if it is an OTC product). As a consequence, any investor in a product linked to a Strategy Index has a contractual right versus his counterparty that the index methodology is being followed, and is protected by the respective national laws on unfair contract terms. 
The fundamental difference between indices that are objective data, and Strategy Indices is also recognised by the EU Prospectus regulation (i.e. Annex XII No. 4.2.2. (ii) of Regulation (EU) No 486/2012 amending the Prospectus Regulation (EC) No 809/2004) that basically treats indices composed by the issuer of a security as part of the pay-off formula. Anyway, it cannot really make a difference whether the index description of a Proprietary Index is set out in a separate documents (to which reference is made in the terms & conditions of the financial product) or is directly inserted in the terms & conditions.

Therefore, we are concerned that the broad definition of Benchmark may lead to confusion between a regular market index and a Strategy Index. In this context we recognise that the current Consultation Paper is the result of a highly political process that is a reaction to certain recent events regarding market indices. However, we would ask ESMA, EBA and other standard setters and regulators to be careful not to materially intervene in investment sectors that have not shown to be 'problematic'. Rather, we are of the opinion that 'wrapper' products referencing Strategy Indices in particular, are already effectively regulated today through e.g. the Prospectus Directive and MiFID. The Consultation Document itself acknowledges that also the European legislation on UCITS contains provisions on the use of a subset of benchmarks, i.e. financial indices to which UCITS funds take an exposure and that these rules have been complemented by the guidelines on Exchange-Traded Funds (ETFs) and other UCITS issues recently published by ESMA.
Question 2: Principles for benchmarks 

Would you consider a set of principles a useful framework for guiding benchmark setting activities until a possible formal regulatory and supervisory framework has been established in the EU?

We acknowledge that in certain areas of the financial industry, specific regulatory guidance with respect to the integrity of the benchmark setting activities may be desirable. However, it is rather doubtful to argue that the current supervisory framework for certain entities and undertakings (e.g. the CRD) does not provide regulators with sufficient regulatory tools to mitigate any specific concerns relating to some market indices. In this regard, we would particularly favour regulators not to rush to conclusions with respect to Benchmarks in the broadest sense and rather limit any interim solutions (such as the proposed Principles at hand) to areas of material concern, which Strategy Indices do not form a part of. 

Question 3: General principles for benchmarks 

Do you agree with the principles cited in this section? Would you add or change any of the principles?

With respect to Item A.3, we would like to point to the following: From a structured products perspective appropriate control to ensure that both market indices and Strategy Indices fit for the purpose of relevant investors can be achieved by applying the MiFID framework. It needs to be kept in mind that investors cannot directly invest into an index but need to invest into a financial product whose pay-off structure is linked to the index, instead. As such financial products necessarily fall within the scope of the MiFID the responsibility to assess the suitability of the index (and of the financial product) lies basically with the distributor, and, alternatively, with the manufacturer of the index-linked products who might determine on a generic basis for what category of investors a financial product linked to a specific index might be suitable.

Therefore, we do not see the need for any further supervision from a structured products perspective.

Question 5: Principles for benchmark administrators 

Do you agree with the principles cited in this section? Would you add or change any of the principles?

Regarding the role of the Administrator we would like to make to following general remark: Potentially desirable rules on the creation, calculation, publication, transparency and governance of market indices cannot equally be applied to Strategy Indices. Any regulation of requirements in respect of the calculation of indices that equally applies to Strategy Indices would confuse the market participants and – without any need, as national laws on unfair contract terms provide sufficient protection to investors in products linked to a Strategy Index – intrude in the contractual relationship between the parties to financial products linked to proprietary indices. 

Under the respective contractual relationships, the Administrator is bound to calculate the Strategy Index as agreed and therefore has an interest that information received via Contributing Firms (if any) is of an integer nature.

Especially with respect to item C.2, we would like to point to the following: Additional regulation such as, for instance, Chinese walls between distribution and trading departments would not give investors in products linked to Strategy Indices any additional benefit, as such investors have, as said before, a contractual claim to the proper execution of the index description.

Question 9: Practical application of the principles 

Are there any areas of benchmarks for which the above principles would be inadequate? If so, please provide details on the relevant benchmarks and the reasons of inadequacy.

We think that throughout this response we have made strong arguments that in the case of Strategy Indices, the basic assumption reflected in the Consultation Document that any Benchmarks is an expression of an existing Beta, cannot be upheld. Strategy Indices are a means for providing an investor in a materially regulated 'wrapper' product with exposure to a specific investment style. There is no need for regulatory scrutiny in this area at all. 

*  *  *
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