
 

 
 

 

Euronext’s Response to the ESMA Consultation Paper entitled “Draft 

Regulatory Technical Standards on prospectus related issues under the 

Omnibus II Directive” 

 

1.    Euronext 

Euronext is a leading operator of financial markets, a manager of index and other referential data 

and a provider of innovative trading technologies. Euronext’s regulated markets in Europe 

(Amsterdam, Brussels, Lisbon, London and Paris) provide for the trading of cash equities, bonds, 

futures, options, and other Exchange-traded products. It comprises regulated markets in five EU 

Member States which operate on the basis of the Markets in Financial Instruments Directive 

(“MIFID”). In addition, Euronext enjoys an extensive experience in compiling, calculating and 

publishing a wide range of benchmark indices in Europe including the CAC 40 and AEX indices. 

 

EnterNext, a Euronext subsidiary,  is responsible for the assistance and promotion of the mid-cap 

segment in France, Belgium, the Netherlands and Portugal. Companies listed on Euronext and 

Alternext are within its scope the stockmarket capitalisation of which is less than €1 billion. 

Backed by sales teams based in Paris and in certain French regions, Brussels, Amsterdam and 

Lisbon, the entity’s mission is to provide new dynamism in the small- and mid-cap market. To 

do so and without this list being exhaustive, EnterNext aims to strengthen the assistance to listed 

or unlisted companies in their use of the markets for their development projects, to promote the 

segment with investors and integrate the stockmarket ecosystem. 

 

2. General Comments 

Euronext welcomes the opportunity provided by ESMA to comment on the draft Regulatory 

Technical Standards (“RTS”) on prospectus related issues under the Omnibus II Directive. 

Euronext has contributed to the development of the associated Level 1 text, “Prospectus 

Directive”, since its inception and strongly supports its central objective. 

 

Euronext wishes to respond to this consultation in both its capacities as a Regulated Market and 

as an issuer. 

 

 

 

 

 

 



 

 
3. Specific Comments and Drafting Suggestions 

Q1: Is there any information that should be added or removed from the list in the proposed 

Article 2(2)? 

 

No, Euronext is of the opinion that the information included in the list of the proposed Article 

2(2) is sufficient. However, it is important to highlight that cross-reference lists should not to be 

updated and provided with subsequent drafts or the final draft, but should be used by the 

Competent Authority for its initial review only.  

 

Moreover, the requirement to include a written statement confirming that all changes to the 

previous draft are highlighted should not be deemed reasonable or proportionate. It is usual 

practice to provide a “blackline” comparison document showing changes. Requiring a written 

statement to this effect would require additional checking in order for the relevant individual to 

make the statement. This would lead to additional time and costs while there seem to be no  

corresponding benefit. Reliance on computer comparison software for these purposes is common 

practice and should be enough. 

 

Also, the requirement at proposed Article 2(7) of the RTS that information in prior submissions, 

where it has not changed, remains “correct” may cause a significant additional burden if it is 

interpreted as meaning such information must be confirmed as being correct as at the date of 

final submission. 

 

Q2: Do you believe that the requirement to submit all versions of the prospectus at a 

minimum in searchable electronic format will impose costs on issuers, offerors or persons 

asking for admission to trading? If yes, please specify the nature of such costs, including 

whether they are one-off or on-going, and quantify them. 

 

No, Euronext does not believe that this requirement will add any particular costs additional to the 

ones already normally incurred. However, the expression “at a minimum” should be clarified in 

this context. This requirement should perhaps simply be to submit all versions electronically in 

addition to any other method(s) used. 

 

As explained further in our answer to Q3, the approval process generated expense and delay and 

so should be made as efficient and timely as possible. Euronext is therefore supportive of the 

requirement in proposed Article 3(2) of the RTS that, in addition to the company (i.e. the issuer, 

offeror or person asking for admission to trading) being required to submit documents 

electronically, the Competent Authority should be required to submit all of its comments 

electronically. Euronext do not agree that oral comments should only be provided orally in 

exceptional circumstances. The Competent Authority should be free to decide if discussing an 

issue is more efficient that providing comments in writing. 

 

 

 



 

 
Q3: Do you consider that there are any other aspects of the approval process that should be 

dealt with by the RTS? 

 

Euronext notes that approach in relation to the scrutiny of prospectus is excluded from the scope 

of these RTS. Euronext believes that on this subject further harmonisation can take place and is 

looking forward to further ESMA’s guidance on this. 

 

The review process by a Competent Authority is one of the most significant contributors to the 

expense of producing a prospectus and to delay when funds are needed on a relatively short 

timescale. This disproportionately affects small and mid-size listed companies seeking to raise 

smaller amounts of money on public equity markets.  

 

The complexity and delay caused by the Competent Authority when checking the information 

included in the prospectus for comprehensibility, rather than just for completeness should be 

addressed.  The company is generally better placed to understand its business and, together with 

its advisers, to explain its business to potential investors. Conversely, the scope of the Competent  

 

Authority should be to check that the relevant required elements have been included as 

applicable.  

 

While we understand that some of these issues fall outside of the scope of the RTS, Euronext 

believes that ESMA should contribute to requiring Competent Authorities to deal with the 

approval process in a quick and efficient manner as this is key to ensuring an efficient offer for 

companies. For example, in addition to reducing the extent to which the Competent Authority 

acts as the arbiter for comprehensibility, it would be helpful to restrict Competent Authorities 

from raising new queries later in the process; unless new information is submitted by the 

company; thus avoiding adding more delays and costs to the process. 

 

Finally,  we do not believe that Competent Authorities should be able to wait until the end of the 

working day following the day the decision to approve or refuse approval was taken to inform 

the company. This causes unnecessary delays in the transaction process. 

 

Q4: Do you agree that the three abovementioned documents constitute the documents 

which comply with the requirement of being approved or filed in accordance with the 

Prospectus Directive and from which information can be incorporated by reference? If not, 

please provide your reasoning. 

 

Euronext agrees that each of the types of documents noted would comply with requirement of 

being approved or filed in accordance with the Prospectus Directive and from which information 

can be incorporated by reference. However, Euronext does not agree that the list should be 

exhaustive and does not believe that seeking to set out an exhaustive list of documents that may 

be incorporated by reference is within the principles or spirit of the Prospectus Directive.  

 



 

 
Incorporation by reference is of crucial importance to companies, especially to small and mid-

size listed companies which have limited resources. Euronext firmly believes that such a 

restrictive interpretation of its application would be disproportionately burdensome on SMEs and 

restrict their ability to access capital markets. 

 

Q5: Do you believe that specifying the documents which are considered approved or filed 

in accordance with the Prospectus Directive as proposed in paragraph 87 will impose costs 

on issuers, offerors or persons asking for admission to trading? If yes, please specify the 

nature of such costs, including whether they are one-off or on-going, and quantify them. 

 

Incorporation by reference both 1) aids comprehensibility of the prospectus by removing 

information that can be readily accessed elsewhere and is not specific to the particular issue, 

offer or admission; and 2) reduces costs to companies and the time taken to prepare and obtain 

approval by reducing the length of the prospectus and by consequently reducing the related time 

and costs in producing, checking and cross referencing the document within itself and as against 

the various Annexes to the Prospectus Regulation.  

 

Provided all such information is referred to and easily accessible to investors, we cannot see that 

there is any loss of investor protection by using incorporation by reference. Investors are still 

able to access and review the information but are presented with a shorter and more easily 

understandable prospectus dealing with the specific factors relevant to the issue.  

This is particularly important for secondary issuance, where even more information is already 

available to investors and much of the information required to be included is repetitive and not 

specific to the offer. Therefore, including all the information in the Annexes could detract from 

the key information that an investor needs to assess whether to invest. Again, provided such 

information is referred to and available should an investor wish to review it, we cannot see any 

argument that repeating it in the Prospectus itself adds materially to investor protection so as to 

justify the additional costs to companies. 

 

Anything which might reduce the availability of incorporation by reference will increase the 

costs and burden to companies. There is no need to have an exhaustive list of documents that can 

be incorporated by reference as it is unnecessary: it will add costs and indeed confusion is likely 

if such a list is not clear or comprehensive. 

 

With reference to the proposed draft Article 4 at paragraph 100, we note that some but not all 

relevant documents that can be incorporated by reference have been referenced. We would 

suggest that ESMA adopts a consistent approach of referring to the principle of incorporating 

documents filed or approved under the various directives in order for this reference to be less 

likely to cause confusion or to lead to issues when the Directives themselves are amended in the 

future; moreover, the ability to incorporate by reference should not be interpreted in such a 

restrictive way. 

 

The particular costs that will be increased if the use of incorporation by reference is restricted 

include those for lawyers and accountants to check that the information has been correctly 



 

 
extracted and incorporated into the prospectus and additional costs for printers to process longer 

documents and draw in information from the various documents that could otherwise simply be 

referred to. This additional preparation and scrutiny time will also add delay to the process and 

may indeed make fundraisings required under a short timetable impracticable within the 

Prospectus Directive regime. Thus, SMEs listed companies’ ability to raise finance and grow 

will be restricted, which may slow economic growth throughout Europe. 

 

Q6: Do you agree that the abovementioned information constitutes the information which 

complies with the requirement of being filed in accordance with the TD? If not, please 

provide your reasoning. 

 

Restrictions on the ability for companies to use incorporation by reference will increase costs and 

the time taken to raise funds for companies. The removal of references to CARD should not 

necessarily indicates an intention to reduce the ability of companies to be able to incorporate 

information by reference. Indeed, we believe that it would be very valuable to, for example, be 

able to incorporate constitutional documents by reference rather than having to include lengthy 

sections repeating standard provisions which simply increase the length of, as well as associated 

costs and time taken to produce and approve, prospectuses. 

 

All information disclosed according to the laws, regulations or administrative provisions of 

Member States adopted under the Transparency Directive Article 3(1) should be capable of 

being incorporated by reference. We cannot see that an exhaustive list of information disclosed 

under national requirements in each Member State would add any real value, but note again that 

it may lead to additional costs and delays for companies to the extent that it reduces their ability 

to use incorporation by reference or leads to confusion should it not be updated to reflect 

amendments to the Directives. To the extent clarification is needed as to what information may 

be incorporated by reference, we feel that this would be better done through guidance in ESMA’s 

Q&As rather than through the RTS.  

 

The proposed Article 4 of the RTS, if retained, should be amended so that it is not exhaustive, 

but is indicative only. 

 

Q7: Do you believe that specifying the information which is considered filed in accordance 

with the TD as proposed in paragraph 92 will impose costs on issuers, offerors or persons 

asking for admission to trading? If yes, please specify the nature of such costs, including 

whether they are one-off or on-going, and quantify them. 

 

Yes, as explained in our answer to Q5, to the extent that the effect of the list is to restrict the 

information that is capable of being incorporated by reference, this will impose significant 

additional costs. 

 

 



 

 
Q8: Do you consider that there are any other documents that could meet the criteria of 

being “simultaneously published” from which information could be incorporated by 

reference? 

 

Euronext believes that the correct interpretation that “simultaneously published” should have is 

ordinary meaning, i.e. being any document filed and/or submitted at the same time as the 

prospectus. In other words, any documents that have been filed and/or submitted at any time that 

is not after the prospectus is published should be capable of being incorporated by reference (for 

example, if financial information is being filed at the same time as the prospectus is published).  

 

As explained in our answer to Q5, any restriction in the ability to incorporate by reference will 

impose significant additional costs and timing delays. 

 

 

Q9: Do you agree that it is sufficiently clear from PD Article 14 that the issuer, offeror or 

person asking for admission to trading can delegate the task of publication but not the 

responsibility? If not, please state your reasoning. 

 

Yes, Euronext agrees that it is sufficiently clear and we welcome that ESMA did not address this 

issue in the draft RTS. 

 

Q10: Do you agree that the obligation to publish the prospectus electronically should also 

apply to the publication of final terms? If not, please provide your reasoning. 

 

Yes, Euronext believes that it makes sense to also require final terms to be made electronically 

available for the same reasons as requiring this for prospectus and consistency purposes. 

 

Q11: Do you agree that the method for publishing final terms should be the same as the 

method used for publication of the base prospectus? If not, please state your reasoning. 

 

Euronext does not understand why this additional obligation is required. However, if such an 

obligation is retained by ESMA, it should be made clear that the publication does not need to be 

exactly the same (e.g. on the same website), but that it relates to use of one of the generic 

methods of publication (e.g. electronic as opposed to hard copy distribution). Euronext believes 

that requiring the same method for publication for both the base prospectus and the final terms 

will increase  easy access by investors and enhance investors protection. 

 

 

Q12: Would the issuer, offeror or person asking for admission to trading incur costs if the 

abovementioned provisions were to be adopted? If so, please specify the nature of such 

costs, including whether they are one-off or on-going, and quantify them. 

 

Whilst requiring electronic publication may not of itself be unduly burdensome, the detailed 

requirements proposed in the RTS are likely to lead to an increase in ongoing IT related costs, as 



 

 
well as costs associated with human resources, which are usually limited in the case of small and 

mid-size quoted companies. In particular, we would suggest that a principles based approach is 

less likely to lead to unintended consequences. If the RTS is to specify the requirements in the 

level of detail proposed, it should be amended to ensure that compliance is not unduly onerous or 

likely to lead to issues with compliance with securities laws in other jurisdictions (see our answer 

to Q13). 

 

Q13: Do you consider there are any other impediments to a prospectus being considered 

available to the public? 

 

We consider that compliance with securities laws in other jurisdictions should be considered. For 

example, some jurisdictions may require disclaimers and registration requirements (especially in 

cases where the offer cannot be made under local laws). If such restrictions are not facilitated by 

the RTS, then companies would potentially either have to comply with all securities laws, which 

would be impracticable and prohibitively expensive in most cases (and especially for small and 

mid-size quoted companies), or to avoid an offer to the public entirely. See also our answer to 

Question 16. 

 

Q14: Do you agree that the obligation to make the prospectus available to the public free of 

charge also applies to prospectuses that are published electronically? If not, please provide 

your reasoning. 

 

Yes. Euronext believes that in this respect there is no reason to make a distinction between 

prospectus that are made publicly available electronically or in printed form, in particular given 

that electronic publication is the main and most efficient method for making prospectuses 

available to the public. 

 

Q15: Would the issuer, offeror or person asking for admission to trading incur costs if the 

abovementioned provision was to be adopted? If so, please specify the nature of such costs, 

including whether they are one-off or on-going, and quantify them. 

 

Euronext believes that this provision would not add any particular costs other than the ones 

already normally incurred. 

 

Q16: Do you believe the proposed measures will enhance the accessibility of electronically 

published prospectuses? If not, please provide reasoning and/or alternative measures.  

 

Euronext agrees that the proposed measures will enhance the accessibility of electronically 

published prospectuses. The practicalities of compliance and the provisions requiring companies 

to inform investors of group websites should not be unduly burdensome. It is important to allow 

any hyperlinks to be compliant if they are linking to a page from which an investor can click 

through to all relevant documents. A separate individual hyperlink directly to each document 

should not have to be provided.  

 



 

 
So long as investors can access the information easily via the link there will be no detriment to 

investor protection, and further problems can be avoided, such as where documents are hosted on 

websites not maintained by the company. Links to a webpage, rather than hyperlinks directly to 

documents, also facilitate use of disclaimers and restrictions on access by residents of 

jurisdictions in which an offer is not able to be made due to local security laws, who should not 

be targeted as envisaged in proposed Article 5(2). 

 

However, it is unclear from either the explanation or the text of proposed Article 5 how the 

obligation to inform investors of the use of group websites would be complied with in practice. 

We would ask that ESMA to clarify what it is proposed that companies do in practice to comply 

with this obligation. 

 

As noted in our answer to question 13, it is important that companies are able to avoid breaching 

securities laws in other jurisdictions where the offer cannot be made under local laws. As 

drafted, paragraph 3 of proposed Article 5 (at paragraph 138) will restrict the ability of 

companies to avoid breaching such laws and conflicts with paragraph 2 which specifically states 

that residents of such jurisdictions should not be targeted. Whilst we agree that no fee should be 

required, accepting a disclaimer or a simple registration process should be able to be used to 

ensure that the offer is only available within the appropriate jurisdictions, or only by those 

individuals within the jurisdiction who qualify to receive the offer. We do not think that Article 

5(3) is necessary.  

 

However, if it is retained, it should be amended so that it only refers to payment of a fee. As 

drafted, it is contrary to and far more restrictive than the CJEU’s judgement on this point in the 

Timmel case (Michael Timmel v Aviso Zeta AG (C-359/12)), as well as potentially making it 

impossible to deal with difficulties under securities laws in other jurisdictions as noted. 

Q17: Would the issuer, offeror or person asking for admission to trading incur costs if the 

abovementioned provision was to be adopted? If so, please specify the nature of such costs, 

including whether they are one-off or on-going, and quantify them. 

 

Euronext believes that this provision will increase IT related costs, as well as costs associated 

with human resources, which could be very limited in the case of small and mid-size quoted 

companies. Additional costs would be incurred if some kind of additional notification is required 

where a group website is used, though the quantum of such costs are hard to estimate without 

understanding what is envisaged should be done by companies to comply with that obligation. 

 

Q18: Do you agree that the issuer, offeror or person asking for admission to trading should 

be required to ensure that the hyperlink is active for a minimum period of 12 months?  

 

Euronext agrees that the hyperlink to access the prospectus should remain active for a minimum 

period of 12 months. 

 



 

 
Q19: Would the issuer, offeror or person asking for admission to trading incur costs if the 

abovementioned provision was to be adopted? If so, please specify the nature of such costs, 

including whether they are one-off or on-going, and quantify them. 

 

Euronext believes that, unless the links are permitted to be to a single page from which the 

information can then be accessed via further links (as explained in Q16), this provision will 

increase in ongoing IT related costs, as well as costs associated with human resources, which 

could be very limited in the case of listed SMEs. 

 

Q20: Do you agree that all information incorporated by reference in a prospectus should be 

electronically published? If not, please state your reasoning.  

 

Euronext agrees that all information incorporated by reference in a prospectus should be 

electronically published for efficiency purposes. 

 

Q21: Would issuers, offerors or persons asking for admission to trading incur costs if 

required to publish all information incorporated by reference electronically? If so, please 

specify the nature of such costs, including whether they are one-off or on-going, and 

quantify them. 

 

Euronext believes that this provision could increase IT related costs as noted above in our 

answers to questions 16 to 20. 

 

 

Q22: Do you consider that there are additional means of dissemination of advertisements 

not covered by the four categories above? If yes, please specify. 

 

Euronext agrees that the list should be as open and flexible as possible to better be able to 

“absorb new means of dissemination of advertisements brought about by technological 

developments”. However, we do not see why all information must fall within one of the 

categories or why the categories need to be set out in the RTS. We would suggest that the 

categories are removed, made non-exhaustive and/or their purpose clarified. Unless they are 

intended to limit the available means of dissemination (which we assume is not the case) or 

relate to additional obligations by reference to the categories (which is not clear), we cannot see 

what purpose they serve. 

 

 

Q23: Do you agree that advertisements which contain inaccurate or misleading 

information should be amended in the manner proposed? If not, please provide your 

reasoning.  

 

Yes. In cases where an advertisement contains inaccurate or misleading information, the 

advertisement should be amended and make reference to the previous advertisement and specify 

the reason for amending it as well as the differences between the two versions. Where inaccurate 



 

 
or misleading information was included in an oral advertisement, the amendment should be 

communicated by way of a press release, public statement or by direct correspondence with 

those individuals targeted by the original advertisement. 

 

Q24: Will the suggested rule impose costs on the issuer, offeror or person asking for 

admission to trading? If yes, please specify the nature of such costs, including whether they 

are one-off or on-going, and quantify them. 

 

Yes, it will impose costs identical to those incurred with the initial dissemination of the 

advertisement, depending on the initial means of dissemination. We can only see a justification 

for incurring such costs where the such inaccuracies are material, or where such advertisements 

are materially misleading, in each case to the extent that they would have affected an investor’s 

investment decision. In all other cases, significant costs may be incurred preparing multiple 

additional advertisements to updated information or correct minor typographical errors without 

any corresponding benefit. The precise costs will depend upon the nature of the advertisement, 

but in broad terms are likely to multiply the original costs by the number of times that new 

advertisements are required. 

 

Q25: Do you agree with the requirements suggested for Article 13(1) of the RTS? If not, 

please provide your reasoning. 

 

No. There is already the principle that advertisements should not be misleading (see for example 

Article 15 of the Prospectus Directive), but advertisements should not be required to include all 

the information that might be included in a prospectus. Companies should be free to omit 

information so long as the advertisement still complies with such principles. It is not the purpose 

of an advertisement to provide all (or even a material part of) the information an investor needs 

to assess the investment opportunity, but to direct them to the prospectus, which contains the full 

information (or references thereto). It is the prospectus (not the advertisement) that is the 

document that an investor should use to make his or her investment decision. 

 

To the extent that Article 13 is retained in some amended form, we also suggest that, for clarity, 

the words “oral and written” are removed, as these are unnecessary. 

 

Q26: Do you believe that the inclusion of numerical performance measures in information 

disclosed about the offer or admission to trading, which are not contained in the 

prospectus, should be prohibited? 

 

No. As noted above, it is the prospectus that should be used by investors to make their 

investment decision. In addition, there are sufficient requirements already that the prospectus 

contains all the information an investor needs to make his or her investment decision. So, either 

the information would be required anyway, or would not be included because it has either 

become out of date or more relevant data has been included, in which case we do not see that it is 

helpful to require the out of date or less relevant information that was included in the 

advertisement to be included in the prospectus. 



 

 
 

Q27: Do you agree that the issuer, offeror or person asking for admission to trading should 

be obliged to provide the investor with the information disclosed in durable format, free of 

charge, upon his request? If not, please provide your reasoning. 

 

The prospectus should be the basis for any investment decision and having to record and retain 

everything else that has been said about the offer is unduly burdensome and derogates from that 

principle. In addition, the requirements in respect of record keeping where information was in 

oral form are unclear as drafted. 

  

Euronext suggests that these provisions are deleted from the RTS. However, if they are retained, 

they should be clarified and a full impact assessment be undertaken as to the costs that would be 

incurred by the various parties involved, the practicalities of compliance and the perceived 

benefits of introducing such procedures. 

 

Q28: Will the proposed provision impose costs on the issuer, offeror or person asking for 

admission to trading? If yes, please specify the nature of such costs, including whether they 

are one-off or on-going, and quantify them. 

 

Euronext believes that this provision will increase costs and resources required. Such resources 

are limited in the case of listed SMEs and so will unduly affect such companies and hinder their 

ability to raise finance. It is unlikely that small and mid-size companies will have the resources 

to comply internally and so would be required to outsource the collation and retention of such 

information, which could mean such additional costs are significant. 

 

In addition, the requirement at proposed Article 13(2) to give all negative statements (the same 

prominence as positive statements may lead to confusion and documents that are unclear to 

investors. It should be made clear that statements can be given prominence depending upon how 

material the risk or the benefit is, not simply because they are positive or negative, so that a 

minor risk need not be given the same prominence as a major benefit. 

 

4. Contacts 

 

If ESMA would like to discuss any of the points made in this response it should contact:  

 

Rabah Ghezali  

Euronext 

Director, Government Affairs and Public Advocacy 

t: +33 (0)1 49 27 12 21 

e: rghezali@nyx.com 

39 rue Cambon  

75039 Cedex 01, Paris, France 
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