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European Multilateral Clearing Facility N.V.

Submitted via the website
European Securities Market Authority

Amsterdam, 31 January 2013
EMCF thanks the ESMA for the opportunity to respond to the Consultation Paper on Guidelines for establishing consistent, efficient and effective assessments of interoperability arrangements. 
EMCF is a leading pan-European cash equity CCP. We have pioneered four way interoperability for BATS Chi-X in January 2012. Since then, we have entered into interoperability for Turquoise and Burgundy.  We expect to gain access to further access to trade feeds in 2013 to the benefit of our customers and markets, but there appears to be a long way to go before customers can use their CCP of choice across European equity markets.
We have taken due note of the proposed guidelines and wish to make the following comments. 
Guideline 1 on Legal Risk does not give rise to any remarks or questions. We agree with the limitation of the scope to assessment of documentation and legal analysis with respect to validity and enforceability.   
Guideline 2 on open and fair access apply to the assessment methodology for the approval process of interoperability agreements and contain the necessary checks to be made by the NCAs involved. NCAs will be involved in the approval process after the trading venue and CCPs agreed on interoperability. We wonder whether –next to the justified and correct guideline- additional work is necessary to ensure open and fair access as intended through article 51(2), and (3) of EMIR. Is ESMA considering such additional steps?

Guideline 3 on the identification, monitoring and management of risks reveals that no choice has been made between two possible approaches. The one extreme approach is to consider that an EMIR authorized CCP meets the requirements of this very stringent regulation, and must be considered robust. In this view the co-operating CCPs can to a large extent rely on the regulatory framework and apply more general due diligence standards to linked CCPs.
The other extreme is that linked CCPs need to make the most detailed own appraisal of the CCP with which interoperability is considered and should practically ignore the fact that the CCP is subject to robust supervision.
We understand that both extremes are inappropriate, and that a balance must be struck. However, we believe that the proposed guidelines are too detailed in this respect. The required assessment of the reliance on third parties as critical service providers appears to us as a good example where the guidelines appear to go too far. This can lead to  debates on regulatory or best practice standards between the CCPs themselves, without any mechanism for  resolving disputes over such standards.
The position chosen then echoes some ambivalence. On one hand the inter CCP risk mitigation through margin collateral should avoid spill-over and contagion, but on the other hand the effectiveness of these measures seems to be in doubt, and additional comfort is sought through imposing bilateral assessment requirements on each other’s business practices. We perceive a “two checks are better than one” attitude. However it also forces the CCPs to cover ground with a level of detail which can be abused to frustrate interoperability. 
We also wonder whether the NCAs should assess, whether the CCPs have assessed the need for harmonisation of the respective risk management framework. The wording seems to suggest that such harmonisation is considered desirable, and we wonder whether this is indeed the case. 

Firstly, the risk management framework is not something that stands out in isolation. Rather, its is an expression of a number of circumstances distinct for each CCP, such as the governance, the collective nature of the undertaking, the risk appetite, etc. For this reason different approaches reflect different underlying factors.

Secondly, in case such harmonisation would take place, all CCPs with harmonized risk management frameworks would also all have the same flaws and would theoretically all “catch the same disease at the same moment in time”. This seems undesirable.

Lastly, EMIR itself already brings a certain level of harmonisation. It would appear suitable to await and evaluate these effects prior to setting new goals for harmonisation.

We have no particular comments on guidelines 4 and 5.

We have noted that the consultation contains a number of questions, which we are glad to answer as follows.
Q1:

Do you think that the draft guidelines adequately capture all the relevant considerations for an NCA when receiving an application from a CCP to establish an interoperability arrangement?
Answer:
Yes, however we feel the requirements under guideline 3, sub 2 (a) are too detailed.

Q2: Are there areas where it would be helpful to have more detail on the relevant considerations for an NCA when receiving an application from a CCP to establish an interoperability arrangement? If so, please specify what those details should be.
Answer

We feel that next to considerations concerning approval of commercially agreed interoperability packages, an instrument to ensure open and fair access at an earlier stage of the process could be considered. 

Q3: Is it appropriate to consider an assessment by CCPs of the membership criteria of interoperable CCPs? 

Answer

We would not be in favour of such a requirement. Rather, we feel that more “allowed reliance” may be in place for EMIR licensed CCPs.   

Q4: Do you have additional comments on the draft guidelines?
See above. 

With kindest regards
Theo Houwink ten Cate


Arnoud Siegmann

Legal and Compliance


Head of Risk Management

About European Multilateral Clearing Facility

EMCF provides competitive central counterparty clearing services to industry leading standards of risk management for the rapidly growing Multilateral Trading Facility (MTF) market and selected stock exchanges. Established in March 2007, EMCF provides CCP services for BATS Chi-X Europe, Burgundy, CATS, QUOTE MTF, TOM, NASDAQ OMX Nordic as well as NASDAQ OMX First North. EMCF is the most competitive European CCP, providing tangible savings for the industry. EMCF offers clearing participants a transparent fee schedule, charging the lowest fee across European markets. 
Commercial Register Amsterdam number 34268194           
Apollolaan 150                                  Telephone+31 20 570 3300

www.emcf.com  
1077 BG Amsterdam                          Fax          +31 20 527 3301

                                                         
The Netherlands  

  

[image: image1.jpg]