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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - ESMA's technical advice to the European Commission on delegated acts required by the UCITS V Directive, published on the ESMA website (here).

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
1. use this form and send your responses in Word format;
2. do not remove the tags of type < ESMA_UCITS_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
3. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
1. if they respond to the question stated;
1. contain a clear rationale, including on any related costs and benefits; and
1. describe any alternatives that ESMA should consider
Given the breadth of issues covered, ESMA expects and encourages respondents to specially answer those questions relevant to their business, interest and experience.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 24 October 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
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III. Advice on the insolvency protection of UCITS assets when delegating safekeeping (Art. 22a(3)(e)[footnoteRef:2] and 26b(e) UCITS V) [2:  Article 22a(3)(d) in the text of UCITS V published in the Official Journal.] 

1. Do you agree that the steps to be taken by the third party are ultimately intended to ensure that the level of segregation foreseen under 22a(3)(d) of the UCITS Directive is recognised in the context of an insolvency proceeding involving the third party?
<ESMA_UCITS_QUESTION_1>
We agree that the steps to be taken by the third party are intended to ensure that the level of segregation, as foreseen under Article 22a(3)(d) of the UCITS Directive, is recognised in an insolvency proceeding involving the third party. 
As for the third party’s duties vis-à-vis other sub-custodians as indicated in sub-paragraph 1(b)(iv) of the Draft Advice, although coherent with strict legal requirements to ensure that the quality of the necessary due diligence is not weakened further down the custody chain, we have observed that from a more practical perspective such in-depth assessment may be impractical.
Consequently, we suggest, if that custodian (the ‘third party’) then delegates to another party,  that relationship be captured by the last paragraph of 22a(3) and the third party has to ensure that its sub-delegates meet all the requirements of  Art 22a(3).  
<ESMA_UCITS_QUESTION_1>

1. Do you consider that the level of segregation foreseen under Art 22a(3)(d) of the UCITS Directive should protect UCITS assets from claims by creditors of an insolvent third party which had been delegated the safekeeping of the assets by the UCITS' depositary?
<ESMA_UCITS_QUESTION_2>
We share ESMA’s assertion that the provision of Article 22a(3)(d)[footnoteRef:3] on segregation of assets by the third party is naturally linked with the provision of Article 22a(3)(e), which foresees that the UCITS’ assets are “unavailable for distribution among, or realization for the benefit of, creditors of the third party”, in case of insolvency of the third party. Indeed, the segregation requirement protects the UCITS assets from claims by creditors of an insolvent third party delegate of the depositary, thus, supporting the policy objective of the provisions. [3:  Article 22a3(c) in the text of UCITS V published in the Official Journal.] 

By contrast, when the custody is delegated to a third party located in a jurisdiction outside the EU, the level of segregation foreseen in the UCITS V Directive might not be sufficient to protect UCITS assets as it is subject to any local developments in insolvency laws and jurisprudence. 
Therefore, we also strongly recommend that ESMA and the EU Commission pursue the goal of achieving harmonisation at an International level (i.e. IOSCO level, which is currently consulting all stakeholders  concerning its Principles regarding the Custody of Collective Investment Schemes’ Assets) of the insolvency laws in third jurisdictions as regards their effects on assets segregation) of the insolvency laws in third country jurisdictions so as to deliver effective asset segregation and protection.
Consequently, we strongly recommend ESMA and the EU Commission to support a harmonisation at International level (i.e. at IOSCO level)

<ESMA_UCITS_QUESTION_2>

1. Are there other measures which could also help achieve this objective?
<ESMA_UCITS_QUESTION_3>

<ESMA_UCITS_QUESTION_3>

1. Do you agree with the steps to be taken by the third party as identified above? If not, please explain the reasons.
<ESMA_UCITS_QUESTION_4>
We agree with the steps to be taken by the third party, as identified by ESMA

In addition, for the sake of clarity, we recommend that the draft advice includes a paragraph to the effect that if the third party to whom the depositary has delegated functions referred to in Art 22(5), in turn sub-delegates those functions, such sub-delegation is subject to the same requirements (ie application mutatis mutandis). Whilst this is already the case by virtue of the last paragraph of Art 22a(3), it would be helpful for it to be included in L2 measures. This would also be consistent with the approach taken in AIFMR (eg Art 98(4)). 

It is not uncommon for a depositary to delegate custody to a Global Custodian (the third party) who, in turn, may delegate to other parties. The clarity mentioned regarding a third party sub-delegating, above would therefore be helpful. 

<ESMA_UCITS_QUESTION_4>

1. Do you consider that there are any specific difficulties that may arise in verifying the applicable insolvency regime that makes the proposed rules difficult to be complied with? In particular, do you consider the requirement for the third party located in a jurisdiction outside the Union to obtain independent legal advice could give rise to specific issues?
<ESMA_UCITS_QUESTION_5>
Regarding the proposed requirement for a third party to obtain legal advice when based in a non-EU jurisdiction, the need for it should be assessed on a case-by-case (country by country) basis. Such a need should also potentially be waived if a sufficiently recent legal advice has already been obtained. 

In addition, we consider that there may be specific difficulties that may arise in verifying the applicable insolvency regime. It may depend upon how complex the applicable insolvency regime is, whether there is an existing jurisprudence or how certain the legal advice is.

There are many difficulties such as:
•	Insolvency regimes are based on legal concepts which are not necessarily comparable in nature and whose assessment may prove difficult;
•	Legal regimes do not always warrant the actual enforcement before the courts; 
•	The evaluation of the insolvency regimes may vary between legal advisers as this may be subject to interpretation; 
•	Quality legal advice might not always be available in all jurisdictions to the extent needed in this context;
•	Independent legal advice is not necessarily more desirable, especially where in-house legal advice is available, notably for depositaries which have a local presence in the markets at stake;
•	
It is also important to be clear what entity constitutes the ‘third party’. As we recommend in response to Q 4, it recommends that the draft advice includes a paragraph to the effect that if the third party to whom the depositary has delegated functions referred to in Art 22(5), in turn sub-delegates those functions, such sub-delegation is subject to the same requirements.  Whilst this is already the case by virtue of the last paragraph of Art 22a(3), it would be helpful for it to be included in L2 measures. This would also be consistent with the approach taken in AIFMR (eg Art 98(4))
<ESMA_UCITS_QUESTION_5>

1. Do you expect a significant increase in terms of costs that would be faced by the third party delegated entities located in jurisdictions outside the Union in order to obtain independent legal advice on the applicable insolvency regime? If yes, please provide any available data and/or estimation.
<ESMA_UCITS_QUESTION_6>
Not specifically, however please refer to our response to Question 5 above.

<ESMA_UCITS_QUESTION_6>

1. Would you suggest requiring the third party to take any further steps which are not foreseen in the draft advice?
<ESMA_UCITS_QUESTION_7>
No

<ESMA_UCITS_QUESTION_7>

1. Should any specific consideration be given to the scenario where the third party further sub-delegates the safe-keeping of the UCITS’ assets in accordance with Article 22a(3), last sub-paragraph of the UCITS Directive (as inserted by UCITS V)? Should the third party take any additional/different steps or measures in this case?
<ESMA_UCITS_QUESTION_8>
For avoidance of any doubt, it should be made clear that in case of a sub-delegation by a sub-custodian of its custody functions, the requirements apply mutatis mutandis to the relevant parties of the custody chain. 

<ESMA_UCITS_QUESTION_8>

1. Do you agree with the steps to be taken by the depositary as identified above? If not, please explain the reasons.
<ESMA_UCITS_QUESTION_9>
We welcome the choice made by ESMA in favor of a principle-based approach rather than a template and a list of tasks to perform. This will indeed give the depositary the required flexibility to adapt the tasks to the specific circumstances of each delegation scenario and will also avoid a “tick-the-box” exercise which would be detrimental to the protection of the investors.
As for the proposed draft advice, we believe that the presence of contractual provisions in the agreement between the depositary and the third party allowing for the termination of such agreement without undue delay in case the applicable insolvency laws and jurisprudence no longer guarantee the segregation of the UCITS’ assets in the event of insolvency of the third party or the conditions set out under these laws and jurisprudence are no longer fulfilled does not provide for a real solution in case of insolvency of the third party, to ensure the assets held by the third party are “unavailable for distribution among or for the realisation for the benefit of creditors of the third party”. In this regard, the termination without undue delay of the delegation agreement would definitively sever the contractual relationship between the depositary and the third party, thus also complicating the eventual recovery of the UCITS’ assets during the third party’s insolvency proceedings. We would therefore advocate the removal of sub-paragraph 2(b)(ii) from the draft advice. Moreover, concerning the “reasonable efforts” to be taken by the depositary when appointing a third party outside the Union we believe– in line with our reply to Questions 5 and 6 - that the receipt of independent legal advice to ensure that UCITS’ assets are ring-fenced under local law should not be a mandatory requirement and should rather be sought when necessary to complement the depositary’s due diligence.
<ESMA_UCITS_QUESTION_9>

1. Do you expect any significant one-off and ongoing compliance costs for depositaries in order to take the steps identified above? If yes, please provide any available data and/or estimation.
<ESMA_UCITS_QUESTION_10>
Yes we do as there is a resultant need to review and change contracts-both as between the depositary and the third party, and between the third and any entity to which it delegates custody.
<ESMA_UCITS_QUESTION_10>

1. Would you suggest requiring the depositary to take any further steps which are not foreseen in the draft advice?
<ESMA_UCITS_QUESTION_11>
We believe it is important that the whole chain of sub-custodian delegation is very tightly controlled by the depositary. Accordingly, when appointing a sub-custodian the depositary should ensure that any delegate appointed by the sub-custodian is subject to initial and ongoing due diligence requirements which are as stringent as those applied by the depositary in its appointment of the sub-custodian. In this regard, the depositary should ensure that it has an appropriate right of access to the books and records of the sub-custodian, as well as of any of its delegates to ensure compliance with these requirements. Eventually, the depositary should also look to seek accounting or regulatory reports on the sub-custodian‘s financial and organisational structure. 
<ESMA_UCITS_QUESTION_11>

1. Which measures do you think should be taken by the depositary and/or the investment company/management company in the best interest of the investors once the depositary has informed the investment company or the management company on behalf of the UCITS that the segregation of the UCITS’ assets in the event of insolvency of the third party is no longer guaranteed in a given jurisdiction located outside the Union? Would the transfer of the relevant UCITS’ assets held by the third party in a non-EU jurisdiction to another (EU or non-EU) jurisdiction which recognises the segregation of the UCITS’ assets in the event of insolvency of the third party/depositary be a possible measure?
<ESMA_UCITS_QUESTION_12>
In our view, measures that could potentially be taken by the depositary to mitigate the risks related to the insolvency of a sub-custodian in jurisdictions that do not recognize the effects of segregation could be the following:
1. Disclosure to the UCITS management/investment company so that this aspect of custody risk can be taken into account in the investment decision
2. Depositaries taking such measures in the local jurisdictions to make the assets as “insolvency-proof” as possible and eventually based on local law advice
3. Depositaries might undertake appropriate levels of on-going monitoring to ensure that the relevant sub-custodian continues to comply with the criteria and requirements set out in the draft advice – this may involve an enhanced level of credit monitoring or frequent reconciliations  to detect early warning signals of potential problems
4. The depositary should be bound to notify the UCITS management/investment company when it becomes aware that the segregation of assets is not (or no longer) sufficient to ensure protection from insolvency of a sub-custodian in a specific jurisdiction. . 
5. Crucially foreign large UCITS management/investment platforms can be a powerful voice to incentivize legislators, regulators, as well as local market participants, in a jurisdiction to improve their client asset protection regimes or processes.

With regard to the last point more generally, international work on cross border securities creates more certainty about the nature of the interests in securities, how client asset protection regimes might apply when assets pass from one jurisdiction to another and on the resolution of conflicts of laws issues. So, generally it should be a priority for all stakeholders to progress this international work. Examples include the work of the Hague Convention on securities and the IOSCO Survey of Regimes for the Protection, Distribution and /or transfer of Client Assets, not to mention the recent IOSCO Recommendations regarding the protection of client assets referred to in the consultation paper. 
T<ESMA_UCITS_QUESTION_12>

[bookmark: _Toc398029991]IV. Advice on the independence requirement (Art. 25(2) and 26(b)(h) UCITS V)
1. Do you agree with the identified links that may jeopardise the independence of the Relevant Entities? If not, please explain the reasons.
<ESMA_UCITS_QUESTION_13>
By way of introduction, we would like to precise we made the choice to answer this question from a very broad and general perspective taking into account the consequences of introducing the rules stated in the ESMA draft advice with respect to Common Management / supervision, and the cross shareholding rules.

Firstly, from a purely legal point of view, the conditions set out by ESMA for the independence of the depositary must be founded upon a legal basis  which is laid down in article 25 (2) of the UCITS V Directive. This article provides that the management company and the depositary have to “act honestly, fairly, independently and solely in the interest of the UCITS and the investors of the UCITS […]. On such basis, we strongly disagree with the interpretation made by ESMA of its mandate, given by the European Commission concerning the necessary conditions in order to comply with the requirements referred to in this Article. 

Thus, we urge ESMA to propose final recommendations that are strictly proportionate and justified in light with the intent of the European co-legislators. 

In light with level 1 provisions highlighted above, ESMA should bear in mind that the requirement to act independently does not coincide with requiring the “structural” independence of the Relevant Entities. In this sense, and to avoid the risk that the future relative delegated acts reach beyond the Level 1 text, the conditions and criteria for fulfilling the independent action requirement mentioned therein should not be construed as ones requiring profound changes in corporate and group governance, structure, organization and internal processes, and shareholder links. Rather, the focus of ESMA’s advice to the Commission in this regard should be made on conduct rules and possible sanctions, aiming at identifying, managing and disclosing eventual conflicts of interest to investors.  Therefore ESMA should not focus its advice on structural and organizational issues. 

In our opinion a right approach in order to ensure a sufficient degree of independence between the depositary and the management company should be based on functional separation. As long as such a functional and hierarchical separation is sufficiently granted, no further structural limits should be implemented. In connection with this idea, let us underline, that the sole fact, that an employee of a management company might be an employee of the depositary is not in itself a relevant criterion from which a lack of independence could be deduced. This functional independence may be achieved in a variety of ways provided each is appropriate to the broader regulatory framework of the relevant jurisdiction. Functional independence as a minimum requirement is to be distinguished from a structural or “legal independence”. According to principle 25 of the IOSCO Principles, it is not even mandatory for the custodian and the responsible entity to be legally separate entities or for the custodian and the responsible entity to not have common shareholders or directors, although it is open to the regulatory regime to prohibit or restrict this. 

Indeed, many European banking groups cover the whole scope of possible banking and financial activities which are very different ones organized with various business lines not necessarily linked. Such European banking groups may be structurally and legally organized in multiples ways, and the sole fact that, due to organizational choices, all the employees of the group are attached to a unique legal entity of the group (as the case may be, with secondment agreements with different legal entities) shall not be considered in itself as not compatible with article 25.2 of the Level 1 text. As an illustration of this principle, we would like to point out that an employee occupying a high position in relation with any given banking of financial activity (as example a senior banker in charge of  the relation with third parties corporate)  should not, if he is appointed as member of the supervisory board of a management company within the group, be automatically considered as not acting independently form the custodian activities of the group, provided that we have verified that the internal organization and the hierarchical chains to which such employee respond, does not lead to create potential conflict of interest. 
In other words an employee with high responsibilities within the group shall not be automatically considered as in a situation to be subject to conflict of interest if it acts as member of the supervisory board of the custodian entity of the group and/or in the management company of the group. In such a case, the application of internal policies in order to detect the existence of any conflict of interest should be the right approach in order to determine if an appointment to a considered supervisory board is relevant.  

It also has to be considered that the fact that administrators or members of the supervisory board of a Management Company and of a depositary have a global view, expertise and knowledge of financial activities can be a very positive aspect, notably from the final investor point of view. Indeed such a global expertise on financial activities (thanks to their position within the group) can ensure a relevant and satisfying decision making process and an efficient risk assessment within any considered custodian/management company supervisory board . As explained above, it only has to be ensured that decision makers are not conflicted in any way.
Based on the elements above, we stress ESMA to reconsider the common management /supervision draft advice and to delete paragraphs b, c and d, as well as paragraph g of the option 2 in the bloc cross shareholdings  

Last but not least, regarding structural measures proposed in this Consultation Paper, ESMA should bear in mind that they would have very high costs for the whole industry and as such for final investors, without, in our view, generating significant advantages for clients. To make things more precise, in France such structural measures could impact a huge amount of assets estimated approximately at 457 billion Euros, and corresponding to 62 % of the Funds under management. It would also a large number of entities,  in other Member States with a significant share of the UCITS market such as Germany, Luxembourg, Belgium, Denmark, Sweden and partially in Italy .


Based on the above, we would deeply advise ESMA to make a detailed analysis of the costs/benefit for investors that such technical advice could involve in the case where structural changes are maintained in the final version. In our opinion, as a functional approach could lead to the same result in terms of benefit of investors than a structural one, we are in a position to consider that the huge costs linked to the structural approach cannot be justified in any way. Lastly we would like to remind that, to the best of our knowledge, during the various crisis and scandals occurred in the banking industry within the 10 last years (including the Madoff scandal), the “lack of independence” of the depository was never spotted nor identified as a potential cause.

Taking into consideration all the elements mentioned above, we therefore consider as relevant to advocate the idea that Option 2 in the Consultation paper should be revised with a view to stress 
the following two sub-paragraphs regarding the necessary arrangements to be put in place by the Relevant Entities:

(…) all reasonable steps to avoid conflicts of interest arising from the shareholding or group structure shall be taken and, when they cannot be avoided, conflicts of interest shall be identified, managed and monitored and, where applicable, disclosed, in order to prevent them from adversely affecting the interests of the UCITS and their investors; 

and

the choice of the depositary shall be justified to investors upon request; (…).
<ESMA_UCITS_QUESTION_13>

1. Do you consider that any additional links should be taken into account such as, for instance, the existence of any contractual commitment or other relationship which would affect the independence of the Relevant Entities? If yes, please provide details.
<ESMA_UCITS_QUESTION_14>
We do not consider that any additional links should be taken into account.
<ESMA_UCITS_QUESTION_14>

1. Do you consider that the cumulative presence of all or some of the identified links is necessary to jeopardise the independence of the Relevant Entities or the presence of any of these links is sufficient to determine a lack of independence?
<ESMA_UCITS_QUESTION_15>
We consider that none of the links identified by ESMA would jeopardize the independence of the relevant entities.
In addition, we are strongly opposed to the cross-shareholdings/group inclusion links as it is not a relevant criterion to determine the level of independence of the Relevant Entities. 

<ESMA_UCITS_QUESTION_15>

1. Do you agree with the proposed option to ensure the separation of the management bodies/bodies in charge of the supervisory functions of the Relevant Entities? 
Do you have any alternative options to suggest, taking into account those identified under paragraph 47?
<ESMA_UCITS_QUESTION_16>
We disagree with the proposed option to ensure the separation of the management bodies/bodies in charge of the supervisory functions of each entity by prohibiting any member of the management body of one of the relevant entities from also being a member of the management body or employee of the other relevant entity. For a more developed approach of this topic please refer to our response to question number 13 above.

We would like to suggest an alternative solution (2nd option proposed under paragraph 47), which is more flexible for the industry. We believe that the same goal can be achieved provided that those members of the management body of one of the Relevant Entities who are also members of the management body or employees of the other Relevant Entity have limits in their decision-making capacity in the latter Relevant Entity.<ESMA_UCITS_QUESTION_16>

1. Do you consider that the cap of one third of members of the body in charge of the supervisory functions of one of the Relevant Entities to also be members of the management body, the body in charge of the supervisory functions or employees of the other Relevant Entity is appropriate? Would you suggest any alternative percentage? If yes, please provide the reasons why.
<ESMA_UCITS_QUESTION_17>
Please see our reply to Question 13.
<ESMA_UCITS_QUESTION_17>

1. Do you have knowledge of any restructuring in the composition of the management bodies/bodies in charge of the supervisory functions of any Relevant Entities that would be triggered by the identified option? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.
<ESMA_UCITS_QUESTION_18>
We don’t have knowledge of any restructuring in the composition of the management bodies of any relevant entities. Generally speaking, comparing to both options on cross-shareholding, the implementation of the common management / supervision option is likely to lead to limited additional costs.
However, let us underline once again, that in our view a structural independence is not appropriate. 


<ESMA_UCITS_QUESTION_18>

1. Which of the two identified options do you prefer? Would you suggest any alternative option? If yes, please provide details.
<ESMA_UCITS_QUESTION_19>
For the reasons set out in our response to question 13, we find the first option unacceptable and dangerous for the stability of the banking industry in the EU. The principle of proportionality is intended to ensure that regulatory measures go no further than is required to achieve a set objective, which consists in granting the existence of specific safeguards against conflicts of interest to allow the independent performance of their respective activities by the management company and the depositary. The limitation of solutions within the group inevitably leads to a restriction of the design and operating freedom for the affected investment firms and depositary banks.  

Option 2 provides for a more balanced approach to ensure the Relevant Entities act independently. However, the reference to the composition of the management body of the management company/investment company and the depositary in case the Relevant Entities are included in the same group should be removed. For more detailed comments, please also refer to our answer to Question 13. 
<ESMA_UCITS_QUESTION_19>

1. Under the second option, do you consider that it would be appropriate to require that – whenever the Relevant Entities are part of the same group – at least one third of the members of the management body of the management company/investment company and depositary should be independent? Would you suggest any alternative percentage? If yes, please provide the reasons why. 
<ESMA_UCITS_QUESTION_20>
T As explained in our reply to Question 13, governance issues should not be tackled as part of the criteria for fulfilling the requirement for the management company and the depositary to act independently.  Alternatively, should ESMA wish to propose a specific number of Members or percentage as in the brackets of the draft advice, a lower number of Members or percentage should be indicated.

<ESMA_UCITS_QUESTION_20>

1. Do you agree that the concept of independence should be understood as requiring that independent directors should not be member of the management body or the body in charge of the supervisory function nor employees of any of the undertakings within the group?
<ESMA_UCITS_QUESTION_21>
No we do not agree. The concept of independence should not include members of the management body or employees of undertakings of the group, provided the undertakings are not the Depositary, or the Management company
<ESMA_UCITS_QUESTION_21>

1. Do you have knowledge of the impact that each of the two options identified would have in terms of restructuring the shareholding of any Relevant Entities or finding alternative service providers? If yes, please provide data and an estimation of the one-off and ongoing costs that would be incurred.
<ESMA_UCITS_QUESTION_22>
 First of all, please see our response to question 13. 
Moreover we would like to take advantage of this question to add the following elements; should option 1 be retained we are deeply concerned about the huge additional costs that this extension would entail. These costs are very likely to be ultimately borne by UCITS unit holders and appear to be disproportionate in comparison to the benefits they would enjoy in terms of increased protection. Asset managers and depositaries would be forced to undertake a major reorganization, UCITS would be forced to make massive, bulk transfers of their assets towards new depositaries. As mentioned above, the amount of assets to be transferred can currently in France be evaluated to 457 billions Euros, impacting approximately 62% of the Funder under Management. A significant amount of UCITS could be closed and their assets could be transferred to other less safe  (European or not) investment vehicles. 

In addition:
- such measure would have serious impact on the development and efficiency of the UCITS industry. It would impede on the growth of the several principal actors in this sector and put an undesired and unnecessary break on the well-performing UCITS markets
- Such measure could lead to seriously affect the European banking industry stability representing a danger for final investors.  
- On the other hand, UCITS management companies subject to the shareholding links would also face additional significant costs. This 1st option would weaken the management companies concerned and affect the assets protection and assets value.

In term of asset under management please find below the percentage of the total UCITS  AuM  that  would need to be transferred to another depositary :
•	In France :62%
•	In Luxembourg: 30.66 % (equally to € 755 484 million AuM) which is different from the estimate given  in the ESMA  impact assessment 
•	In Italy:  9 %
•	In Spain: 70 % 

But these costs would go far beyond the costs of transfer since option 1 would, in our view contradict, without any compelling grounds, the freedom of enterprise in the European financial and lead to a far reaching market restructuring detrimental to:
1) The employment in the financing sector,
2) The financing of the economy, 
3) The stability and safety of the whole UCITS model and so to investors, and
4) The stability of the banking sector. 
If Option 1 were to be pursued, a very rigorous cost/benefit analysis would need to be carried out.  We  do  not foresee any benefits  for the European funds industry and investors. Particularly when there is a readily available Union law-recognised solution for demonstrating independence (effective and robust management of conflicts) will deliver the investor protection outcome that that the UCITS Directive is designed to achieve. Option 2 (subject to our other comments) is the right Option to pursue.
<ESMA_UCITS_QUESTION_22>

Annex III

Cost-benefit analysis

1. Do you agree with ESMA’s approach to discard the second and third options described above?
<ESMA_UCITS_QUESTION_23>
 We do not agree with ESMA’s approach to discard the second option  as it is a more flexible solution than  option to meet the objective of independence between the depositary and the asset manager .
We agree with ESMA’s approach to discard the third option.
<ESMA_UCITS_QUESTION_23>
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