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AIC response to Call for Evidence
The Association of Investment Companies (AIC) is pleased to respond to ESMA’s call for evidence on the AIFMD passport and third country AIFMs.
The AIC is the trade body for investment companies, closed-ended investment funds with a corporate structure whose shares are traded on UK public markets (primarily the main market of the London Stock Exchange).  The sector is made up of some 400 companies with assets under management of £120billion.  Our members are AIFs. Like other companies, they are overseen by an independent board of directors.  They have the capacity to be an ‘internally managed’ AIFM or to appoint an external AIFM.  
The majority of the AIC’s members are UK based.  Most of our UK members have chosen to appoint an external AIFM, customarily an authorised fund manager.  These companies can, if they wish, benefit from the AIFMD marketing passport.  However, the passport is not a major benefit as the sector is overwhelmingly owned by UK institutional and retail investors.  The AIC has no members based in other EU Member States.
Other AIC members are located outside of the EU.  Many of these non-EU companies access the UK market under the national private placement regime (NPPR).  As far as the AIC is aware, none of our non-EU members have sought to register as a third country AIFM in any EU Member State other than the UK.
As a representative body the AIC has no direct experience of the AIFMD application or passporting process.  We have therefore restricted our feedback to observations on the general operation of the private placement regime.  This paper only replies to questions seeking feedback of this nature.
Q5: Have you been deterred from using the passport and if so – why? 

The availability of the passport to UK domiciled investment companies has not been particularly relevant to the sector.  The shares and securities of UK investment companies are exclusively admitted to trading on UK stock markets.  They are overwhelmingly owned by UK institutions and retail investors.

Q15: What have been the benefits of the National Private Placement Regimes (NPPR) to you? 

The National Private Placement Regime has been a significant benefit to non-EU investment companies.  There are around 100 non-EU investment companies, with total assets of around £30billion.  

Non-EU investment companies offer investment exposure not provided by their UK counterparts.  While some non-EU investment companies invest in quoted shares and other conventional asset classes, a significant proportion offer exposure to so called ‘alternative’ assets.  This includes property, infrastructure and private equity.  The investment company structure is an excellent mechanism for investors to gain exposure to these illiquid asset classes: investors are able to trade their shares between one another on a public stock market. Their investments are therefore liquid, even though the underlying assets may not be.  The use of public stock markets means that the underlying assets do not have to be sold to meet redemptions (as with an open ended structure).  The fund can be fully invested without any ‘cash-drag’ (that is, there is no need to hold cash to meet potential demand for redemptions so the end investor is fully exposed to the investment strategy of the fund).  Access to non-EU investment company shares therefore allows UK investors to diversify their asset exposure while maintaining the liquidity of their holdings.  They can make long term asset allocation decisions while retaining the flexibility to alter their exposure if their circumstances or needs change.  As UK investment companies are less able to offer such exposure efficiently, the NPPR has been invaluable in maintaining this position without disruption or significant extra costs being imposed on investors.

A number of the AIC’s non-EU members act as their own AIFM.  In this situation the company is both the AIF and the AIFM and both entities are outside the EU.  These companies gain access to the UK market under Article 42.  This has been a significant benefit as they have been able to comply without their access to the market being disrupted.  

At the same time, investors have continued to benefit from the wide array of regulatory mechanisms already established through EU law.  Where investment company shares are admitted to trading on the main market of the London Stock Exchange, the Prospectus and Transparency Directives apply.  Also, the Market Abuse Directive and EU money-laundering rules protect both consumers and the integrity of these public markets.   The mechanisms involved in trading the shares, including settlement and best execution, follow the high standards set by MiFID.  This network of EU regulation represents a very robust regime.
  
Additional rules imposed by the UK further support very high standards.  The UK Listing Rules, for example, impose independence requirements on the boards of investment companies as well as controls on ‘related party’ transactions.

Our non-EU members are also subject to high standards in their accounting practices.  Customarily they apply IFRS: some non-EU investment companies voluntarily adopt EU-IFRS.

These rules are applied in addition to the Article 42 requirements on the annual report, other disclosures to investors and reporting to the competent authority.

The Article 42 regime therefore creates a balance between market access and robust regulation.  The UK is able to ensure it is content with the level of regulation imposed.  At the same time, other Member States are able to determine for themselves if they wish to grant access to non-EU investment companies (or other types of AIFM) and, if so, what terms they might impose.  The control exercised by Member States includes determining whether or not retail investors should be allowed to purchase any AIF which is available in their domestic market.

Q16: What have been the obstacles or barriers to entry of the NPPR to you? 

We consider that the NPPR regime in the UK has operated effectively, without creating undue barriers.

The effective operation of the regime was assisted by ESMA’s work to identify in good time which non-EU jurisdictions operate ‘in line’ with international standards. 

Q21: What is the possible impact of an eventual extension of the passport to non-EU AIFMs on competition? 

The AIC anticipates that there would only be an extension of the passport to non-EU AIFMs if the full requirements of the AIFMD were imposed on AIFMs benefiting from this level of market access.  This has the potential to lead to significant market disruption if this was a precursor to switching off the NPPR.  Moving the regime in this direction would limit market access to only those AIFM able to comply with the full AIFMD requirements.  This would threaten to exclude non-EU AIFM/AIFs where non-EU jurisdictions were not prepared to adopt the detailed requirements of AIFMD.  This would potentially disrupt international capital market flows and raise precisely the same risks to EU markets and investors which were identified when the Directive was first debated.

The NPPR represents a sensible compromise to avoid these problems.  It allows full, passported access where the full requirements of the regime are imposed.  It also allows individual Member States to allow access to their own jurisdictions for non-EU AIF/AIFMs which do not apply the full rules.  These Member States are able to set the standards imposed according to the needs of their national market.  Article 42 explicitly provides that Member States may impose stricter rules than imposed by the NPPR if they wish.

There may be pressure from some stakeholders to allow the passport to non-EU AIFM.  If this approach were adopted, there must be no possibility that this will be taken forward as a precursor to ending the current NPPR.

In the absence of a passport for non-EU AIFM, the AIFMD does allow a non-EU provider wanting ‘passported’ access to the EU to establish an EU entity (and funds) to then benefit from cross-border market access.  This requires the adoption of the full AIFMD rules, but accepting this trade-off is a matter for the provider’s own commercial judgement.

The current regime therefore creates a balanced approach which, to date, has operated effectively.  There is no pressing need to change the regime.  

Q22: What are the risks of an eventual extension of the passport to non-EU AIFMs in relation to market disruptions and investor protection? 

Risks to the market and investors would arise if extending the AIFMD passport to non-EU AIFMs was a precursor to a ‘switch off’ of the current NPPR.  This would be highly undesirable and would raise precisely the same risks that led to the creation of the NPPR in the original negotiations.
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