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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - D Technical Advice under the CSDR, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_TA_CSDR_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider
Naming protocol:
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_ TA_CSDR _NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were ESMA, the name of the reply form would be ESMA_ TA_CSDR _ESMA_REPLYFORM or ESMA_CE_AIFMD_ESMA_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 19 February 2015. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
General information about respondent
	Are you representing an association?
	Yes

	Activity:
	Credit Institution

	Country/Region
	Netherlands



Q1: 	What are your views on the proposed basis for the cash penalty calculation? 
<ESMA_QUESTION_TA_CSDR_1>

DACSI agrees with the proposed approach. 
We consider that the concept of a reference price is the best imaginable way of taking into account the objectives of the penalty system. In particular, it provides the most effective and fair results where a chain of transactions is involved and parties in the middle of the chain are both to pay and to collect penalty amounts. 

However, we note that populating and distributing reference prices daily will be a challenge. It is essential that reference prices are determined – either by sourcing or by calculation – uniquely and timely. Hence, the determination should take place centrally, i.e. by the issuer CSD of the relevant instrument. Any decentralised determination could lead to differing outcomes; the time needed for a solution of differences would be prohibitive.

We underline that portfolio transfers (transfers of positions with the same beneficial owner)  have to be excluded from the penalty calculation: even when delivered through a chain of intermediaries, no other entity than the one who is essentially delivering and receiving the (set of) instruments could be harmed by any failure in the deliveries. Application of the penalty regime on portfolio transfers could – in case of failed deliveries – lead to enormous penalty amounts to be channelled through the chain without contributing to the objective of the regime, as no third parties can be adversely affected.
NB:   the attribute “portfolio transfer” (PORT) is already widely used in the industry and a trigger for dedicated processing.

<ESMA_QUESTION_TA_CSDR_1>

Q2:	What are your views on the proposed approach regarding the categories of financial instruments and the penalty rates? In particular, do you consider that these penalty rates could dis-incentivise trading in small caps? Please provide evidence to support your views.
<ESMA_QUESTION_TA_CSDR_2>

DACSI agrees with the proposed approach. 
Although the chosen levels for the proportional penalty rates may be arbitrary and at least rough, we concur with the considerations used for defining the different instrument categories. Given these considerations, any rate level will be arbitrary, but the small number of categories and the relatively round numbers serve the purpose of simplicity quite well. In DACSI’s opinion, any addition of granularity would be unnecessary, while in conflict with simplicity and not required by the deterrence concept.
No, we do not expect that these rates would dis-incentivise small cap trading, since in general trading in small caps is more often triggered by buy-and-hold strategies as compared to highly liquid large caps, and hence will be affected less by failed settlements and subsequent penalties.

<ESMA_QUESTION_TA_CSDR_2>

Q3:	What are your views on the proposed approach regarding the increase and reduction of the basic penalty amount?
<ESMA_QUESTION_TA_CSDR_3>

DACSI completely agrees with the considerations in par. 58-59 and with the conclusion that no increase or reduction should be applied. 

In par. 60, ESMA provides some examples of situations where the penalty could be reduced to zero. DACSI would like to express its support for this approach. However, DACSI would like to ask ESMA to provide clearer guidance on the exact cases where the penalty rate can be reduced to zero. A harmonised approach on this policy would exclude that different markets follow their own rules resulting in a non-level playing field in the EU and possibly in regulatory arbitrage.

<ESMA_QUESTION_TA_CSDR_3>
[bookmark: _GoBack]
Q4:	What are your views on the proposed approach regarding the cash penalties in the context of chains of interdependent transactions?	
<ESMA_QUESTION_TA_CSDR_4>

DACSI fully supports this approach. 

It is well noted that only intermediaries in the delivery chain of interdependent transactions are to be part of the penalty scheme; intermediaries who act as an agent in the trading phase only, are not to be affected.

<ESMA_QUESTION_TA_CSDR_4>

Q5:	Do you agree with the proposed frequency of one year for the assessment of the substantial importance of a CSD in another Member State?
<ESMA_QUESTION_TA_CSDR_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TA_CSDR_5>

Q6: 	What are your views on the proposed indicators? 
<ESMA_QUESTION_TA_CSDR_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TA_CSDR_6>

Q7: 	What are your views on the proposed thresholds?
<ESMA_QUESTION_TA_CSDR_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TA_CSDR_7>

Q8: 	Do you believe that the proposed indicators and thresholds are relevant in the case of government bonds? If not, please provide details and arguments.
<ESMA_QUESTION_TA_CSDR_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_TA_CSDR_8>
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