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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Discussion Paper on Review of Article 26 of RTS 153/2013, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_ QUESTION_RTS_153_26_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_ RTS_153_26_NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_RTS_153_26_XXXX_REPLYFORM or 
ESMA_RTS_153_26_XXXX_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.

Deadline
Responses must reach us by 30 September 2015.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]
Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



Introduction
Please make your introductory comments below, if any:
< ESMA_COMMENT_RTS_153_26_1>
FIA Global,[footnoteRef:2] the International Swaps and Derivatives Association (“ISDA”)[footnoteRef:3] and the Investment Association (“IA”)[footnoteRef:4] (together, the “Trade Associations”) welcome this opportunity to respond to the Discussion Paper reviewing Article 26 of RTS No 153/2013 with respect to client accounts. [2:  FIA Global, the alliance of FIA, FIA Europe and FIA Asia, is the primary global industry association for centrally cleared futures, options, and swaps. FIA Global’s membership also consists of clearing members, end users, the major global futures exchanges, clearinghouses, trading platforms, technology vendors, legal services firms, and consultancy firms that, together, make central clearing possible.  FIA Global’s clearing member constituents manage their risk and their clients’ risks through clearing on CCPs worldwide.]  [3:  ISDA’s members comprise a broad range of derivatives market participants, including corporations, investment managers, government and supranational entities, insurance companies, energy and commodities firms, and international and regional banks. In addition to market participants, members also include key components of the derivatives market infrastructure, such as exchanges, intermediaries, clearing houses and repositories, as well as law firms, accounting firms and other service providers.]  [4:  The Investment Association represents UK investment managers. IA has over 200 members who manage more than £5.5 trillion for clients around the world, helping them to achieve their financial goals. IA’s aim is to make investment better for clients, companies and the economy so that everyone prospers.] 


The Trade Associations note at the outset that the Committee on Payments and Market Infrastructures (“CPMI”) and the International Organization of Securities Commissions (“IOSCO”) announced in July the start of the first Level 3 assessment of the implementation of the Principles for financial market infrastructures (“PFMIs”).  We expect that one part of that effort will focus on CCP margin methodologies and the extent to which they align with international standards across jurisdictions and CCPs.  We also expect that effort to consider margin methodologies as they apply to both house and client positions, across a variety of account structures, at CCPs both inside and outside of Europe.  Our members look forward to supporting that effort, including with quantitative analysis to the extent appropriate, as we are eager to support regulatory consistency globally, including between the regulatory regimes of the U.S. and the EU.  In light of these larger efforts now underway, we believe it is premature to submit detailed quantitative material in this particular response.  We can, however, offer some general views shared by our members.
As Principle 6 of the PFMIs notes, a CCP should “have a margin system that establishes margin levels commensurate with the risks and particular attributes of each product, portfolio, and market it serves” and “adopt initial margin models and parameters that are risk-based and generate margin requirements sufficient to cover its potential future exposure to participants in the interval between the last margin collection and the close out of positions following a participant default.”[footnoteRef:5]  [5:  Principles for financial market infrastructures (April 2012) compiled by the Committee on Payment and Settlement Systems and the International Organization of Securities Commissions.  ] 

Consistent with this principle, our members believe that the calculation of appropriate margin levels for client accounts at CCPs must take into account several factors in order to ensure that the amount of margin the CCP collects is consistent with its default management objectives, viewed in light of the legal, regulatory and contractual framework in which it operates.  These factors include the relevant MPOR and whether such margin requirements are calculated on a net or a gross basis across clients of a single clearing member, but they should also include other factors such as those listed in Paragraph 2 of Article 24 of Regulation (EU) No 153/2013, including (i) the complexities and level of pricing uncertainties of the product class that limit the validation of the calculation of margin, (ii) the risk characteristics of the product class, (iii) the degree to which other risk controls do not adequately limit credit exposures and (iv) the inherent leverage of the product class, including volatility, concentration among market participants and ability to close out.  We also note that, as required by Article 49 of Regulation (EU) no 648/2012 and Articles 58 and 59 of Regulation (EU) No 153/2013 respectively, CCPs should regularly review the models and parameters adopted to calculate their margin requirements and other risk control mechanisms, and should continuously test and review their default procedures to ensure practicality and effectiveness, including rigorous testing of their margin methodologies.  We therefore believe the regulatory framework for the calculation of margin should not prescribe one particular standard applicable to each element of a CCP’s margin calculation methodology.  Instead, the regulatory framework should focus on ensuring that a CCP implements a robust margin framework based on a set risk criteria that ensures that it can collect enough margin to manage its default management processes while taking into account the practical realities of its ability to port and, if necessary, liquidate client positions and collateral.
We believe this means that the regulatory framework for the calculation of client margin should:

(a) allow CCPs to use an MPOR that is appropriate to the relevant product in light of the CCP’s default management objectives; 

(b) not strictly distinguish between products based upon whether they are executed in the OTC market or on a regulated exchange; and

(c) not vary solely on the basis of the type of account structure. 
 
We note that, although we are not providing specific quantitative analysis in this response, we believe some of the CCPs may do so, and, in any event, they are likely to be best placed to provide this analysis to you given the timeframe for the response and a CCP’s more comprehensive set of data. 

Nevertheless, we believe it may be helpful to set out, in general terms, what we believe to be the analytical impact of the two drivers of margin calculation addressed in the Discussion Paper – (i) collection of client margin at the CCP on a net vs. gross basis, and (ii) calculation of margin on the basis of a one-day vs. two-day MPOR.

Margin Methodology (Net vs. Gross)

· Article 48(5) of Regulation (EU) No 648/2012 facilitates the transfer of the assets and positions of clients in an OSA to another clearing member, without the consent of the defaulting clearing member, provided all clients in such OSA have designated the same back-up clearing member.  Market experience has shown that diverse groups of clients are unlikely to designate the same back-up clearing member, making post-default porting of client positions held in an OSA unlikely.  However, when coupled with the necessary collateral tracking systems, gross margining would improve the likelihood of porting individual client positions and assets with the consent of the defaulting clearing member, even in an OSA, to the extent that the identity of the client is known to the CCP.  In a net margin methodology, it is much less likely that the CCP will be able to port a client’s position together with the relevant collateral, even with the consent of the defaulting clearing member, as the identity of each client and such client’s corresponding positions and collateral are likely unknown to the CCP.  Therefore, in a net OSA, porting of individual client positions to different back-up clearing members, even with the consent of the defaulting clearing member, would occur only if the relevant client re-posts the necessary collateral to the new clearing member.
· Although it is currently possible for a CCP to offer a gross OSA that allows for porting of individual client positions and collateral to separate replacement clearing members by including provisions in its rules deeming such replacement clearing members as having agreed to the relevant post-default porting system, there are numerous legal, operational and commercial difficulties in doing so.  As a result, we believe further amendments to EU legislation would provide an improved legal framework to facilitate the porting of individual client positions and assets from a gross OSA, without the consent of the defaulting clearing member, to separate replacement clearing members.  
· As compared to a net methodology, gross margining heightens the probability that clients’ requisite collateral will not be tied up in the insolvency administration of a defaulting clearing member, because the gross margin collected from clients will be passed along to the CCP on a gross basis by the clearing member, thus leaving little, if any, client collateral at the clearing member to be caught up in an insolvency administration.
· As the Discussion Paper notes, a gross margin methodology will, all other things being equal, cause more client margin to be posted directly with the CCP, while less is retained by the clearing members.  This should increase the likelihood that the CCP will have sufficient margin to cover any losses from the phased liquidation of the positions of individual clients, rather than the liquidation of all client positions as a single portfolio. 
   
Duration of MPOR

· Similar to margin methodology (as described above), the duration of the MPOR is only one factor among many that CCPs must consider in determining the amount of client margin they require.
· CCPs should be required to use a MPOR that is consistent with their default management framework, but this may vary according to (i) the time necessary to allow for porting of clients’ positions to a back-up clearing member and (ii) the time necessary to liquidate the relevant positions if porting does not occur within the relevant timeframe.
· The MPOR should not depend upon the applicable account structure or product classification (i.e., OTC vs. ETD).  This is reinforced by Paragraph 3 of Article 26 of the RTS, requiring CCPs to consider the factors specified in Paragraph 2 of Article 24 when evaluating the time horizon for the liquidation period, including (i) the complexities and level of pricing uncertainties of the product class that limit the validation of the calculation of margin, (ii) the risk characteristics of the product class, (iii) the degree to which other risk controls do not adequately limit credit exposures and (iv) the inherent leverage of the product class, including volatility, concentration among market participants and ability to close out.
· [bookmark: _GoBack]The MPOR does not operate alone and therefore must be considered in conjunction with other CCP risk management practices, including the assessment of liquidity and concentration margin (which is assessed at a portfolio level).  A CCP’s application of offsets across products also has an important impact on the amount of margin it collects.  At some CCPs today, the combination of these factors tends to increase the amount of margin held at the CCP under a gross methodology, even where the MPOR is shorter.
 < ESMA_COMMENT_ RTS_153_26_1>

ESMA welcomes views on the assumption that client margins maintained at CCP level on a OSA gross margining with one-day liquidation period would generally be higher than margin held at the CCP under an OSA net with a two-day liquidation period. Please, provide quantitative analysis on the effect of the reduction of margin on the basis of 2 vs. 1 day MPOR and of the net (between clients’ positions) margining vs gross margining. Please also consider the potential impact of the case in which a one-day OSA gross is considered equivalent to the EU system and the RTS are not changed and the impact for the whole system if the MPOR at CCP level is reduced.
<ESMA_QUESTION_RTS_153_26_1>
We believe it is difficult to predict the exact impact on the market if a one-day gross OSA is considered equivalent to the EU system and the RTS is not changed. Although we have not seen the precise situation that would result from this scenario, CCPs have had different margining regimes for some time.  Margin is not the only factor analysed by clients when determining the most appropriate CCP through which to clear their trades.  Other factors evaluated, and likely of more importance to clients, include the product being cleared, the liquidity of that product, segregation options and requirements (e.g., account structures and mutualization) and portability.  In addition, it is probable that the MPORs applied by CCPs across jurisdictions will be greater than the minimum requirements prescribed by the relevant regulators, in which case, the impact of such a scenario will be minimal. 

A consideration of the potential impact for the entire system if the MPOR at the CCP level is reduced to one-day for gross OSAs requires an analysis of the resultant costs and benefits applicable to each interested party. 

· CCPs:  Generally, the application of a one-day gross methodology to a well-balanced portfolio will yield higher client margins at the CCP level than a comparable two-day net methodology (i.e., where both CCPs use SPAN or VaR, for example).  Where this is not the case, adding the assessed concentration margin may significantly reduce, if not eliminate, any distinction, at least for larger portfolios.  Furthermore, because a gross margin methodology likely allows for a greater portion of customer margin to be held directly by a CCP, such methodology (i) improves the likelihood of porting of clients’ positions (as described above) and (ii) may provide a CCP, depending on its default management procedures, with access to greater liquidity with which to manage the default of a clearing member.  Although we acknowledge that client portability will tend to reduce the amount of client margin available to the CCP in the event of a clearing member default, CCPs are still likely to have more margin available to manage such default through the application of a one-day gross, rather than a two-day net, methodology, depending on the directionality of the portfolio.  In the case of a unidirectional portfolio, one-day gross will typically generate lower amounts of client margin than two-day net; however, the application of additional concentration charges by CCPs may reduce this effect, at least for larger portfolios. 
· Clearing Members:  A differentiation in the margin methodology (e.g., net vs. gross) will likely have more of a commercial impact on clearing members, while the difference between a one-day and two-day MPOR will have a risk-related impact.  Because many clearing members pass on the margin requirement of the CCP to clients, a decrease in the duration of MPOR may reduce the amount of margin collected by clearing members.  Less overall margin in the system has the potential to increase systemic risk by increasing the likelihood that such clearing members’ default resources could be utilized.  In addition, and as acknowledged by ESMA in the Discussion Paper, a gross margin methodology may reduce excess collateral at the clearing member level despite the flexibility clearing members have to call for additional margin.  As a result, a gross margin methodology could be more costly for clearing members if they have to cover increases in positions or intra-day margin calls by the CCP with their own capital.  Such coverage will increase clearing members’ risk exposure to their clients as well as the amount of capital required to be applied by clearing members to support their clearing function.  Furthermore, a shift to a gross margin methodology could prove costly to clearing members due to substantive technological and operational changes that will be required as a result of such change.  At the same time however, a gross margin methodology may reduce other clearing member costs because an increase in client margin at the CCP level may decrease clearing member default fund requirements. 
· Clients:  As noted earlier, a gross margin methodology will tend to facilitate porting of client positions upon the default of a clearing member, which will be beneficial to clients.  As the Discussion Paper notes, clearing members will collect margin from each client on the basis of that client’s positions cleared through that clearing member and therefore clients will always post margin to clearing members on a gross basis, regardless of whether the relevant CCP calculates its margin requirements on a gross or net basis.  It is possible that in certain circumstances, then, where a CCP moves from calculating margin on a two-day net basis to a one-day gross basis, clients might post less margin overall.  In practice, however, this may well be mitigated by a variety of factors, including the relevant clearing member’s assessment, and whether the CCP applies any additional charges due to concentration of positions or other factors.
<ESMA_QUESTION_RTS_153_26_1>
If the RTS were modified to allow one-day gross margin collection for ETDs, should this be extended to financial instruments other than OTC derivatives? What are the costs and benefits of either approach?
<ESMA_QUESTION_RTS_153_26_2>
The other instruments included within the MiFID/MiFID II definition of “financial instruments” include “transferable securities”, “money-market instruments” and “units in collective investment undertakings”. As the focus of our group is cleared derivatives, we do not believe we are well-positioned to assess the impact of a change in the RTS on these instruments.
<ESMA_QUESTION_RTS_153_26_2>
If a differentiation of MPOR is made for ETDs depending on the gross or net collection of margins, should this differentiation be made for OTC derivatives as well? Would seven days MPOR for OTC derivatives be appropriate for net OSA? Please, provide quantitative analyses in support of your answer.
<ESMA_QUESTION_RTS_153_26_3>
As noted above, the regulatory framework for the collection of client margin should not strictly distinguish between products based upon whether they are executed in the OTC market or on a regulated exchange.  As a result, we do not believe that a particular methodology should be definitively prescribed for OTC derivatives versus ETDs.  Rather, the calculation of appropriate margin levels for client accounts at CCPs must take into account multiple factors in order to ensure that the amount of margin the CCP collects, regardless of the underlying product type, is consistent with its default management objectives, viewed in light of the legal, regulatory and contractual framework in which it operates.

Although seven days may be an appropriate MPOR for a net OSA in respect of certain products, we believe that regulators should not prescribe a specific MPOR that is distinguished purely on the basis of the execution venue of the product or the relevant account structure.  It is also worth noting that currently the use of net OSAs for OTC derivatives is not prevalent in practice, so the relevant comparison is only between gross OSAs and ISAs, for which, as noted below, we do not see a basis for differentiation of MPORs.
<ESMA_QUESTION_RTS_153_26_3>
Should ISA and gross OSA be treated equally in terms of MPOR? Please provide quantitative evidence to support your arguments.
<ESMA_QUESTION_RTS_153_26_4>
As noted earlier, we do not believe particular account structures should have prescribed MPORs. Because the MPOR will likely take into account the time necessary to allow for porting of clients' positions and the time necessary to liquidate the relevant positions, the duration of the MPOR applied by the CCP to different account structures for the same underlying product will primarily depend on an evaluation of such CCP’s ability to port client positions and collateral to one or more back-up clearing members (as the liquidation period will not differ for the same product across account types).  We would expect that a CCP with a well configured gross OSA account structure that allows for the efficient porting of client positions and collateral in the event of a clearing member default would likely use the same MPOR for the same product held in a gross OSA or an ISA.  It is possible, however, that, based on an assessment of all relevant factors, a CCP may conclude that applying different MPORs to different account structures may be appropriate.
<ESMA_QUESTION_RTS_153_26_4>
Do you consider that specific conditions should apply in order to ensure that margins are called intraday in case the MPOR is reduced to 1-day under a gross client margins collection?
<ESMA_QUESTION_RTS_153_26_5>
We believe this question suggests that ESMA considers that additional intraday margin calls might be a substitute for the CCP having less margin when a one-day gross methodology is used.  We do not think this should be so, however.  Under Article 41(3) of Regulation (EU) No 648/2012, an EU CCP is obliged to call margin intraday in order to maintain the limits on its credit exposures from clearing members such that it can carry out its default management procedures to port or liquidate the positions in the event of a clearing member default.  The need to call margin intraday can therefore be considered independent of the specific MPOR employed by the CCP.  In any event, as noted above, we do not believe that a one-day gross methodology will necessarily generate lower amounts of client margin at the CCP level than two-day net.  As mentioned above, even in the case of a large, unidirectional portfolio, additional concentration charges applied by the CCPs may significantly reduce any distinction in the amount of margin held at the CCP under a one-day gross methodology and a two-day net model. Secondly, it is important to note that intraday margin would not be a substitute for a CCP having insufficient collections generally.  In addition, such specific conditions would fundamentally change the way clearing members risk-manage their exposures to clients and would require them to reconsider the coverage of their own intraday liquidity needs given that clearing members, rather than clients, would be required to post intraday margin in the first instance on client accounts.  Provided a CCP adequately assesses the factors necessary in order to calculate appropriate margin levels for client accounts, no additional specific conditions with respect to the calling of intraday margin requirements should be necessary.  (We note, though, that to the extent a CCP does require intraday margin, it should be transparent about the circumstances in which it would do so in order to allow clearing members and clients to model such requirements effectively.)
<ESMA_QUESTION_RTS_153_26_5>
Do you agree that entities of the same group as clearing members should not be allowed to benefit from a lower MPOR even if they chose an OSA gross or ISA account? What are the costs and benefits of either approach?
<ESMA_QUESTION_RTS_153_26_6>
We believe this is a question that is better answered pursuant to the review of global margin standards that is currently being undertaken by CPMI-IOSCO. We do not believe, however, that MPOR should depend upon the type of account (i.e., house or client), the applicable account structure (i.e., gross vs. net) or the product classification (i.e., OTC vs. ETD), but should instead be based on an assessment of all factors comprising the CCP’s risk management framework as such factors apply to the underlying product and the relevant portfolios.  As a result, CPMI-IOSCO should also consider an evaluation of the treatment of both clearing members and clients, and assess whether such entities should be treated equally from a regulatory standpoint with respect to the applicable MPOR regardless of their corporate structure.
<ESMA_QUESTION_RTS_153_26_6>
Do you consider that specific conditions (e.g. compulsory pre-existing arrangement with a back-up clearing member) should apply in order to enhance the portability of client positions in order to benefit for the gross margining with one-day liquidation period? What conditions in your view would enhance the portability of client accounts? What are the costs and benefits of the suggested condition? Is it feasible that each client in an OSA would nominate a back-up clearing member or could this be a practical impediment to the establishment of gross margining? Is it feasible to expect an alternative clearing member to guarantee to accept porting of a client’s positions in the event of the primary clearing member’s default?
<ESMA_QUESTION_RTS_153_26_7>
Guaranteed Porting is Economically Unviable

· We believe that guaranteed portability of a client’s positions in the event of a clearing member default is an unrealistic condition for several reasons, most notably the high costs and likely remote benefits associated with such an arrangement.  Specifically, we note that: 
· Back-up clearing members would need to identify and consider the client portfolios in their leverage ratio and regulatory capital calculations upon the acceptance of the portfolio, but this would be impossible to assess before the point of the primary clearing member’s default. 
· The leverage ratio currently has a significant impact on clearing members, and as a result, clearing members may be less willing or able to accept new forward-looking, unknown liabilities.  The leverage ratio implications of guaranteed portability at the time of porting would therefore prompt more clearing members to cease their activities as this will affect their ability to maintain a sustainable clearing business.  This will lead to a further reduction in the number of clearing members and potentially higher systemic risks.[footnoteRef:6] [6:  Prior to considering guaranteed portability, ESMA is urged to provide clarity on leverage ratio implications and whether the positions of clients with which back-up clearing arrangements are in place are in scope of the exclusions described in Articles 304 and 305 of Regulation (EU) No 575/2013 (CRR) regarding the treatment in the own funds requirements for exposures to a CCP.] 

· Back-up clearing members may require clients to post more collateral for the same position (i) if they consider the open position riskier than the primary clearing member of the client did; and/or (ii) to reduce the total net exposure to the client (depending on the back-up clearing member’s credit analysis).

Guaranteed Porting is Operationally Unfeasible

· External events (e.g., stressed market conditions) are unknown and impossible to predict at the time back-up clearing members would be required to commit to accept ported client positions in the event of a clearing member default.  Such unpredictability effectively prevents back-up clearing members from being able to guarantee portability, as a proper risk assessment is not possible until the actual date of the primary clearing member’s default.
· There are also significant operational hurdles to guaranteed portability, including:
· Back-up clearing members could only accept ported positions if they have sufficient clarity on the scope, size and risk levels in the portfolio, as well as the available collateral associated with the portfolio, prior to the time of porting. 
· Back-up clearing members would need to be fully informed about both a client’s positions and the collateral posted at such client’s primary clearing member from the point in time that the guarantee would become valid.
<ESMA_QUESTION_RTS_153_26_7>
Is there any other aspect or concern that ESMA should consider when reviewing Article 26 with respect to client accounts?  
<ESMA_QUESTION_RTS_153_26_8>
 We think there are a number of additional issues that should be considered when reviewing margin methodology (including, for example, the relationship between margin methodology and the sizing of the default fund) and we expect to submit further comments on these matters in connection with the CPMI-IOSCO process.
 <ESMA_QUESTION_RTS_153_26_8>
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