	
	











[image: esma_8_V3]

	18 February 2015



	Reply form for the 
Addendum Consultation Paper on MiFID II/MiFIR 


	 


[image: esma_8_V3][image: report_db] 
[image: esma_8_V3_no_claim]

	
	9



	Date: 18 February 2015


[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Addendum Consultation Paper on MiFID II/MiFIR, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_ QUESTION_MIFID_ADD_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MiFID_ADD_NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_MiFID_ADD_ESMA_REPLYFORM or 
ESMA_MiFID_ADD_ESMA_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.

Deadline
Responses must reach us by 20 March 2015.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]
Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	London Stock Exchange Group plc
	Confidential[footnoteRef:2] [2:  The field will used for consistency checks. If its value is different from the value indicated during submission on the website form, the latest one will be taken into account.] 

	☐
	Activity
	Regulated markets/Exchanges/Trading Systems

	Are you representing an association?
	☐
	Country/Region
	Europe



Introduction
Please make your introductory comments below, if any:
< ESMA_COMMENT_MIFID_ADD_1>
London Stock Exchange Group plc (LSEG) is a financial market infrastructure provider, headquartered in London, with significant operations in Europe and North America.  LSEG welcomes the opportunity to respond to ESMA’s Addendum Consultation Paper on the implementation of MiFID II/MiFIR.

LSEG operates a range of international equity, fixed income and derivatives markets, including: London Stock Exchange; Borsa Italiana; MTS Group and Turquoise; post-trade and risk management, including Cassa di Compensa/zione e Garanzia (CC&G), the EMIR authorised CCP; Monte Titoli, the Italian CSD; and globeSettle, a new CSD based in Luxembourg; and is majority owner of the multi-asset global CCP, LCH.Clearnet Group serving major international exchanges and platforms, as well as a range of OTC markets (with EMIR authorised CCPs in France and the UK).  LSEG operates the EMIR authorised trade repository UnaVista, and offers a range of real-time and reference data products, as well as access to international equity, bond and alternative asset class indices, through the leading index providers, FTSE International Ltd and Frank Russell Company.

As a general comment, we note that the process of trade reporting for OTC derivatives is relatively new and the analysis of such data may take time to settle.  In particular, the analysis is based on a relatively short period of data, 1 March 2014 – 31 May 2014 and, as ESMA itself points out, a significant proportion of the dataset relating to indexes and single name CDS was excluded because the tenor could not be calculated due to data quality issues.  Therefore, we suggest that the use of such data in regulatory decision making processes should be carefully considered, to ensure its relevance and validity. 

For further information contact: Steven Travers/Sean Schneider, Regulatory Strategy, LSEG (stravers@lseg.com/sschneider@lseg.com) or Valentina Cirigliano, Regulatory Strategy, LCH.Clearnet (valentina.cirigliano@lchclearnet.com). 
< ESMA_COMMENT_MIFID_ADD_1>

Do you agree with ESMA’s proposal for the definition of a liquid market? Please provide an answer detailed per asset class identified (deliverable forwards, non-deliverable forwards, options, swaps, spread betting contracts and futures) addressing the following points: 
Would you use different qualitative criteria to define the sub-classes? Please also specify if you agree in distinguishing or not distinguishing between deliverable and non-deliverable contracts. If you would distinguish between deliverable and non-deliverable contracts for other classes besides forwards, please provide your feedback as specific as possible with regard to the sub-classes that should be deemed liquid for deliverable contracts and those for non-deliverable contracts, pointing out the differences between the two sub-groups.
Would you use different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you define some specific classes declared as liquid in ESMA’s proposal as illiquid (and vice versa)? Please provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_1>
Do you agree with ESMA’s proposal for foreign exchange derivatives? Please specify, for each sub-class (non-deliverable forwards (NDF), deliverable forwards (DF), FX options, FX swaps, spread betting and FX futures) if you agree on the following points providing reasons for your answer and, if you disagree providing ESMA with your alternative proposal: 
1. deferral period set to 48 hours
size specific to the instrument threshold set as 50% of the large in scale threshold
volume measure used to set the large in scale and size specific to the instrument threshold as specified in Annex II, Table 3 of draft RTS 9
pre-trade and post-trade thresholds set at the same size
large in scale thresholds: (a) state your preference for the system to set the thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the thresholds) (b) in the case of a preference for a system with no recalculation (i.e. option 1), provide feedback on the thresholds determined. In the case of a preference for a system with recalculation (i.e. option 2), provide feedback on the thresholds determined for 2017 and on the methodology to recalculate the thresholds from 2018 onwards including the level of granularity of the classes on which the recalculations will be performed
for non-deliverable forwards (NDF) and spread betting contracts only: express your preference for either “Alternative A” or “Alternative B”. If you disagree with both ESMA’s proposal provides your alternative proposal for the LIS threshold floor.
<ESMA_QUESTION_MIFID_ADD_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_2>
Which is your preferred option for the definition of a liquid market of single name CDS? Please provide an answer detailed per underlying issuer type identified (sovereign and corporate), addressing the following points: 
1. Would you use different qualitative criteria to define the sub-classes?
Would you use different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you define classes declared as liquid in ESMA’s proposal as illiquid (or vice versa)? Please provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_3>
We believe that Option A is too broad. Basing liquidity on tenor/currency alone does not take into account the differences in trading activity of individual names.

Option B is therefore the preferred choice.  It should be noted that Index composition is based on, amongst other things, observed market liquidity in the period before a new series is issued.  This means that any single names that are replaced when a new index series is issued are, by definition, illiquid when compared to the other index constituents.  Therefore, even with Option B, some illiquid single names, on which there has been relatively little recent trading activity, will still be considered liquid for 30 days after the new index series is issued. To help address this point, we suggest that the “most recent series” of a liquid CDS index is used as the reference point for a single name CDS.
<ESMA_QUESTION_MIFID_ADD_3>
For all the other classes (CDS Index, Bespoke basket CDS, CDS index options and Single name CDS options): do you agree with ESMA’s proposal for the definition of a liquid market? Please provide an answer detailed per contract type (CDS and CDS options), underlying type (index, single name, bespoke basket) and underlying identified, addressing the following points: 
1. Would you use different qualitative criteria to define the sub-classes?
Would you use different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you define classes declared as liquid in ESMA’s proposal as illiquid (or vice versa)? Please provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_4>
Do you agree with ESMA’s proposal for credit derivatives? Please specify, for each sub-class (single name CDS, CDS index, bespoke basket CDS, single name CDS options, CDS index options) if you agree on the following points providing reasons for your answer and, if you disagree providing ESMA with your alternative proposal: 
1. deferral period set to 48 hours 
size specific to the instrument threshold set as 50% of the large in scale threshold 
volume measure used to set the large in scale and size specific to the instrument threshold as specified in Annex II, Table 3 of draft RTS 9
pre-trade and post-trade thresholds set at the same size 
large in scale thresholds: (a) state your preference for the system to set the thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the thresholds) (b) in the case of a preference for a system with no recalculation (i.e. option 1), provide feedback on the thresholds determined. In the case of a preference for a system with recalculation (i.e. option 2), provide feedback on the thresholds determined for 2017 and on the methodology to recalculate the thresholds from 2018 onwards including the level of granularity of the classes on which the recalculations will be performed.
<ESMA_QUESTION_MIFID_ADD_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_5>
Do you agree with ESMA’s proposal for the definition of a liquid market? Please provide an answer detailed per class of derivatives (freight derivatives, emissions derivatives, weather derivatives and other exotic derivatives) and contract type identified (options, futures, forwards, swaps, others). If you do not agree with ESMA’s proposal for the definition of a liquid market, please specify per class of derivatives and contract type identified:
1. your alternative proposal;
which qualitative criteria would you use to define the sub-classes;
which parameters and related threshold values would you use in order to define a sub-class as liquid. Please, provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_6>
Which is your preferred option? Please express your preference either for “Alternative A” or for “Alternative B”. If you disagree with both ESMA’s proposals provide your alternative proposal by answering the following question.
<ESMA_QUESTION_MIFID_ADD_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_7>
Please specify, for each class (defined as follows if you have stated your preference for Alternative A: freight derivatives, emissions derivatives, weather derivatives and other exotic derivatives. Defined as combination of underlying type and contract type if you have stated a preference for Alternative B: freight options, freight futures, freight forwards, etc.) if you agree on the following points providing reasons for your answer and, if you disagree, providing ESMA with your alternative proposal: 
1. deferral period set to 48 hours 
size specific to the instrument threshold set as 50% of the large in scale threshold 
volume measure used to set the large in scale and size specific to the instrument threshold as specified in Annex II, Table 3 of draft RTS 9
pre-trade and post-trade thresholds set at the same size 
large in scale thresholds: (a) state your preference for the system to set the thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the thresholds) (b) in the case of a preference for a system with no recalculation (i.e. option 1), provide feedback on the thresholds determined. In the case of a preference for a system with recalculation (i.e. option 2), provide feedback on the thresholds determined for 2017 and on the methodology to recalculate the thresholds from 2018 onwards including the level of granularity of the classes on which the recalculations will be performed.
<ESMA_QUESTION_MIFID_ADD_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_8>
Do you agree with the approach taken for shares where any CFD based on a liquid share would be considered as having a liquid market? More specifically, please provide feedback on the following:
1. Would you prefer to follow a similar approach as that proposed in option 2 on liquidity for equity derivatives (paragraph 90 page 132 of December CP), i.e. qualify all CFDs on equity as liquid irrespectively of the liquidity of the underlying?
Would you have used different criteria to define the classes or sub-classes?
Would you have used different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you support extending the approach taken for shares to other equity (ETFs, depositary receipts and certificates) and equity-like instruments? 
<ESMA_QUESTION_MIFID_ADD_9>
(1) We suggest an alternative approach.  We believe that ESMA should ensure that the transparency regime for CFDs is the same for equivalent financial derivatives so that there is no scope for regulatory arbitrage. The consequence of an imbalanced regime would be that investors may prefer to hedge their exposures using CFDs instead of Exchange Traded Derivatives because there is more scope for off-exchange trading (outside order books of Regulated Markets, MTFs or OTFs).

The liquidity of the underlying should not be the sole criterion for determining the liquidity of a CFD.  This is because there may be significant variations in the terms and obligations of CFDs which, depending upon the bespoke nature of the contract can impact liquidity in addition to the underlying. 

(2) We question why ESMA has suggested different approaches for equity derivatives and equivalent equity CFDs. As noted in our response to Q63 of the December CP, our preferred approach for equity derivatives would be to first to examine the relationship of the underlying security and the derivative. It is rare to find an equity derivative that is liquid when the underlying security does not have a liquid market. It is also clear that it is usually the most liquid names of a major index (e.g. FTSE 100, FTSE MIB, CAC 40, DAX etc.) that are liquid and frequently traded derivatives on the order book.  Therefore, we suggested that ESMA should consider if derivatives with underlyings that do not have a liquid market or where the underlying is not part of a major index (as defined in CRD IV), can be automatically classified as illiquid.

Where underlyings are found to have a liquid market, the second aspect when determining liquid or illiquid sub-classes should be considering, as ESMA notes, the average number of trades per day and average notional amount per day, as well as, what bespoke terms, notional amounts outstanding and maturity would cause the CFD to have impaired liquidity compared to its underlying and then base the final liquidity determination of a sub-class on these factors. 

[bookmark: _GoBack]In our view this approach for the determination of liquidity would adequate for both equity derivatives and equity CFDs, and also minimise the potential for regulatory arbitrage by ensuring a broadly consistent set of transparency requirements for similar instruments. 

Index liquidity: We note that there is no distinction or recognition of the difference between index or single name CFDs; single names are constituents of an index, and individual names can have very different liquidity profiles than that of the index.  

Given that an index itself does not trade, ESMA should clarify how the liquidity of the constituent elements of an index would be used to determine the overall liquidity of the index, if that is how an index CFD will be deemed to have a liquid market.

(3) Generally, see comments to (2) above.
Transparency Thresholds: With regards to pre-trade transparency thresholds themselves, we have the same position as described above, that equity CFDs that are equivalent to equity derivatives should be treated consistently to avoid arbitrage. 

For instance, ESMA has set the LIS at €100,000 and SSTI at €50,000 for equity CFDs – whilst the ranges for equity derivatives are €500,000 to €2,000,000. The consequence is that it may become easier to trade blocks (with no pre-trade transparency) for CFDs than equity derivatives, which may have an adverse consequence for listed futures and options. Similarly, the LIS floor for CFDs is €100,000 – whilst the LIS floor for equity derivatives is €500,000.  It is not clear why different thresholds are used for CFDs and for equity derivatives and we suggest aligning these as much as possible to avoid arbitrage.
<ESMA_QUESTION_MIFID_ADD_9>
Do you agree with ESMA’s proposal for the definition of a liquid market for CFDs on currencies? Please provide a feedback on the following in your answer:
1. Would you use different qualitative criteria to define the sub-classes?
Would you use different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you define sub-classes declared as liquid in ESMA’s proposal as illiquid (or vice versa)? Please provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_10>
Do you agree that CFDs on instruments other than equities and currencies are illiquid? If you do not agree with ESMA’s proposal for the definition of a liquid market for those classes, please provide your alternative proposal specifying the following:
1. How would you define the sub-classes, i.e. which qualitative criteria would you use?
Which parameters and related thresholds would you use to classify a sub-class as liquid?
Which sub-classes would you define as liquid?
<ESMA_QUESTION_MIFID_ADD_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_11>
Do you agree with ESMA’s proposal for CFDs? Please specify, for each sub-class (CFDs on equity, CFDs on currency, CFDs on commodity, CFDs on bonds, CFDs on futures on equity and CFDs on options on equity, others) if you agree on the following points providing reasons for your answer and, if you disagree providing ESMA with an alternative proposal regarding: 
1. deferral period set to 48 hours
size specific to the instrument threshold set as 50% of the large in scale threshold
volume measure used to set the large in scale and size specific to the instrument threshold as specified in Annex II, Table 3 of draft RTS 9
pre-trade and post-trade thresholds set at the same size
large in scale thresholds: (a) state your preference for the system to set the thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the thresholds) (b) in the case of a preference for a system with no recalculation (i.e. option 1), provide feedback on the thresholds determined. In the case of a preference for a system with recalculation (i.e. option 2), provide feedback on the thresholds determined for 2017 and on the methodology to recalculate the thresholds from 2018 onwards including the level of granularity of the classes on which the recalculations will be performed.
<ESMA_QUESTION_MIFID_ADD_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_12>
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