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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Addendum Consultation Paper on MiFID II/MiFIR, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type <ESMA_ QUESTION_MIFID_ADD_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MiFID_ADD_NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were ESMA, the name of the reply form would be:
ESMA_MiFID_ADD_ESMA_REPLYFORM or 
ESMA_MiFID_ADD_ESMA_ANNEX1
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.

Deadline
Responses must reach us by 20 March 2015.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]
Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



General information about respondent
	Name of the company / organisation
	GBIC
	Confidential[footnoteRef:2] [2:  The field will used for consistency checks. If its value is different from the value indicated during submission on the website form, the latest one will be taken into account.] 

	☐
	Activity
	Banking sector

	Are you representing an association?
	☒
	Country/Region
	Germany



Introduction
Please make your introductory comments below, if any:
< ESMA_COMMENT_MIFID_ADD_1>

The German Banking Industry Committee represents more than 2,000 German banks. We have closely followed the legislative process to revise the Markets in Financial Instruments Directive (MiFID), which is intended to reorganise the European securities, derivatives and commodities markets and, not least, further enhance investor protection. We welcome the chance to respond to ESMA’s recent consultation on MiFID II/MiFIR – Level 2 measures. We would also, against this background, like to make some general, overarching comments about the consultation:

• Application of the proportionality principle
The proportionality principle enshrined in Article 5 (4) of the Treaty on European Union requires Level 2 measures to refrain from exceeding that what is necessary to achieve the objectives set at Level 1. The cost of Level 2 measures, moreover, should not be disproportionate to the intended benefits. Furthermore, proportionality is necessary to justify requirements with respect to data protection law.

With this in mind, a number of ESMA’s proposals need to be more targeted in scope. This applies, for example, to chapter 2.1 (Foreign Exchange Derivates). It applied equally for chapter 3.5 (Liquid market definition for non-equity financial instruments) of the previous Consultation Paper (ESMA/2014/1570). We reiterate that it would be wrong to set the thresholds at a level which aims at a certain coverage ratio. It is true that MiFIR aims at increasing market transparency. However, it is equally true that MiFIR does not intend to create such transparency at the price of unreasonable risks, in particular for systematic internalisers. Defining a liquid market wrongly would result in the risk for systematic internalisers of such instruments becoming prohibitive. Liquidity would then dry up completely. This is not in the interest of issuers or investors.

• No exceeding of the Level 1 framework
Level 2 measures should not exceed the framework set at Level 1. The proposals and views set out by ESMA in its Addendum Consultation Paper do not always reflect this principle. For example, the proposed measures on setting the size specific to the instrument threshold as 50% of the large in scale threshold regardless of whether investment firms would be able to manage the arising risks, do not correspond with Level 1. Article 9 (5) (d) (i) MiFIR requires ESMA to take into account “whether, at such sizes, liquidity providers would be able to hedge their risks”. ESMA’s proposals in this area need to be revised.

< ESMA_COMMENT_MIFID_ADD_1>

Do you agree with ESMA’s proposal for the definition of a liquid market? Please provide an answer detailed per asset class identified (deliverable forwards, non-deliverable forwards, options, swaps, spread betting contracts and futures) addressing the following points: 
Would you use different qualitative criteria to define the sub-classes? Please also specify if you agree in distinguishing or not distinguishing between deliverable and non-deliverable contracts. If you would distinguish between deliverable and non-deliverable contracts for other classes besides forwards, please provide your feedback as specific as possible with regard to the sub-classes that should be deemed liquid for deliverable contracts and those for non-deliverable contracts, pointing out the differences between the two sub-groups.
Would you use different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you define some specific classes declared as liquid in ESMA’s proposal as illiquid (and vice versa)? Please provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_1>
Do you agree with ESMA’s proposal for foreign exchange derivatives? Please specify, for each sub-class (non-deliverable forwards (NDF), deliverable forwards (DF), FX options, FX swaps, spread betting and FX futures) if you agree on the following points providing reasons for your answer and, if you disagree providing ESMA with your alternative proposal: 
1. deferral period set to 48 hours
size specific to the instrument threshold set as 50% of the large in scale threshold
volume measure used to set the large in scale and size specific to the instrument threshold as specified in Annex II, Table 3 of draft RTS 9
pre-trade and post-trade thresholds set at the same size
large in scale thresholds: (a) state your preference for the system to set the thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the thresholds) (b) in the case of a preference for a system with no recalculation (i.e. option 1), provide feedback on the thresholds determined. In the case of a preference for a system with recalculation (i.e. option 2), provide feedback on the thresholds determined for 2017 and on the methodology to recalculate the thresholds from 2018 onwards including the level of granularity of the classes on which the recalculations will be performed
for non-deliverable forwards (NDF) and spread betting contracts only: express your preference for either “Alternative A” or “Alternative B”. If you disagree with both ESMA’s proposal provides your alternative proposal for the LIS threshold floor.
<ESMA_QUESTION_MIFID_ADD_2>

The German Banking Industry Committee (GBIC), which represents more than 2,000 banks in Germany, considers: 
(1) Regarding the setting of the deferral period to 48 hours, we welcome ESMA’s intention to provide for a longer deferral period compared to the proposal in the Discussion Paper. However, we still think that a 48 hour period is too short. For foreign exchange derivatives, deferral periods of at least one week are necessary. ESMA’s data show that the bulk of the financial instruments in question trade less than twice a week. More granular deferral periods are necessary, in particular given that the post trade transparency regime also applies to illiquid instruments. For some instruments, deferral periods of several weeks would be appropriate.

In addition, the deferral period should take normal trading hours into account. Otherwise, a 48 hour deferral period which would commence on Friday evening would expire on Sunday evening. This would obviously not provide sufficient time for the systematic internaliser to unwind large-volume transactions, in particular in less liquid instruments. We suggest using TARGET days as a reference for calculating the deferral period. A minimum deferral period of t+7 (resp. more for illiquid instruments) in TARGET days would provide for a practicable solution.

2) With regard to the determination of the SSTI threshold, we disagree with ESMA’s approach under which ESMA would determine the LIS threshold and subsequently set the SSTI at 50% of the LIS. Instead of depending on the SSTI the LIS should reflect a representative volume of transaction. 
Additionally, it would be wrong to set the SSTI and LIS-thresholds at a level which aims at a certain coverage ratio (i.e. to set the threshold with the aim of having a certain percentage of derivatives covered above the threshold). This approach would disregard the level 1 requirement that the aim of providing transparency has to be balanced with the risks arising from such transparency for investment firms according to Article 9 (5) (d) (i) MiFIR.

(3) With regard to non-deliverable forwards (NDF), the notional amount is the suitable measure for the transaction volume.

(4) We reject the proposal to set identical thresholds for pre-trade and post-trade transparency. The risk incurred under the pre-trade transparency requirements is far higher than the post-trade requirements. Therefore the pre-trade threshold should be lower.

(5) Should ESMA decide in favour of Option 2 (system with recalculation), we would assume that all calculations are performed by ESMA itself.

(6) GBIC prefers “Alternative B”.

<ESMA_QUESTION_MIFID_ADD_2>
Which is your preferred option for the definition of a liquid market of single name CDS? Please provide an answer detailed per underlying issuer type identified (sovereign and corporate), addressing the following points: 
1. Would you use different qualitative criteria to define the sub-classes?
Would you use different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you define classes declared as liquid in ESMA’s proposal as illiquid (or vice versa)? Please provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_3>

The German Banking Industry Committee (GBIC), which represents more than 2,000 banks in Germany, prefers option B but demands to add further restrictions. The condition of the inclusion in a liquid CDS index for a single name CDS to belong to a liquid class is necessary but not sufficient to cover all cases. The 125 entities of the European investment grade iTRAXX Europe are definitely liquid. By contrast, the European high yield index iTRAXX Crossover contains entities which are rarely traded as single name CDS and therefore not to be classified as liquid. The condition of being part of a liquid INVESTMENT GRADE INDEX should be added to option B for the classification of single name CDS as liquid.

<ESMA_QUESTION_MIFID_ADD_3>
For all the other classes (CDS Index, Bespoke basket CDS, CDS index options and Single name CDS options): do you agree with ESMA’s proposal for the definition of a liquid market? Please provide an answer detailed per contract type (CDS and CDS options), underlying type (index, single name, bespoke basket) and underlying identified, addressing the following points: 
1. Would you use different qualitative criteria to define the sub-classes?
Would you use different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you define classes declared as liquid in ESMA’s proposal as illiquid (or vice versa)? Please provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_4>
Do you agree with ESMA’s proposal for credit derivatives? Please specify, for each sub-class (single name CDS, CDS index, bespoke basket CDS, single name CDS options, CDS index options) if you agree on the following points providing reasons for your answer and, if you disagree providing ESMA with your alternative proposal: 
1. deferral period set to 48 hours 
size specific to the instrument threshold set as 50% of the large in scale threshold 
volume measure used to set the large in scale and size specific to the instrument threshold as specified in Annex II, Table 3 of draft RTS 9
pre-trade and post-trade thresholds set at the same size 
large in scale thresholds: (a) state your preference for the system to set the thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the thresholds) (b) in the case of a preference for a system with no recalculation (i.e. option 1), provide feedback on the thresholds determined. In the case of a preference for a system with recalculation (i.e. option 2), provide feedback on the thresholds determined for 2017 and on the methodology to recalculate the thresholds from 2018 onwards including the level of granularity of the classes on which the recalculations will be performed.
<ESMA_QUESTION_MIFID_ADD_5>

The response of the German Banking Industry Committee (GBIC), which represents more than 2,000 banks in Germany, to Q2 applies mutatis mutandis. Furthermore, we would like to add specific comments to index and single name CDS and to the recalculation method:
a) Index CDS
The LIS and SSTI are adequate for the indices with tenor of 5 and 6 years. For all other tenors, however, the thresholds are far too high and not comprehensible. The current series of an index with a tenor of approx. 5 years is the most liquid. For all other tenors, far lower thresholds should be valid.
b) Single name CDS
Comparable to indices, the 5 years contract is the most liquid in case of single name CDS. The LIS and SSTI thresholds for other tenors should be far lower. For investment grade CDS, the thresholds of 15 million € (LIS) and 7.5 milllion € (SSTI) are comprehensible. But should high yield CDS be also valid as liquid, the thresholds are too high for these CDS (please refer to Q 3). In our view, the LIS threshold for high yield CDS should be max. 5 million €. 
c) Recalculation method 
The recalculation should follow the highest possible level of granularity to correct potential errors which have been made during the initial calculation.

<ESMA_QUESTION_MIFID_ADD_5>
Do you agree with ESMA’s proposal for the definition of a liquid market? Please provide an answer detailed per class of derivatives (freight derivatives, emissions derivatives, weather derivatives and other exotic derivatives) and contract type identified (options, futures, forwards, swaps, others). If you do not agree with ESMA’s proposal for the definition of a liquid market, please specify per class of derivatives and contract type identified:
1. your alternative proposal;
which qualitative criteria would you use to define the sub-classes;
which parameters and related threshold values would you use in order to define a sub-class as liquid. Please, provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_6>
Which is your preferred option? Please express your preference either for “Alternative A” or for “Alternative B”. If you disagree with both ESMA’s proposals provide your alternative proposal by answering the following question.
<ESMA_QUESTION_MIFID_ADD_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_7>
Please specify, for each class (defined as follows if you have stated your preference for Alternative A: freight derivatives, emissions derivatives, weather derivatives and other exotic derivatives. Defined as combination of underlying type and contract type if you have stated a preference for Alternative B: freight options, freight futures, freight forwards, etc.) if you agree on the following points providing reasons for your answer and, if you disagree, providing ESMA with your alternative proposal: 
1. deferral period set to 48 hours 
size specific to the instrument threshold set as 50% of the large in scale threshold 
volume measure used to set the large in scale and size specific to the instrument threshold as specified in Annex II, Table 3 of draft RTS 9
pre-trade and post-trade thresholds set at the same size 
large in scale thresholds: (a) state your preference for the system to set the thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the thresholds) (b) in the case of a preference for a system with no recalculation (i.e. option 1), provide feedback on the thresholds determined. In the case of a preference for a system with recalculation (i.e. option 2), provide feedback on the thresholds determined for 2017 and on the methodology to recalculate the thresholds from 2018 onwards including the level of granularity of the classes on which the recalculations will be performed.
<ESMA_QUESTION_MIFID_ADD_8>

The response of the German Banking Industry Committee (GBIC), which represents more than 2,000 banks in Germany, to Q2 applies mutatis mutandis.
[bookmark: _GoBack]
<ESMA_QUESTION_MIFID_ADD_8>
Do you agree with the approach taken for shares where any CFD based on a liquid share would be considered as having a liquid market? More specifically, please provide feedback on the following:
1. Would you prefer to follow a similar approach as that proposed in option 2 on liquidity for equity derivatives (paragraph 90 page 132 of December CP), i.e. qualify all CFDs on equity as liquid irrespectively of the liquidity of the underlying?
Would you have used different criteria to define the classes or sub-classes?
Would you have used different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you support extending the approach taken for shares to other equity (ETFs, depositary receipts and certificates) and equity-like instruments? 
<ESMA_QUESTION_MIFID_ADD_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_9>
Do you agree with ESMA’s proposal for the definition of a liquid market for CFDs on currencies? Please provide a feedback on the following in your answer:
1. Would you use different qualitative criteria to define the sub-classes?
Would you use different parameters or the same parameters (i.e. average number of trades per day and average notional amount traded per day) but different thresholds in order to define a sub-class as liquid?
Would you define sub-classes declared as liquid in ESMA’s proposal as illiquid (or vice versa)? Please provide reasons for your answer.
<ESMA_QUESTION_MIFID_ADD_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_10>
Do you agree that CFDs on instruments other than equities and currencies are illiquid? If you do not agree with ESMA’s proposal for the definition of a liquid market for those classes, please provide your alternative proposal specifying the following:
1. How would you define the sub-classes, i.e. which qualitative criteria would you use?
Which parameters and related thresholds would you use to classify a sub-class as liquid?
Which sub-classes would you define as liquid?
<ESMA_QUESTION_MIFID_ADD_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_11>
Do you agree with ESMA’s proposal for CFDs? Please specify, for each sub-class (CFDs on equity, CFDs on currency, CFDs on commodity, CFDs on bonds, CFDs on futures on equity and CFDs on options on equity, others) if you agree on the following points providing reasons for your answer and, if you disagree providing ESMA with an alternative proposal regarding: 
1. deferral period set to 48 hours
size specific to the instrument threshold set as 50% of the large in scale threshold
volume measure used to set the large in scale and size specific to the instrument threshold as specified in Annex II, Table 3 of draft RTS 9
pre-trade and post-trade thresholds set at the same size
large in scale thresholds: (a) state your preference for the system to set the thresholds (i.e. annual recalculation of the thresholds vs. no recalculation of the thresholds) (b) in the case of a preference for a system with no recalculation (i.e. option 1), provide feedback on the thresholds determined. In the case of a preference for a system with recalculation (i.e. option 2), provide feedback on the thresholds determined for 2017 and on the methodology to recalculate the thresholds from 2018 onwards including the level of granularity of the classes on which the recalculations will be performed.
<ESMA_QUESTION_MIFID_ADD_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MIFID_ADD_12>
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