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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA MiFID II/MiFIR Consultation Paper, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Given the breadth of issues covered, ESMA expects and encourages respondents to specially answer those questions relevant to their business, interest and experience.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 1 August 2014. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Overview

Investor protection

1. Exemption from the applicability of MiFID for persons providing an investment service in an incidental manner

Q1: Do you agree with the proposed cumulative conditions to be fulfilled in order for an investment service to be deemed to be provided in an incidental manner?

<ESMA_QUESTION_1>

Yes, we, UBS, broadly agree with the conditions proposed.
<ESMA_QUESTION_1>

1. Investment advice and the use of distribution channels 

Q2: Do you agree that it is appropriate to clarify that the use of distribution channels does not exclude the possibility that investment advice is provided to investors?

<ESMA_QUESTION_2>

No, UBS does not agree that this change is appropriate. We agree that the current text "A recommendation is not a personal recommendation if it is issued exclusively through distribution channels or to the public" could be misinterpreted. However the removal of "through distribution channels" may unintentionally widen the scope of personal recommendations.

Internet and web-based applications, mail and other distribution channels are also an important way to distribute general recommendations. It must therefore be avoided that these could under a future regime be misunderstood as now representing investment advice. An amendment of the definition should therefore focus on the nature of the recommendation and not on the channel used to provide it. A clarification could be made by stating that when advice is widely disseminated with no indication that the recommendation is 'personal' then it should not be considered as a personal recommendation. Thus general recommendations usually provided nowadays through distribution channels such as the internet to the public or specific client constituencies of an entity will remain outside the scope of investment advice. 

It should be noted in this context that according to Recital 79 MiFID Implementing Directive, the explanation of distribution channels (“newspaper, journal, magazine or any other publication addressed to the general public (including by means of the internet), or in any television or radio broadcast”) should be reviewed and should not be exhaustive. E-Banking for example is also used heavily for providing, among other information, personal recommendations.
<ESMA_QUESTION_2>

1. Compliance function
Q3: Do you agree that the existing compliance requirements included in Article 6 of the MiFID Implementing Directive should be expanded?

<ESMA_QUESTION_3>

UBS agrees in principle to the extension; it is broadly how at UBS we operate the compliance function today. However, we would like to make the following comments to the ESMA text:

Item 4: There appears to be a tension or inconsistency between a 'risk based approach to monitoring activity' and the need to ensure compliance risk is ‘comprehensively monitored’

Item 5(ii): It should be possible that in large organisations Compliance may be organised functionally, such that the local compliance officer is not necessarily appointed by local management (e.g. of a subsidiary), but by the relevant regional or global Compliance management. Arguably, the appointment ( and by extension removal) of a local compliance officer by local management may be at odds with the requirement for Compliance to be independent of management.

As a general matter it needs to be clarified how ESMA expects the requirements to be applied in large groups which may have many individual investment firms in relevant jurisdictions. In particular it would be helpful if it were stated that activities can be delivered / organized on a group-wide or regional basis.
<ESMA_QUESTION_3>

Q4: Are there any other areas of the Level 2 requirements concerning the compliance function that you consider should be updated, improved or revised?

<ESMA_QUESTION_4>

No. UBS does not see any additional requirements that need to be included.
<ESMA_QUESTION_4>

1. Complaints-handling

Q5: Do you already have in place arrangements that comply with the requirements set out in the draft technical advice set out above?

<ESMA_QUESTION_5>

Yes, UBS has such arrangements in place but as regards retail clients only. The MiFID complaints and complaints-handling requirements relate to and focus on retail clients. However, the current proposals seem to extend the regime to non-retail categories. We believe this would not be proportionate and not fitting to the concept of (per se) professional client and the relative balance of power between client and service provider.

Professional clients have more than adequate legal remedies available and indeed the most powerful tool of all which is to take their business elsewhere. For example, in the professional or wholesale elements of the market, customers and counterparties, are much more likely to have access to legal advice, be it in-house or external, should they be dissatisfied with the service provided. Furthermore, such customers and counterparties are much more likely than retail customers to take court action against a service provider should there be a dispute. Additionally, it is often the case that professional customers or eligible counterparties have access to similar information as the financial services provider and thus one of the fundamental weaknesses inherent in the retail sector, namely information asymmetry, is not present or is largely eliminated in the professional sectors. Finally, it is often the case in the professional sectors that customers and counterparties will purchase financial services from various providers, not least in order to encourage the providers to offer better service or better prices than their competitors. The threat of withdrawing business, in such cases or in the event of a dispute, is a more powerful incentive in this element of the market than compared to the threat of an individual customer transferring his/her business to a competitor in the retail market.
We would strongly suggest to ESMA, also in the retail context, to apply the principle of proportionality. For smaller firms, as some of our subsidiaries are, we do not believe that the application of all the requirements as proposed by ESMA is necessary to protect clients or prospective clients in this connection. For example, we provide clients or potentials clients information regarding handling a complaint, but we do not believe that details given could be considered sufficient to comply with the requirements set out in point 2 of the draft of the technical advice.
Whilst we ensure investigation and objective analysis before answering the complaints, we do not believe a dedicated management function would be appropriate for smaller locations and firms. In some countries there are also external service providers to ensure such a function (e.g. industry association). Furthermore, a separate and/or central complaints management function is also not required for other reasons; many complaints can be resolved at the first customer point of contact. We also believe that in line with the three lines of defence model, operational oversight of the complaints handling process should sit with business functions in the first instance, with Compliance given access to the information/opportunity to engage in the process but no mandatory obligation placed on Compliance. Whilst Compliance should consider complaints as a source of relevant information of its general monitoring responsibilities, the analysis of complains and complaints handling date should typically be performed by the first line business functions. We would suggest rewording as follows: “Investment firms should establish a complaints management approach which enables complaints to be investigated. Oversight of this approach may be carried out by control functions such as compliance or Legal.”

General Terms and Conditions of firms may be referring to the different ways for clients to transmit complaints to external alternative dispute resolution ("Médiateur") and therefore there should not be a requirement to include this information in each and every response to a complaint. We would suggest to amend paragraph 6 to read “investment firms should provide information on complaints and complaints handling to the relevant NCA, or ADR entity where “required to do so under applicable law or regulation.
Overall, we believe these existing measures are sufficient to ensure a good and fair treatment to the complaints and their effective resolution.
<ESMA_QUESTION_5>

1. Record-keeping (other than recording of telephone conversations or other electronic communications)
Q6: Do you consider that additional records should be mentioned in the minimum list proposed in the table in the draft technical advice above? Please list any additional records that could be added to the minimum list for the purposes of MiFID II, MiFIR, MAD or MAR.

<ESMA_QUESTION_6>

UBS does not consider additional records as necessary. We also believe that information on potential clients should not be recorded beyond some generic information (events, communication sent to them).
<ESMA_QUESTION_6>

Q7: What, if any, additional costs and/or benefits do you envisage arising from the proposed approach? Please quantify and provide details.

<ESMA_QUESTION_7>

Again, UBS believes that a distinction has to be made between the retail and the professional space:

1. As regards retail clients, we do not believe there would be substantial additional costs, except if requirements have to be added in relation to prospective retail clients, which should not be the case.

2. As regards professional clients, UBS believes that is its inappropriate and disproportionate in the per se professional client space. For example, what would it mean in practical terms to keep the investment objectives, knowledge and experience of a regulated investment firm? 

The proposed approach is relevant for individual retail clients in a portfolio management context, but of no value and not requested by the overwhelming majority of per se professional clients. We believe the question should be left to the relevant NCAs to be determined to allow for a proportionate implementation, depending on local market structure.

Given actual practice without any sign that professional clients would wish such documentation/record keeping, the new record keeping requirements would be highly expensive and almost impossible to manage for an investment bank.

Given there is no proven benefit for professional clients on the one hand and the expected important costs of implementation on the other, we strongly believe that application of these requirements to professional clients would be wholly disproportionate.

<ESMA_QUESTION_7>

1. Recording of telephone conversations and electronic communications

Q8: What additional measure(s) could firms implement to reduce the risk of non-compliance with the rules in relation to telephone recording and electronic communications?

<ESMA_QUESTION_8>

UBS believes the measures as proposed are sufficient.
<ESMA_QUESTION_8>

Q9: Do you agree that firms should periodically monitor records to ensure compliance with the recording requirement and wider regulatory requirements?

<ESMA_QUESTION_9>

Yes, UBS believes that a periodic monitoring and control of the effectiveness of the procedures set up by the investment firm around taping and recording requirements is adequate and sufficient to prevent non-compliance with the recording requirements.

Again, this applies mainly in relation to retail clients.

UBS also does not believe that regular checks on taped phone conversations should be required for that purpose, nor that they would represent an adequate and proportionate measure, given the very large amount of taped conversations overall. This would be very costly for the firms with limited or no added benefit. Also data protection laws may add restrictions and would have to be taken into account if regular checks were required. 

Item (v) and the relevant requirements should be further specified.

In the UK, for example, the FCA requires that firms listen to CA/Client telephone calls in order to monitor the quality of advice and disclosure etc. to its Retail Clients. Given this requirement, we would expect it to be acceptable to the regulator that we confirm orders have been taken on recorded lines as part of this monitoring arrangement without making additional or separate checks on the content of the conversation.
<ESMA_QUESTION_9>

Q10: Should any additional items of information be included as a minimum in meeting minutes or notes where relevant face-to-face conversations take place with clients?

<ESMA_QUESTION_10>

UBS does not believe additional minimum requirements should be established in case of face-to-face conversations. "Other relevant information" should not be expansively interpreted as in each case the information must be related to the receipt and transmission of an order, the execution of a client order or dealing on own account.

In case of face to face conversations, article 16(7) sub-para. 7 MiFID states that orders received in face-to-face communications can be documented "by using written minutes or notes." Whereas article 16(7) sub-para. 2 extends in case of telephonic orders to communications that are "intended to result in transactions", sub-para. 7 does not mention the latter in relation to orders place in face-to-face conversations. The former also seems to require taping of recommendations since a recommendation is intended to result in a transaction. However, in case of phone conversations this should not make any difference as firms may be expected to record the entire conversation with the client.

The requirement to document client orders, however, needs to be clearly distinguished from the requirement to provide a suitability report to retail clients (article 25(2) &(6) MiFID). According to the draft technical advice, the suitability report includes any recommendation made (see section 2.17, 2.ii, p. 134), which under article 16(7) and the aforementioned ESMA statement could also be read as to include the recommendation (intended to result in a transaction). Clearly, it should be avoided that there is a requirement to document the recommendation in case of face-to-face conversations twice under separate reporting obligations in relation to Retail clients: one document covering both aspects should be sufficient and ESMA should clarify accordingly.

In relation to professional clients and eligible counterparties, an internal note on an order received and transmitted and the execution of orders should be sufficient.

In any case, no actual word transcript or minutes should be required nor should there be a requirement that the client and the firm's advisor would have to sign the relevant note. Moreover, such documentation should not be a legal pre-requisite to the firm or the client being able to execute a transaction. Rather, the question of the legal validity of a transaction or service should be subject of the relevant contractual arrangements between the firm and the client and the relevant civil or common law provisions and thus independent from the prudential documentation requirement. We also refer to our answer on Q11.
<ESMA_QUESTION_10>

Q11: Should clients be required to sign these minutes or notes? 

<ESMA_QUESTION_11>

No, such a requirement would make the client relationship and experience unnecessarily even more bureaucratic. Regulators and ESMA need to understand that the additional paperwork is neither understood nor welcomed by the large majority of private clients that also fall into the retail client category.
<ESMA_QUESTION_11>

Q12: Do you agree with the proposals for storage and retention set out in the above draft technical advice?

<ESMA_QUESTION_12>

Yes, UBS agrees to the extent the question is directed to storage and retention of phone conversations and electronic communication (mail, email, fax). As to the quality of call recordings, we note that it is dependent on the carrier systems over which the call is made. This can be variable when roaming abroad and outside the control of the Investment Firm.

No, UBS does not agree to the extent this would extend to system records including transactions where different archiving time-lines and practices apply.
<ESMA_QUESTION_12>

Q13: More generally, what additional costs, impacts and/or benefits do you envisage as a result of the requirements set out in the entire draft technical advice above?

<ESMA_QUESTION_13>

This will engender substantive additional cost, as the current requirements are for six months rather than 5 years. UBS expects substantial implementation and run-the-bank costs when having to implement a global solution to cover phone recording requirements both in investment banking areas where not already undertaken, but also in asset management and other wealth management advisory businesses. Due to the early stage of the projects, it is however, difficult to quantify these costs.
<ESMA_QUESTION_13>

1. Product governance 

Q14: Should the proposed distributor requirements apply in the case of distribution of products (e.g. shares and bonds as well as over-the-counter (OTC) products) available on the primary market or should they also apply to distribution of products on the secondary market (e.g. freely tradable shares and bonds)? Please state the reason for your answer.

<ESMA_QUESTION_14>

UBS agrees that the distributor requirements should apply on the primary market but believes that the requirements should not apply to distribution of products on the secondary markets.
We believe that the requirements should foremost be made relevant to the primary market and not to the secondary market as regards product providers: Whilst a product provider is able to exert a certain amount of influence on the primary market (i.e. by appointing distributors and by putting in place restrictions and guidelines as to who those distributors can sell to), a product provider has no means of control over the secondary market (and any suggestion that they do rather goes against the nature of a transferable security). Product providers cannot influence the further distribution on a secondary market beyond what they can do on the first level at the primary market, i.e. set out in the design for what type of clients the product is intended, etc.. It is then the obligation of the further distributors to ensure that obligations are passed on in the distributor chain.

At the level of the distributors, these requirements should apply with no distinction between primary and secondary market transactions. We understand this is currently the regulation in the UK when distributors actively promote and/or are giving personal recommendations in respect of any product. 

Irrespective of this, it should be made clear what range of products the requirements are relevant for. Some instruments will not require the same level of detailed review / information exchange / other arrangements. Therefore, any new requirement should be subject to the principle of proportionality and reasonableness.

Furthermore, the requirement to undertake such distributor responsibilities should not apply in case of client initiated "Execution Only"-transactions. ESMA should confirm and specify in its proposed standard that Execution Only services and transactions are excluded from these requirements.
<ESMA_QUESTION_14>

Q15: When products are manufactured by non-MiFID firms or third country firms and public information is not available, should there be a requirement for a written agreement under which the manufacturer must provide all relevant product information to the distributor?

<ESMA_QUESTION_15>

UBS tends to answer in the affirmative, as it would help ensuring the distributor being compliant. However, we note this would be a new requirement and likely distributors currently do not provide for such arrangements in distributor agreements. This, therefore, will represent a significant change and distributors would need sufficient time to implement relevant requirements (negotiations with manufacturers, developments of new standards, etc.). If such a requirement is introduced, adequate transitional periods should be provided for.
<ESMA_QUESTION_15>

Q16: Do you think it would be useful to require distributors to periodically inform the manufacturer about their experience with the product? If yes, in what circumstances and what specific information could be provided by the distributor?

<ESMA_QUESTION_16>

UBS agrees that that it may be beneficial to require distributors to periodically inform the manufacturer about their experience with the products. 

Where our Investment Bank is the producer, we encourage dialogue with the Distributor as to the number of structured products that were sold, the types of investors the structured products were sold to, whether any complaints have been received and the policies and procedures that govern the sale of structured products.  However, this dialogue should be encouraged purely in order to try and improve the product development process: it should be made clear that it should not be interpreted as suggesting that the product provider has any responsibility for the distributor's sales practices.  This is essential in order to ensure that there are clear lines of legal responsibility drawn between the product provider and the distributor.  We would also note that dialogue of this nature is perhaps more relevant when dealing with less established distributors, so would suggest that any such requirement should be subject to the principle of proportionality and reasonableness.

For a manufacturer, this information is considered helpful in ensuring that the products are still suitable for and distributed to the intended target market and that the products are performing the way they were intended to perform.

From the view of a distributor, this would be welcomed in order to increase the quality of product development. Gathered data should cover information such as sales volumes (per client segment), clients feedback, any information on coming market trends.

However, we believe that the responsibilities of product manufacturers and distributors should be clearly separated. ESMA should therefore revisit parts of its analysis (in particular paragraph 15(iii)) that implies that there is a link of responsibility on the part of a manufacturer to check that the distributor is complying with its own regulatory obligations. It is important to keep the respective responsibilities of the two investment firms clear and separate, as each investment firm is responsible on their own for any promotional material it has produced. Thus, product manufacturers should take the information provided by distributors into account when determining and reviewing the target client group in accordance with the relevant internal process, but must not be bound by any assessment or evaluation of this information stemming from external sources. This is particularly valid as manufacturers are not normally in the position to be able to assess whether individual sales made by the distributor are consistent with target market analysis without redoing the suitability analysis conducted by the distributor. Rather it is for the distributor to put in place suitable governance to review internal suitability decisions. 
Furthermore, we believe that the requirement for distributors regularly to review the financial instruments they offer or market is sufficient to warrant regular information exchanges between manufacturers and distributors. We do not see any further need to regulate specific responsibilities of the distributor and/or the manufacturer. Especially, the timing and content of such information exchange should depend on the type of product and the target market, and thus should be subject to the decision by the parties concerned.
<ESMA_QUESTION_16>

Q17: What appropriate action do you think manufacturers can take if they become aware that products are not sold as envisaged (e.g. if the product is being widely sold to clients outside of the product’s target market)?

<ESMA_QUESTION_17>

Ultimately, UBS believes that this should be a matter between the manufacturer and the relevant distributor and dependent on the facts and the terms of their agreement.

From an investment banking perspective, the manufacturer should take up discussion with the distributor to get information on the sale outside the target group. Within the manufacturer's organisation, any such sale and the reasons for the selling outside of the intended scope should be discussed and considered by any appropriate internal distribution/suitability committee, who would decide any appropriate action (actions may include providing more detailed information to distributors by the manufacturer, how the product is being sold as it still may be suitable to those sold, request distributor to provide information as to action taken to ensure no detriment to clients, reassessment of the instructions for the product (perhaps there are target markets initially ignored but for whom the product would be suitable), training for distributors, ect. However we consider that the exact action that is appropriate should be a matter for the relevant manufacturer to determine based on the relevant fact pattern. 

In any event, it is of utmost importance that product manufacturers are not considered responsible for any actions taken by distributors in their course of business. Investment firms distributing investment products act in their own capacity by performing investment services under MiFID as agent for their end client. They do not act as a delegate to the manufacturer. They are subject to separate regulatory requirements and to supervision by competent authorities. Hence, product manufacturers becoming aware of deficiencies at the distributor level should be expected to take corrective actions as appropriate, but must not incur responsibility or be held liable for the distributor’s shortcomings. 

In this context, we would also like to point out that there are no uniform criteria for classifying clients on a European level that go beyond the general client categorisation as retail or professional according to Annex II of MiFID. Therefore, the duty to determine the target market for a product should not imply a categorisation below that level in order to avoid inconsistent standards being applied by different distribution channels. 

Furthermore, we are uncertain of the advantages to also specify groups of investors for whom the product is not compatible, as it is the distributors’ ultimate responsibility to ensure suitability of the product.
<ESMA_QUESTION_17>

Q18: What appropriate action do you think distributors can take, if they become aware of any event that could materially affect the potential risk to the identified target market (e.g. if the distributor has mis-judged the target market for a specific product)? 

<ESMA_QUESTION_18>

UBS agree that distributor must review to ensure no mis-selling occurs and take effective action where clients have been disadvantaged. As an obvious action the distributor must cease any further sales to the relevant market/clients and inform the manufacturer and relevant clients of the occurrence of the event, where possible discuss potential options with the client.
We believe that one possible action would be to re-define the target market and bring it to the actual state. Those characteristics need to be able to be adapted over the products life-cycle. 

If "misjudged target market" is considered to mean a product is not suitable for the client, then the client's portfolio needs to be adjusted accordingly. In current UK practice in the private wealth management business, buy back may not be an option, but surrender and compensation would be appropriate. These are current requirements by the UK regulator and again the appropriate action is very much dependent upon the facts of the particular case. 

However, the manufacturer will not normally have access to the distributor’s risk assessment of the client nor an overview of the client’s entire portfolio. Therefore it is difficult to see how the manufacturer could in fact make a judgement call as to whether products have been missold or not. The investment that manufacturer is aware of could be a small part of a larger investment portfolio which, together, meets the client’s risk project and objective. We believe that it is more important to focus on the risks and controls the distributor has in place to ensure that the distributor has the right processes to distribute the products. A regulator and/or the distributor’s own compliance function would be in a much better position to identify mis-selling issues than the manufacturer.
<ESMA_QUESTION_18>

Q19: Do you consider that there is sufficient clarity regarding the requirements of investment firms when acting as manufacturers, distributors or both? If not, please provide details of how such requirements should interact with each other.

<ESMA_QUESTION_19>

As a general comment we would like to state that UCITS and AIFs are governed by separate pieces of EU legislation, which impose specific requirements on the fund management process in relation to the fund manager and, in the case of UCITS, to the individual product. Therefore, collective investment undertakings – UCITS and AIFs alike – are explicitly exempted from the MiFID regime in MiFID II Article 2(1)(i). Only fund managers providing ancillary investment services in addition to the management of UCITS or AIFs are bound by MiFID provisions on internal organisation and conduct of business in relation to those ancillary services. 

Thus, it should be clear that the product governance standards laid down in MiFID II Articles 16(3) and 24(2) cannot be applied to the manufacturing of UCITS and AIFs, which are explicitly exempted from the MiFID scope and subject to specific regulation under EU law. The statement in ESMA’s analysis that “the proposals [on product governance] do not override responsibilities in other directives, such as […] UCITS” is misleading and should therefore be clarified in accordance with currently required local practices by NCAs. 

Any other outcome would not only be in breach with the overarching EU financial services legislations, but also incidental in terms of results. This is underlined by the fact that manufacturing of UCITS or AIFs would be affected by the MiFID standards only if the relevant fund manager had been licensed to provide ancillary services in addition to its core activity of collective portfolio management (i.e. UCITS and MiFID licences). Consequently, we would face a situation where a part of UCITS and AIFs were submitted to the product governance provisions under MiFID, whereas UCITS and AIFs managed by UCITS/AIFM-licensed fund managers were not affected by these rules, leading to a split in standards for the same products. 

On this basis, we urge ESMA to confirm in its final technical advice to the Commission that UCITS and AIFs are not subject to the product governance obligations at manufacturer’s level due to their exemption from the scope of application under MiFID II Article 2(1)(i). At least, ESMA should consider that substantial differences exist between financial instruments requiring product pre-approval by NCAs (such as UCITS and AIFs), at the one end of the spectrum, and those that do not have such processes in place (structured notes, structured deposits, etc.), at the other side of the spectrum.
On the roles of manufacturers and distributors, UBS agrees in principle as to clarity of roles and the description appears to be consistent at least with what we believe the UK regulator expects.

However, we believe that it is critical to have a clear view of the respective duties of manufacturer and distributor. In particular the fact that the distributor is not a delegate or agent of the manufacturer but provides advisory services to its own end clients. It is important to look at the full relationship between product manufacturer, distributor/advisor and end client. In the majority of cases, the manufacturer and distributor are separate and non-affiliated companies, we believe it is important to ensure the rules distinguish and apply to two separate relationships. In particular it is important to respect the confidentiality of the relationship between distributor and client. We strongly believe that, while it is the duty of the manufacturer to provide the distributor with sufficient information on the product and its intended target market to allow the distributor to assess the suitability of a particular product for its individual clients, it is not the role of the manufacturer to assess compliance of the distributor with suitability requirements. These are two separate roles. Manufacturers which focus on manufacturing and which do not have a distribution business are not the right entities, nor do they have the right expertise to police the activities of distributors in a different organisation.

Our view is that marketing of an investment fund by a third party cannot automatically be treated as an outsourcing activity giving rights to control and access to data7. The distributor has the freedom to sell a particular fund: their decision to market a specific fund is not driven by the manufacturer but by the distributor’s assessment of the suitability of the fund for their end client’s needs. There will not normally be minimal sales targets, performance-based incentives, detailed service level standards (which are all indicative of a true delegation) imposed by the manufacturer. On the contrary, it is usually the distributor that imposes requirements on the product manufacturer, for example detailed service level standards such as product price delivery and compensation for valuation errors which lead to losses being incurred by the end client or the distributor’s platform. These types of contractual provisions are indicative of an arm’s length arrangement rather than a delegation. 

Remuneration is also another important indicator in whether a delegation exists. In a number of casesm distributors do not receive a fee from the manufacturer for any marketing of the fund but are explicitly paid by the end investor (e.g. RDR regimes in the UK and Netherlands, or existing commission bans on discretionary fund of fund business in France and Italy; or the MiFID II requirements on accepting and retaining commissions for discretionary portfolio management; or independent advice under MiFID II Article 24). This is again indicative that the relationship between end-investor and distributor is the primary relationship which should be looked at.

Finally, we seek clarification and guidance regarding the requirements when a manufacturer and a distributor are within a legal entity or group structure, as some of the manufacturer's and distributor's requirements may be redundant in such a context.
<ESMA_QUESTION_19>

Q20: Are there any other product governance requirements not mentioned in this paper that you consider important and should be considered? If yes, please set out these additional requirements. 

<ESMA_QUESTION_20>

As explained above, we would like to underline that ESMA should confirm in its final technical advice to the Commission that UCITS and AIFs are not subject to the product governance obligations at the level of the manufacturer due to their exemption from the scope of application under MiFID II Article 2(1)(i). The reason for this exemption is that existing regulations should be regarded as preceding special statutory or legal regulations, with the consequence that the product regulations in MiFID II should be applicable only for products not yet regulated to the same level of detail. Secondly, it should confirm that there is a clear separation between manufacturers and distributors, as explained in the previous answers.

<ESMA_QUESTION_20>

Q21: For investment firms responding to this consultation, what costs would you incur in order to meet these requirements, either as distributors or manufacturers?

<ESMA_QUESTION_21>

Given that the manufacturing of UCITS and AIFs is not subject to the new product governance obligations due to the general exemption from scope under MiFID II Article 2(1)(i), we expect limited direct costs for fund managers as specified below. Additional indirect costs might occur as a consequence of the envisaged contractual obligation in relation to non-MiFID firms to provide “all relevant information” on products to distributors.

In the view of UBS, the direct costs would relate to governance establishment and negotiation of agreements, including legal costs, cost for process implementation, reporting and monitoring. There will also be a cost to the market overall with regards to impacts on open architecture. Further impacts will be on investors as investment advice / products will inevitably be more costly and for some investors these services may no longer be economically viable for them. However, we are unable to currently provide any estimates as regards our own firms.

<ESMA_QUESTION_21>

1. Safeguarding of client assets 
Q22: Do you agree with the proposal for investment firms to establish and maintain a client assets oversight function?

<ESMA_QUESTION_22>

UBS does not believe that a separate and own function should be created. Whilst we agree that safeguarding of client assets is an essential task for investor protection and that such a function could increase awareness within the investment firms for the benefit of investors and be used as a measure to address possible conflict of interests, in view of the principle of proportionality, such a function should in our view be part of the current compliance organization. Thus, no separate function should be required. We note that this is currently the case in the UK, where the position is designated as "CF10a".
<ESMA_QUESTION_22>

Q23: What would be the cost implications of establishing and maintaining a function with specific responsibility for matters relating to the firm’s compliance with its obligations regarding the safeguarding of client instruments and funds?

<ESMA_QUESTION_23>

The implications and the cost will depend on the final ESMA rules. As stated re Q22, the principle of proportionality should be adhered to. If a function of its own would have to be built up outside compliance, the costs would obviously be higher. Currently, we are unable to provide a fair estimate. The cost to maintain the existing equivalent UK function is embedded within the UBS operating model.
<ESMA_QUESTION_23>

Q24: Do you think that the examples in this chapter constitute an inappropriate use of TTCA? If not, why not? Are there any other examples of inappropriate use of or features of inappropriate use of TTCA? 

<ESMA_QUESTION_24>

Yes, UBS believes the examples are appropriate. 

However, TTCA may be used for a number of legitimate reasons and there are a number of situations in which TTCA is properly and prudently used in relation to a particular asset class or class of clients. For example, current UK market practice under the ISDA Credit Support Annex is to use client funds in their entirety when held under TTCA. The funds can be accessed across the firm until the client requests the funds back. 

We, therefore suggest that future RTS/ITS should allow for the continuation of such a practice and request ESMA to amend the draft technical advice to avoid limiting its use when it's legitimately appropriate to do so. This applies in relation to professional clients and eligible counterparties only.
Whilst it should be noted further that TTCA usage also varies across product groups and meets different business needs, we agree that TTCA should be used sensibly and that during the on-boarding process individual client needs should always have to be considered.

<ESMA_QUESTION_24>

Q25: Do you agree with the proposal to clarify that the use of TTCA is not a freely available option for avoiding the protections required under MiFID? Do you agree with the proposal to place high-level requirements on firms to consider the appropriateness of TTCA? Should risk disclosures be required in this area? Please explain your answer. If not, why not?

<ESMA_QUESTION_25>

UBS believes that distinctions have to be made between the retail and the professional sphere, as the level of sophistication obviously differs. The following applies in relation to professional clients and eligible counterparties. 

UBS agrees that the use of TTCA should not be a freely available option for avoiding the protections under MiFID, but that its usage should be assessed appropriately at a product level. UBS negotiates with each client during the on-boarding process where the individual client needs are always considered. A specific risk disclosure should not be required as the information is already covered in the Terms of Business and discussed at on-boarding.

Thus, an investment firm should be able to rely on the fact that the professional client can assess the effect of TTCA; with professional clients the firm will agree on what percentage of assets in relation the debt in towards the firm can be transferred (re-hypothecation limits).
<ESMA_QUESTION_25>

Q26: Do you agree with the proposal to require a reasonable link between the client’s obligation and the financial instruments or funds subject to TTCA?

<ESMA_QUESTION_26>

UBS does not agree. As per our response to Q24, we believe TTCA give a full right to use and, therefore, we do not believe it is necessary to establish a reasonable link between the client and the financial instruments. Again, we refer in relation to professional clients and eligible counterparties.

For retail clients, we do not apply TTCA, but enter into "traditional" pledge agreement with the client.
<ESMA_QUESTION_26>

Q27: Do you already make any assessment of the suitability of TTCAs? If not, would you need to change any processes to meet such a requirement, and if so, what would be the cost implications of doing so?

<ESMA_QUESTION_27>

Yes, UBS already applies TTCAs only with regards to professional clients and eligible counterparties. No retail clients are involved in TTCAs. As such, we do not estimate that the cost to establish and implement separate arrangements and risk controls would be significant.

In the investment banking division and in relation to professional and institutional investors, we assess the appropriateness of TTCA at the point of on-boarding where the client's options are fully discussed and negotiated.
<ESMA_QUESTION_27>

Q28: Are any further measures needed to ensure that the transactions envisaged under Article 19 of the MiFID Implementing Directive remain possible in light of the ban on concluding TTCAs with retail clients in Article 16(10) of MiFID II?

<ESMA_QUESTION_28>

No. UBS does not believe any further measures are needed in respect to TTCA and retail clients. We believe retail clients should be entitled to enter into stock lending and repos, subject to an appropriateness test. 

For example, security lending arrangements where the investment firm borrows securities in accordance with retail clients’ written agreement and provides collateral under TTCA to a retail client should not fall under the type of TTCA envisaged under Article 16(10) of MIFID II.  Such arrangements consist of the following:

1. Retail client lends securities to an investment firm by transferring title of the securities against an undertaking from the investment firm to return equivalent securities (for this reason, there is no consent requirement to “use” the transferred securities);

2. Subject to an appropriateness test, the investment firm may provide the retail client with collateral (either by pledge or title transfer) and such collateral may be held by a custodian on a segregated omnibus account.

The outright transfer of the security and in return its collateral is the norm in the market and provides contractual certainty. 
In particular, a complete ban would also run contrary to the regulatory general push towards clearing. CCPs generally require collateral to be transferred to them on a title transfer basis. If we cannot obtain collateral from clients on the same basis, their collateral will sit with the clearing member unutilised and there will be a cost associated with funding the CCP margin requirements. It is also difficult to see how cash margin can be transferred except on a title transfer basis unless it is held with a third party and pledged.
We, therefore request that ESMA clearly stipulates in its RTS that transactions according to Article 19 of the MiFID Implementing Directive remain possible despite the ban on concluding TTCAs with retail clients in Article 16(10) of MiFID II and that retail clients are entitled to enter into stock lending and repo's subject to an appropriateness test.
<ESMA_QUESTION_28>

Q29: Do you agree with the proposal to require firms to adopt specific arrangements to take appropriate collateral, monitor and maintain its appropriateness in respect of securities financing transactions? 

<ESMA_QUESTION_29>

Yes, UBS agrees. We already have existing systems and controls to ensure that appropriate collateral is taken and returned in a timely fashion. 
<ESMA_QUESTION_29>

Q30: Is it suitable to place collateral, monitoring and maintaining measures on firms in respect of retail clients only, or should these be extended to all classes of client?

<ESMA_QUESTION_30>

Yes, UBS believes that such measures should be imposed on firms in respect of retail clients only. It should be left to firms whether to extend these measures to all classes of client as a matter of good practice.
<ESMA_QUESTION_30>

Q31: Do you already take collateral against securities financing transactions and monitor its appropriateness on an on-going basis? If not, what would be the cost of developing and maintaining such arrangements?

<ESMA_QUESTION_31>

Yes, at UBS, we already monitor the appropriateness of our collateral on a daily basis.
<ESMA_QUESTION_31>

Q32: Do you agree that investment firms should evidence the express prior consent of non-retail clients to the use of their financial instruments as they are currently required to do so for retail clients clearly, in writing or in a legally equivalent alternative means, and affirmatively executed by the client? Are there any cost implications?

<ESMA_QUESTION_32>

Yes, UBS agrees in principle. We evidence this through the legal agreements with our clients.
<ESMA_QUESTION_32>

Q33: Do you anticipate any additional costs in order to comply with the requirements proposed in relation to securities financing transactions and collateralisation? If yes, please provide details.

<ESMA_QUESTION_33>

As per our current understanding of the requirements, at UBS, we anticipate additional costs to be modest as our current setup is already very much in line with the requirements proposed.
<ESMA_QUESTION_33>

Q34: Do you think that it is proportionate to require investment firms to consider diversification of client funds as part of the due diligence requirements when depositing client funds? If not, why? What other measures could achieve a similar objective?

<ESMA_QUESTION_34>

We believe this should only apply to investment firms which are not themselves credit institutions. It would be helpful to clearly state this accordingly.

As regards investment firms where clients do not have deposit accounts, we are supportive of the requirement to diversify. We consider a variety of criteria when depositing client funds with institutions, creditworthiness being one of these. At UBS Investment bank, we place client money in institutions that have at least an equal credit rating to our own. We also believe we should be allowed to invest client money in high quality sovereign debt (deep liquidity). The proposal is thus equivalent to current UK regulatory requirements.
<ESMA_QUESTION_34>

Q35: Are there any cost implications to investment firms when considering diversification as part of due diligence requirements?

<ESMA_QUESTION_35>

Yes, in the view of UBS, additional costs are generated for investment firms that are not holding deposits, but need to place client funds with third parties, as initial and ongoing due diligence activities create costs.
<ESMA_QUESTION_35>

Q36: Where an investment firm deposits client funds at a third party that is within its own group, should an intra-group deposit limit be imposed? If yes, would imposing an intra-group deposit limit of 20% in respect of client funds be proportionate? If not, what other percentage could be proportionate? What other measures could achieve similar objectives? What is the rationale for this percentage? 

<ESMA_QUESTION_36>

As regards investment firms that do not take deposits, UBS is supportive of the general proposal and specified percentage limit. This is in line with current FCA requirements in the UK.

<ESMA_QUESTION_36>

Q37: Are there any situations that would justify exempting an investment firm from such a rule restricting intra-group deposits in respect of client funds, for example, when other safeguards are in place?

<ESMA_QUESTION_37>

Yes, we believe there are several cases where exemptions are justified and a degree of flexibility is needed. First, we believe a de minims threshold should apply, because it would not be proportionate to require a firm to diversify small amounts of funds across multiple banks; this would only generate additional costs for the client without added benefit. It would also be sensible to lift the requirement where a firm is operating a client money account to support transactions carried out in a currency outside of the OECD members (emerging markets). 

Furthermore, there may be specific situations, such as a period of market upheaval or market stress. It should then be appropriate for a firm to make a judgment call on where they place client funds in order to offer better protection for its clients.
<ESMA_QUESTION_37>

Q38: Do you place any client funds in a credit institution within your group? If so, what proportion of the total?

<ESMA_QUESTION_38>

As per UBS's response on question 36, where we have no deposit taking function, less than 20% of client funds are deposited within the UBS Group as per the FCA requirements.
<ESMA_QUESTION_38>

Q39: What would be the cost implications for investment firms of diversifying holdings away from a group credit institution?

<ESMA_QUESTION_39>

The cost implications are driven primarily from the cost of a firm holding client funds on behalf of a peer.
<ESMA_QUESTION_39>

Q40: What would be the impact of restricting investment firms in respect of the proportion of funds they could deposit at affiliated credit institutions? Could there be any unintended consequences?

<ESMA_QUESTION_40>

As regards investment firms that do not take deposits, UBS believes that the impact of this would be minimal. Some further investigation into how easy it is to place funds with third parties may be required, though. One unintended consequence may be that banks already rated as high quality investment grade could force funds into lower rated institutions to comply with the diversification limits; this would appear counter-intuitive especially in a period of market stress. 

We also understand this is already a requirement in the UK.
<ESMA_QUESTION_40>

Q41: What would be the cost implications to credit institutions if investment firms were limited in respect of depositing client funds at credit institutions in the same group?

<ESMA_QUESTION_41>

Similar to Q40, any costs would be driven by the proposed restriction.
<ESMA_QUESTION_41>

Q42: Do you agree with the proposal to prevent firms from agreeing to liens that allow a third party to recover costs from client assets that do not relate to those clients, except where this is required in a particular jurisdiction?

<ESMA_QUESTION_42>

Yes, UBS agrees.

However, if omnibus accounts are allowed, there lien should be permissible for the payment of the fees relating to the management of the custody accounts or the custody of the financial instruments and for the discharge of temporary debit balances in the accounts resulting from the acquisition of financial instruments. We suggest this is specified accordingly.

We also understand that this is already a regulatory requirement in the UK.
<ESMA_QUESTION_42>

Q43: Do you agree with the proposal to specify specific risk warnings where firms are obliged to agree to wide-ranging liens exposing their clients to the risk?

<ESMA_QUESTION_43>

Yes, UBS agrees, but this should only apply for liens which go beyond liens for fees and services related to the custody account and discharge of debit balances in the accounts resulting from the acquisition of financial instruments. We suggest this to be specified accordingly.
<ESMA_QUESTION_43>

Q44: What would be the one off costs of reviewing third party agreements in the light of an explicit prohibition of such liens, and the on-going costs in respect of risk warnings to clients?

<ESMA_QUESTION_44>

In jurisdictions other than the UK, where similar requirements exist, initial costs would be considerable, driven primarily by the commissioning of legal advice specific to each jurisdiction. They would also need to be reviewed regularly to ensure ongoing accuracy. Further costs arise due to the need of internal due diligence and review of existing agreements, with unknown amounts of costs to amend and re-paper agreements, if required.
<ESMA_QUESTION_44>

Q45: Should firms be obliged to record the presence of security interests or other encumbrances over client assets in their own books and records? Are there any reasons why firms might not be able to meet such a requirement? Are there any cost implications of recording these?

<ESMA_QUESTION_45>

No, UBS does not believe such records should be required. We understand these to be limited security interests and encumbrances such as general liens for fees and costs. Such security interests and liens apply in very limited circumstances and are general covered by the General Terms and Conditions for firms.

In case security is needed for credit purposes or securing certain risks, such as in connection with derivatives transactions, then this would be the subject to specific contractual agreements between the firm and the client (pledge agreement, title transfer agreement, securities lending & borrowing agreement, etc.). UBS therefore believes such requirements are best recorded in the firm's GTC and client legal agreements.
<ESMA_QUESTION_45>

Q46: Should the option of ‘other equivalent measures’ for segregation of client financial instruments only be available in third country jurisdictions where market practice or legal requirements make this necessary?

<ESMA_QUESTION_46>

No, UBS believes other equivalent measures should be available for all jurisdictions. For example, in Germany, Austria or Switzerland, there is a legal presumption in favour of the client that the assets are client assets as long as they are not specifically marked. This example shows that different solutions exist in the various jurisdictions to address the same problem. It would therefore be disproportionate to only allow "other equivalent measures" where market practice or legal requirements make this necessary, as ESMA has not assessed whether this is an appropriate consequence across all jurisdictions.
<ESMA_QUESTION_46>

Q47: Should firms be required to develop additional systems to mitigate the risks of ‘other equivalent measures’ and require specific risk disclosures to clients where a firm must rely on such ‘other equivalent measures’, where not already covered by the Article 32(4) of the MiFID Implementing Directive?

<ESMA_QUESTION_47>

No, UBS is of the view that there should not be additional requirements. We believe that article 32(4) of MiFID Implementing Directive is sufficient. Normal due diligence requirements apply which are sufficient in our view.
<ESMA_QUESTION_47>

Q48: What would be the on-going costs of making disclosures to clients when relying on ‘other equivalent measures’?

<ESMA_QUESTION_48>

Provided such disclosure can be made in a generic way via the client Terms & Conditions, UBS estimates that this should not be a significant additional cost. ESMA should also allow for an appropriate phase in period and not require mandatory re-papering. Both elements would reduce costs.
<ESMA_QUESTION_48>

Q49: Should investment firms be required to maintain systems and controls to prevent shortfalls in client accounts and to prevent the use of one client’s financial instruments to settle the transactions of another client, including:

<ESMA_QUESTION_49>

Usually, most financial instruments from developed markets are settled contractually. Due to this contractual settlement there shortfalls may occur. Given the advantages of contractual settlement, such potential risks should be accepted as unavoidable. In certain countries the law provides adequate protection for account holders' interests, for example a segregation of financial instruments in favour of account holders in the event of the custodian's insolvency.

In any case, investment firms should be able to continue to settle securities through omnibus account structures.

Moreover, we believe the matter is more adequately addressed in chapter III on settlement discipline of the CSD Regulation (CSDR) and the related technical standards that ESMA is to propose. Overlapping requirements in MiFID II should be avoided.
<ESMA_QUESTION_49>

Q50: Do you already have measures in place that address the proposals in this chapter? What would be the one-off and on-going cost implications of developing systems and controls to address these proposals?

<ESMA_QUESTION_50>

Yes, UBS has adequate measures and close monitoring are in place. We do not have a comment on the cost implications. 

We believe that this chapter mirrors closely the UK regulatory requirements applicable to firms providing custody arrangements to Retail clients.
<ESMA_QUESTION_50>

Q51: Do you agree that requiring firms to hold necessary information in an easily accessible way would reduce uncertainty regarding ownership and delays in returning client financial instruments and funds in the event of an insolvency?

<ESMA_QUESTION_51>

Yes, UBS agrees. This is consistent with the current UK regulatory requirements.
<ESMA_QUESTION_51>

Q52: Do you think the information detailed in the draft technical advice section of this chapter is suitable for including in such a requirement?

<ESMA_QUESTION_52>

Yes, as per our response on Q51.
<ESMA_QUESTION_52>

Q53: Do you already maintain the information listed in a way that would be easily accessible on request by a competent person, either before or after insolvency? What would be the cost of maintaining such information in a way that is easily accessible to an insolvency practitioner in the event of firm failure?

<ESMA_QUESTION_53>

Yes, as per our response on Q52.
<ESMA_QUESTION_53>

1. Conflicts of interest
Q54: Should investment firms be required to assess and periodically review - at least annually - the conflicts of interest policy established, taking all appropriate measures to address any deficiencies? Please also state the reason for your answer.

<ESMA_QUESTION_54>

No, UBS does not believe that this would be adequate if it applies to a review of the policy as such, as it is unlikely that the policy as such would be subject to change within a year only.

We also question the added value in terms of customer protection offered, given that a standard conflicts of interest policy will not detail all potential circumstances in which a conflict of interest may arise in a firm, but rather set out a firms overall approach to the appropriate identification and management of conflicts in line with global regulatory requirements. 

What could be a real benefit, and related enhancement in protection of clients' interests, would be performing an annual review of each individual conflict of interest recorded in the Firm's conflicts inventory. Thereby ensuring completeness and accuracy of the conflicts listed together with the validity and robustness of the controls that are described to manage these conflicts. This would enable firms to identify and remediate any control weaknesses or gaps in a timely fashion.

A review of the governance arrangements or procedures would be a reasonable measure as an annual review requirement.
<ESMA_QUESTION_54>

Q55: Do you consider that additional situations to those identified in Article 21 of the MiFID Implementing Directive should be mentioned in the measures implementing MiFID II? Please explain your rationale for any additional suggestions.

<ESMA_QUESTION_55>

UBS does not consider there to be any additional situations that need to be added to those already identified in Article 21 of the MIFID Implementing Directive.
<ESMA_QUESTION_55>

Q56: Do you consider that the distinction between investment research and marketing communications drawn in Article 24 of the MiFID Implementing Directive is sufficient and sufficiently clear? If not, please suggest any improvements to the existing framework and the rationale for your proposals.

<ESMA_QUESTION_56>

Yes, UBS believes that the definitions within Article 24, supported by the relevant provision of Directive 2003/125/EC and 2004/39/EC, provide sufficient distinction between investment research and marketing communications, both in terms of published widely distributed research product (i.e. published research report) and also other research products (one on one client communications etc.). 

However, Article 24 makes no reference to sales commentary which is neither research nor marketing. There are materials which are presented objectively and are not a personal recommendation, but nonetheless are not investment research either. Marketing materials, market commentary and educational materials are often intended to be objective, but do not consider themselves investment research.

We request, therefore, ESMA to provide through its RTS/ITS specific guidance with respect to sales commentary and what specific criteria are available to distinguish between Research, Sales Commentary and Marketing materials.

<ESMA_QUESTION_56>

Q57: Do you consider that the additional organisational requirements listed in Article 25 of the MiFID Implementing Directive and addressed to firms producing and disseminating investment research are sufficient to properly regulate the specificities of these activities and to protect the objectivity and independence of financial analysts and of the investment research they produce? If not, please suggest any improvements to the existing framework and the rationale for your proposals.

<ESMA_QUESTION_57>

No. Whilst UBS believes that the organisation provisions are sufficiently broad to protect the objectivity and independence of investment recommendations, consideration should be given to the definition of ‘relevant person’ to the extent referred to here, as a strict interpretation could limit the provision to the analyst him- or herself, even though a far wider group is involved in the preparation (Research Management, Supervisory Analysts etc.). 

There are a number of terms that are subject to interpretation and further guidance is requested from ESMA through their rules:

Article 25 defines “related financial instrument” as a financial instrument the price of which is closely affected by price movements in another financial instrument, which is the subject of investment research (including a derivative). Given the UK’s ‘Hannam case’ ([2014] UKUT 0233 (TCC)) outcome, can ESMA clarify what is meant by "closely affected" – is a materiality assessment made?

The disclosure requirement states: "When disclosure of specific conflicts of interest is required, the disclosure shall clearly state that the organisational and administrative arrangements established by the investment firm to prevent or manage that conflict are not sufficient to ensure, with reasonable confidence, that the risks of damage to the interests of the client will be prevented". However, the statement does not circumscribe or define what is meant by "with reasonable confidence" and, therefore, is open to varying interpretations.

"Durable medium" – which clients concerned: ESMA does not request whether we agree with the detailed information to be provided to clients which is an important aspect of the draft technical advice. Item 3 of the technical advice does not clarify to which type of client this disclosure should be made. There should be no obligation to use a durable medium when providing information to professional clients and eligible counterparties. The means of distribution to such clients should be left much more flexible.

Apart from the above, “Durable medium” should also be further clarified in other respects. UBS keeps its current disclaimers on its webpage and also, relying on the Compendium Rule, provides a link to disclosures should there be more than 15 stocks. We believe this should be sufficient as a durable medium.
<ESMA_QUESTION_57>

1. Underwriting and placing – conflicts of interest and provision of information to clients
Q58: Are there additional details or requirements you believe should be included? 

<ESMA_QUESTION_58>

UBS believes it could be useful if ESMA provide further details in relation to allocation justifications that are envisaged, but cautions against detailed new regulations:

Is the expectation that each allocation operation must be justified and agreed with the client? In practical terms this would make the allocation policy more cumbersome and time consuming.

Alternatively, it may be more efficient to note and justify material changes in allocations. UBS as a firm ensures that its allocations policy is communicated to any new client. 

We, therefore, do not feel there is a lack of representation of client's views or interests in the allocations process that would requires radical overhaul. The process is dynamic and fast-moving, and we would caution against over-bureaucratising.

How would the central record of all underwriting and placing operations be used? Is it expected that the record would be used to monitor conflicts that may have occurred? ESMA should provide further clarify in this respect.

In addition, UBS would like to make further comments on ESMA’s observations regarding the use of disclosures in the management of conflicts of interest

It would be helpful to have more guidance on disclosure only being used as a “measure of last resort.” Currently, we disclose to our client that is a bidder in an M&A situation, where an employee at UBS may have a board position in the target company. We would not allow that individual to be on the deal team and we feel that we can manage the conflict internally. However, we would still disclose the individual’s role in the engagement letter. Does this type of situation under the proposed standard not require disclosure? As described, we obviously do not use disclosure as a measure of last resort in this context. Rather, we have managed the conflict, but we are providing additional information to the client.

Some further guidance on examples of scenarios where ESMA believe disclosure would or would not be required would be helpful.
<ESMA_QUESTION_58>

Q59: Do you consider that investment firms should be required to discuss with the issuer client any hedging strategies they plan to undertake with respect to the offering, including how these strategies may impact the issuer client’s interest? If not, please provide your views on possible alternative arrangements. In addition to stabilisation, what other trading strategies might the firm take in connection with the offering that would impact the issuer?

<ESMA_QUESTION_59>

No, UBS does not believe a regulatory requirement is necessary, because this is already practice:

The main hedging strategies in the context of an offering would be (i) stabilisation or (ii) activities related to stabilisation, i.e. covering the short / refreshing the shoe. For these types of activities the option to carry out these activities will usually be discussed with a client well in advance of the activities being carried out. Therefore usually an issuer client will broadly be aware of the strategy. However, it may be impractical to discuss the detailed strategy on each trade, usually as discussions as to stabilise etc. are time critical. It may be more efficient for a discussion with an issuer client should trade deviate from the broad strategy already discussed with an issuer client.

We have found that since the financial crisis, clients often require contractual undertakings from the banks in respect of hedging. These essentially forbid the underwriters from short selling for their own proprietary trading account ordinary shares of the client for the purpose of hedging the economic risk associated with their respective underwriting commitments, with carve-outs for ordinary course business. This is commercially acceptable to the underwriters as it is consistent with overall client care and more recent regulation, but in the context of global investment banks with trading divisions, this then requires procedural safeguards to be put in place.
<ESMA_QUESTION_59>

Q60: Have you already put in place organisational arrangements that comply with these requirements?

<ESMA_QUESTION_60>

Yes, UBS's practice is as follows:

Advising to undertake an offering:

In practice prior to a mandate, the issuer client will be in discussions with its relationship contacts at the banks about a potential transaction. Though general advice may be provided about type of offering structure etc., there is unlikely to be sufficient clarity and detail available in order to provide an issuer client with a comprehensive comparison of alternative financing options. The general discussions may further provide an indication of costs involved. However, any fee discussions are unlikely to be had without sufficient clarity on the offering / timing / structure etc. Providing an issuer client a broad indication of potential investor clients is unlikely to be useful at this stage, as it would not be precise enough to allow taking a meaningful decision.

In our standard form mandate letter, we make clear that we may have potential conflicts and we may use a number of different procedures in order to best manage these conflicts. 

Pricing:

It would be contrary to FCA principles, if a bank influenced the price of an offering for one issuer client over another issuer client. There may be circumstances where there may be similar mandates which would compete in the market. Therefore, to achieve the best outcome for an issuer client, there may be discussions around the timing of a potential offering.

Persons that are usually involved in advising investor clients may be involved in pricing recommendation discussions, as they are able to provide greater insight about investor client motivations. However, these would be recommendations only and they are not involved in providing issuer clients price advice.

Following case law (in the US), financial adviser clients are careful to make clear there is no fiduciary relationship with their issuer clients on the question of pricing – it is ultimately down to the client to decide whether to accept the price offered- banks gauge investor demand through a process of feedback gathering/bookbuilding and will express a recommendation on the basis of that exercise.

Issuer clients are usually involved in the pricing decision discussions, and will be continually appraised of the developments.

Placing:

Allocations policies outline a number of non-exhaustive factors that may be considered in the placement/allocation of securities. In practice there may be a pattern of similar investor clients being involved in particular types of offerings, though this could be misconstrued as favouring a certain investor client in terms of allocations.

It may be more practical to focus any attention on any material changes to final placings / allocations.

Retail advice/distribution:

Many investment banks are not licensed to distribute securities directly to retail clients, and in deals with a predicted strong retail demand, specialist brokers are often brought in to assist with distribution and communication.

Lending/ provision of credit:

It should be considered that some offerings are structured in a way to repay credit, for instance repayment of an RCF or a bridge loan to bond take out. It may be impractical to introduce an independent bank into these structures, as they will not have the benefit working on the transaction already and leveraging off diligence or documentation discussions. Where proceeds are used to repay credit, it is usually disclosed in the documentation, due to the increased conflict risk. It should also be considered that there is merit in involving the banks that have provided credit, as there is an incentive for the those banks to ensure the success of the transaction.

Record keeping:

It would be an expensive and cumbersome exercise to record each allocation decision and justification, it would be more practical to attempt to record any material deviations from agreed allocations / placing.

Oversight:

It would be useful to understand what the purpose of these central records would be? Is this to monitor conflicts in an underwriting/placing post the transaction?
<ESMA_QUESTION_60>

Q61: How would you need to change your processes to meet the requirements?

<ESMA_QUESTION_61>

UBS believes there would need to be policies and greater monitoring and scrutiny on allocations, if the requirement is to record and justify every allocation/placing on an offering. There would be the need to establish procedures and policies to centrally record all underwriting and allocations conducted on every offering.
<ESMA_QUESTION_61>

Q62: What costs would you incur in order to meet these requirements?

<ESMA_QUESTION_62>

TYPE YOUR TEXT HERE
<ESMA_QUESTION_62>

1. Remuneration 

Q63: Do you agree with the definition of the scope of the requirements as proposed? If not, why not?

<ESMA_QUESTION_63>

Yes, UBS agrees but believes the technical advice should be rephrased. 

Instead of "Remuneration and similar incentives may be partly based on commercial criteria, but should be principally based on criteria reflecting compliance with the applicable regulations, the fair treatment of clients and the quality of services provided to clients, so that an appropriate balance between fixed and variable components of remuneration is maintained at all times, and provided that in any event the remuneration structure does not favour the interests of the firm or its staff against the interests of any clients." 

It should read: "Remuneration and similar incentives may be based on commercial criteria as long as the applicable regulations, the fair treatment of clients and the quality of services provided to clients are ensured, and an appropriate balance between fixed and variable components of remuneration is maintained at all times, and provided that in any event the remuneration structure does not favour the interests of the firm or its staff to the detriment of any client interests."

The scope of staff impacted is broadly defined.  A more specific definition would be helpful – although it is noted that future guidelines are likely to give more clarity to the definition.  

It is not clear why, and in what context, "career progression" is referred to here.  Career progression does not amount to remuneration and does not necessarily have any financial ramifications.  Further clarity as to what is meant by "career progression" is required to better understand the concern with this.
<ESMA_QUESTION_63>

Q64: Do you agree with the proposal with respect to variable remuneration and similar incentives? If not, why not?

<ESMA_QUESTION_64>

We believe that there is an appropriate balance between fixed and variable remuneration.  The sentence "Remuneration and similar incentives may be partly based on commercial criteria, but should be principally based  on criteria reflecting compliance with applicable regulations, the fair treatment of clients and the quality of services provided to clients…" this should be worded differently.  Compliance etc. will be a factor but we do not agree with the emphasis that it should be the principal basis for remuneration.  The reality is that there is a balance between commercial / business factors taking into account compliance issues.  Therefore, compliance is part of the process for deciding remuneration, but it is not the principal basis for remuneration.
<ESMA_QUESTION_64>

1. Fair, clear and not misleading information

Q65: Do you agree that the information to retail clients should be up-to-date, consistently presented in the same language, and in the same font size in order to be fair, clear and not misleading? 

<ESMA_QUESTION_65>

No, UBS does not agree to such a broad statement for the following reasons:

Given the large number of local languages and the different practices of Member States and NCAs as regards language requirements, we believe that a requirement to have all the documentation always in the same language is neither proportionate nor practicable. Whilst standard banking and contractual documentation will be in a language to which a retail client has agreed, the same as basic product documentation, the underlying documentation may not be in the same language, e.g. as regards prospectuses or fund documentation. It must also be taken into account that certain product requirements such as the Prospectus Directive do allow use of different languages in certain circumstances. Requiring that this documentation be in the same language would substantially increase the cost, but also impact distribution of financial instruments cross-border within the EEA, e.g. if all the underlying material, such as prospectuses, would have to be translated. This would run counter to the principle of a simple notification procedure and negatively impact the Single Market.

As regards retail clients, it should therefore be sufficient that the material is provided in languages that the client can understand and is comfortable with. Then we see no reason to require them to be in the same language throughout.

Furthermore, it should be possible to have risks in different font sizes provided they have equal prominence, for example whilst they may be in smaller font they could be equally prominent if they are in bold print etc.

The requirement of the information being up-to-date should not cover an indefinite period of time. Such requirement would not be fit-for-purpose for old products, whose marketing has ceased. Moreover, we suggest to amend the par. 2.iii. of the proposed draft technical advice as follows: 

“shall be consistently presented in the same a consistent language the client understands throughout all forms of information and marketing materials that are provided to each client”.

It is important to note that the above statements are made in relation to Retail clients. Applying the proposed standards also to professional clients is not necessary. Professional clients have the relevant knowledge and expertise to understand the importance, relevance and completeness of the information presented to them.
<ESMA_QUESTION_65>

Q66: Do you agree that the information about future performance should be provided under different performance scenarios in order to illustrate the potential functioning of financial instruments?

<ESMA_QUESTION_66>

No, UBS does not agree for the following reasons:

First, some further guidance should be provided on exactly what is meant by "different performance scenarios". UBS agrees that where a product has features that can produce a different performance (e.g. structured products), illustrations of these should be provided. 

Second, UBS believes it is questionable and not proportionate to make this a general requirement. It would mean that marketing materials may become more voluminous where at the same time firms are required to provide briefer documentation. Adding requirements has the contrary effect. Would the same purpose not be better served if there were a requirement for the marketing party to state the assumptions on which the performance forecast is based, together with information about the risks (including negative performance impacts)?

Again, this requirement should, if introduced, be limited to retail clients, for the reasons stated above in our answer to Q65.
<ESMA_QUESTION_66>

Q67: Do you agree that the information to professional clients should comply with the proposed conditions in order to be fair, clear and not misleading? Do you consider that the information to professional clients should meet any of the other conditions proposed for retail clients? 

<ESMA_QUESTION_67>

UBS does not agree that all information to non-retail clients should be under the same information disclosure requirements as to retail clients:

As a general statement also to be made at other questions, non-retail clients have sufficient knowledge and experience to appreciate the risks concerning their investments and are able to decide on the level of information they need.

We believe serious practical problems are likely to arise if professional clients and eligible counterparties cannot opt out of the disclosure requirements as proposed under section 2.14 (information on costs and charges) when the investment products embeds a derivative, which is very common in case e.g. of regular UCITs funds. The term and use of "embed a derivative" should be reviewed by ESMA. As currently proposed, this would force firms to make disclosures to professional clients and eligible counterparties whether they want them or not.

It is also important to note that the requirement for professional clients to be given information that does not reference potential benefits of an investment service or financial instruments without giving a fair and prominent indication of relevant risks would in some instances be too restrictive: Whilst in a complete document this requirement seems reasonable, in a "taster" advert or headline directing the reader to further information, this may prove problematic. For example, an internet banner may say "80% capital guaranteed XYZ linked ETF note", then on clicking the banner, the reader will be directed to a fuller description including the fact that capital protection is subject to the credit worthiness of the product issuer. 

The requirement for professional clients to be provided with information that does not disguise, diminish, or obscure important items, statements or warnings seems reasonable and sensible.

The requirement for information to be accurate and up to date, relevant to the communication method also seems reasonable and sensible.

The additional requirements proposed for retail on font size, similar language and future performance do not seem necessary for professional clients, given they should have the relevant knowledge and expertise to understand the importance, relevance and completeness of the information presented to them.
<ESMA_QUESTION_67>

1. Information to clients about investment advice and financial instruments

Q68: Do you agree with the objective of the above proposals to clarify the distinction between independent and non-independent advice for investors?

<ESMA_QUESTION_68>

No. Again UBS believes a clear distinction needs to be made between retail and professional clients. This differentiation as already provided in MiFID I should be maintained in particular also in relation to information to be provided on investment advice and financial instruments. As outlined above, professional clients and eligible counterparties should have the possibility to opt out. The vast majority of these clients and counterparties will not be remotely interested in the level of detailed information and hence a substantial burden will be created for the entire industry with no real benefit, but added cost ultimately for the end user (see also response to Q67).

In particular, as regards Non-retail clients, we believe it is disproportionate to have to disclose on any advice as independent or non-independent. Firms that may provide advice to professional clients throughout their course of business should be able to inform the professional client at the outset of the relationship or on a periodic basis what type of advice (independent or not) will be provided.

Furthermore, we consider it as entirely disproportionate in relation to non-retail clients to have to specify why a firm is not independent and effectively how "non-independent" the advice is by virtue of all the disclosures around close-links etc. It can and must be expected from professional clients that in case they would want to have more specific information that they would ask the firm accordingly.

Also in relation to Retail clients, the information regarding "broad or restricted analysis" should be of a general nature and be provided as a generic description of the investment firms selection process and be allowed to provide to clients in a general manner, such as the investment firm's web-site. The proposed requirement to provide information on "own and other" (point 5 of the draft advice) financial instruments are disproportionate in general and would imply substantial administrative burdens to firms without added value for the customers. Firms offer substantial numbers of different instruments and the range of products offered is dynamic.
<ESMA_QUESTION_68>

Q69: Do you agree with the proposal to further specify information provided to clients about financial instruments and their risks?

<ESMA_QUESTION_69>

No. UBS does not agree as regards professional clients and eligible counterparties for the reason already stated above in response to Q68. The differing approach must also be upheld on information to be provided on investment advice and financial instruments. The requirement to be clear, fair and not misleading discussed above should be more than sufficient to cover this aspect: The default position should generally be as to information provisioning that, assuming communications are clear fair and not misleading, these clients make their own decisions and have the power and sophistication to ask for any additional information if they want and need it. It would not be reasonable to expect a firm to provide this information on a regular or frequent basis to professional clients who understand the markets in which they partake.

Furthermore, we have the following detailed remarks:

· Point 8 (scenarios): while we agree in the provision of functioning and performance scenarios of the financial instrument in different market conditions, it should be specified that general scenarios are acceptable with no need to adaptation to the specific amount or economics to be bought by a particular client. 

· Point 9 (Illiquidity) The investment firm should not try to estimate a time frame for sale of illiquid financial instruments as this could result in client expectations not being fulfilled. It should be sufficient to inform what illiquidity means. Additionally, in the case of disinvestment, an estimate of the time frame for the sale of a financial instrument is not possible, because it will depend on the specific conditions in place at the time of disinvestment (e.g. market conditions, market liquidity, client’s interest to sell under certain price conditions, etc.)m, which are difficult to estimate ex-ante. Therefore we suggest removing this provision.

· Point 10 (financial instrument composition): clarification would be appreciated regarding what is intended to be provided to clients regarding the “status of the financial instruments”. What should be understood as “status”?

· Point 12 (fact sheet): according to Recital 84 of MiFID 2, “(…) nothing in this Directive obliges firms to provide it (information about the investment firms, financial instruments, costs and expenses, etc) either separately or by incorporating the information in a client agreement.” In order to be consistent with that wording, a reference to the contract should be added to subparagraph 12, which could read as follows:

“Information on financial instrument may be provided in a standard format such as a product factsheet or as part of or an annex to the contract.”
<ESMA_QUESTION_69>

Q70: Do you consider that, in addition to the information requirements suggested in this CP (including information on investment advice, financial instruments, costs and charges and safeguarding of client assets), further improvements to the information requirements in other areas should be proposed? If yes, please specify, by making reference to existing requirements in the MiFID Implementing directive.

<ESMA_QUESTION_70>

No. UBS does not agree as regards professional clients and eligible counterparties for the reason already stated above in response to Q68 and Q69.

It is also important to determine which information should be provided to a client in the case of legislation overlapping. There are several pieces of legislation that deal with disclosure to retail clients (MiFID 2, PRIPs, and Prospectus Directive), whose provisions may apply. ESMA needs to be clear which requirements will apply in which scenarios.
<ESMA_QUESTION_70>

1. Information to clients on costs and charges 

Q71: Do you agree with the proposal to fully apply requirements on information to clients on costs and charges to professional clients and eligible counterparties and to allow these clients to opt-out from the application of these requirements in certain circumstances?

<ESMA_QUESTION_71>

No, UBS does not agree. As stated in the responses to the previous questions 68-70, in business with professional clients and eligible counterparties are should be entitled to assume - due to these clients knowledge and experience - that they are sufficiently informed on the types of costs and fees commonly connected to the intended transactions, are therefore in a position to ask for the relevant information should they so require it and that they will ask for more specific information if they need it. Such clients are also invariably seeking similar information from other providers and thus well able to form their own views.

The proposed measure is disproportionate as it comes at the expense of a substantial advantage in trade with professional clients and eligible counterparties – the higher speed, at which the business can be carried out due to the greater knowledge and experience of the parties. This is also stipulated in the current rules on best execution (Article 44 (3) Implementing Directive) whereas the price is only playing a predominate role with regard to retail clients.

Moreover, eligible counterparties can request - either on a general form or on a trade-by-trade basis - to be treated as clients, whose business with the investment firm is subject to Articles 24, 25, 27 and 28 (article 30 (2) MiFID II). 

As a consequence it should be sufficient to provide both professional and eligible counterparties with the appropriate amount of information about costs and fees upon their request. Therefore, per se professional clients and eligible counterparties should have the possibility of an opt-in rather than an opt-out as proposed by ESMA (see also Article 24 (4) (c) MiFID II).

If the proposal to opt-out is nevertheless pursued as proposed in section 16.ii. and proposed rule 2.11, we believe it surprising that a professional client or eligible counterparty could not opt out of receiving this information, if there is a derivative embedded in the product. Such a provision does not suit the requirements of professional markets, where the ease and speed of entering into transactions is paramount. We also do not understand why this proposal should apply where portfolio management is provided and a derivative is being used ("irrespective of the investment advice provided…"). In the portfolio context, it is obviously not the single product that is decisive but the investment strategy applied. The risk tolerance does not depend on an individual product. It is rather common that in a portfolio context derivatives may be an integral part to achieve the agreed strategy. Therefore, the requirement in this connection would seem entirely inappropriate.
<ESMA_QUESTION_71>

Q72: Do you agree with the scope of the point of sale information requirements? 

<ESMA_QUESTION_72>

No, UBS does not agree. The detailed point of sale disclosures should only apply to client relationships under an advisory or discretionary mandate agreement, i.e. not in case of execution only transactions. Further, the respective disclosure should not cover costs charged by third parties - even if the client has been directed to this third party.

It should also be ensured that the aggregated information at the point of sale can be provided on a generic basis.
<ESMA_QUESTION_72>

Q73: Do you agree that post-sale information should be provided where the investment firm has established a continuing relationship with the client? 

<ESMA_QUESTION_73>

UBS believes that foremost the term "continuing relationship" should be clarified as we do not agree to the way it is used by ESMA in this context. ESMA’s definition of “continuing relationship” in terms of execution arrangements which apply only to “one-off” investment services could imply that e.g. providing an ‘execution only service’ more than once would automatically result in a continuing relationship with the client. Rather, we believe that ESMA should take into consideration whether the investment firm has a single one-off relationship which puts a long duration product in place, or whether there is a continuing relationship with ongoing advice provided which could include financial reviews.

UBS, therefore, believes that providing post-sale information to all clients regardless of the obligation to monitor the client’s portfolio would be disproportionate. From a contract law perspective, post-sale information could give reason to a cautionary obligation that could generate additional liabilities and costs for the firms.(see also article 24 (4) (a) (iii) MiFID). We thus believe the requirement should only apply where the firm agrees to monitor the client's portfolio. Thus, obviously, it should not apply where the relationship involves repeated execution only services. Ultimately, we believe that the nature of any post-sale information to be provide should be a matter to be decided between the investment firm and the relevant client based on the client's own requirements.

For the funds business it needs to be assured that MIFID II is fully aligned with UCITS rules and regulations. For example, sub-clause 33 (p. 105f.) requires a level of disclosure that may be difficult to be achieved for certain collective investment schemes.
<ESMA_QUESTION_73>

Q74: Do you agree with the proposed costs and charges to be disclosed to clients, as listed in the Annex to this chapter? If not please state your reasons, including describing any other cost or charges that should be included.

<ESMA_QUESTION_74>

No. UBS sees two main issues with the cost listed in the Annex. A) costs for certain services are only known as they occur during the life time of an investment or in the course of the financial year of a product and will not be known ex-ante. B) it could prove very difficult if not impossible to include cost items which are not booked as a cost but included as mark-up. Mark-ups are usually used in bond and fx trading (bid-ask spread).

Mark ups embedded in the transaction price are to be considered profit margin and do not fall under costs and charges for the clients. Therefore, we would expect no requirement to disclose investment firm's mark ups within transaction costs. If at all, we would only expect to provide Retail Clients with mark-up details upon specific request from the client as per current UK regulatory requirements. We see no particular benefit to the client in detailing mark-up provided the client has the total costs figure to enable them to compare with competitive firm pricing.

Furthermore, we would like to point out the importance of consistency between regulatory frameworks: Requirements on disclosure of costs on UCITS to retail investors are regulated in the regulation on key investor information for UCITS and others will be regulated in PRIPS. Therefore, as regards retail clients only, requirements on disclosure on MiFID Level 2 should be based on the requirements on cost disclosure in the UCITS key investor information document and the upcoming key investor document for PRIPS:

Thus, the second table in the annex dealing with the costs and charges related to the financial instrument should be relevant only where a KIID/KID is not provided. Where a KIID/KID is provided, recital 78 of MiFID II makes it clear that document should be regarded as appropriate for the purposes of MiFID II. Moreover, Article 78(2) of the UCITS Directive establishes the KIID as providing appropriate information for investors to understand the UCITS being offered and consequently to take informed investment decisions. The text of this Article is substantially the same as Article 24(5) of MiFID II, which defines the qualitative criteria to be fulfilled by the information to be provided under Article 24(4). ESMA is presumably not suggesting that the UCITS KIID does not satisfy the criteria in Article 78(2) of UCITS.

Finally, we do not agree with the proposals where transactions involve ECPs as it is difficult to establish in such circumstances who provides services to whom. In such instances, information should be made available on request.
<ESMA_QUESTION_74>

Q75: Do you agree that the point of sale information on costs and charges could be provided on a generic basis? If not, please explain your response. 
<ESMA_QUESTION_75>

Yes, we agree. Generic disclosure of costs and charges certainly makes sense from a consistency standpoint and should apply to costs and charges for financial instruments as well as for the investment / ancillary service provided by the firm.

However, it should be made clear that only instruments where the distributor has an actual agreement in regard to the distribution is included in the obligation to present pre-sale information. Let us consider the example of when the distributor (e.g. a bank) has an agreement with a specific client (e.g. a UCITS fund) to distribute units to the banks clients. If the ESMA advice is to be understood in a way that any security/fund that clients can buy.
<ESMA_QUESTION_75>

Q76: Do you have any other comments on the methodology for calculating the point of sale figures?

<ESMA_QUESTION_76>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_76>

Q77: Do you have any comments on the requirements around illustrating the cumulative effect of costs and charges?

<ESMA_QUESTION_77>

Yes, UBS finds it doubtful that this detailed amount of information represents an added value for the clients, particularly professional clients and ECPs..

This requirement already exists in the UK for Packaged Product sales to Retail Clients. However it is difficult to see how such illustrations will add any value to clients in respect of portfolio management services, since this is a fee for the service provided and can, in many cases, be paid separately from monies held in the portfolio. This would lead to misleading information and confusion where some clients use different methods for paying their fees from one fee quarter to another and systems difficulties where different portfolios and accounts need to be treated differently in respect of calculating this figure.
<ESMA_QUESTION_77>

Q78: What costs would you incur in order to meet these requirements?

<ESMA_QUESTION_78>

UBS is currently unable to quantify what costs will be incurred by these changes.
<ESMA_QUESTION_78>

1. The legitimacy of inducements to be paid to/by a third person 

Q79: Do you agree with the proposed exhaustive list of minor non-monetary benefits that are acceptable? Should any other benefits be included on the list? If so, please explain. 

<ESMA_QUESTION_79>

No, UBS does not agree with the proposed exhaustive list of minor non-monetary benefits. As a general matter, any determination as to whether someone is acting improperly (and contrary to the client's interests) due to the relevant person being in receipt of inducements should not be made on the basis of an exhaustive list, as doing so would raise the risk of unduly narrowing down the scope of legitimate activities where no risk of such material conflict exists and conversely, perhaps inadvertently permitting a benefit in particular circumstances where it would not be appropriate. Given the myriad of potential factual circumstances that may arise and cannot be foreseen in their entirety, the provision of an exhaustive list is not the correct approach. The list should thus not be exhaustive, but illustrative and while probative would not be conclusive either way.  It would serve to give guidance to the industry which must adhere to the principles in each and every case.

As a matter of principle, we believe that ESMA's proposals go beyond the MiFID Level II text in several respects: The inducement regime under MiFID II was subject to substantial debate and represents a compromise between Parliament and the Council. In this connection, it was not proposed to limit further the possibility for firms providing advice or the service of portfolio management to accept and retain fees beyond the restrictions of Level 1 or to change the dealing commission regime. In our view, there is, therefore, no scope for ESMA or the Commission to change the current practice in this context. "Further restrict the possibility for firms…. to accept and retain fees…" in Recitals 74 and 75 MiFID II refers to the relevant provision in article 24 where such acceptance is limited in case of independent advice and portfolio management; it cannot be used as a basis to go beyond the new MiFID provisions, in particular article 24(7)(b), which is clear in this respect.

Furthermore, ESMA states its view in 11. that "the receipt of minor non-monetary benefits should be permitted (…) not only for independent advice or portfolio management, in accordance with the same conditions." In making this statement, ESMA seems to extend the restrictions imposed by article 24(7) within the remit of the Commission's request for advice by extending the conditions for the receipt of minor non-monetary benefits beyond independent advice and portfolio management. In our view ESMA goes beyond its Level I mandate as outlined on page 118 and by doing so the draft technical advice restrains possibilities for non-independent advisers to receive inducements.

MiFID II article 24(7)(b) does not exclude acceptance of "minor non-monetary benefits that are capable of enhancing the quality of the service provided to the client". As regards the proposal concerning non-independent advice, ESMA seems to effectively prohibit receiving fees through its proposal in 10.i. The current distribution model for non-independent advice relies on such fees and MiFID Level 1 did not challenge this. Enabling the distribution is in our view a means of "enhancing of service" which 10.i. would now put into question, going materially beyond Level 1. Excluding this possibility would therefore mean that "enhancing the service" would effectively not be possible in connection with non-independent advice.

Research, Dealing Commissions and different types of research

Specifically, UBS would like to comment on paragraph 15 on p. 121 of the ESMA DP concerning research. ESMA states that where research could not be considered a minor benefit, a portfolio manager or firm offering independent advice would wish to separately acquire additional third party research and that this would not prevent a portfolio manager or independent advisor requiring bespoke or valuable advice "from contracting and paying for such research on a distinct and separate basis".

This could be read as to suggest that research is a non-monetary benefit. However, certainly if research is paid for by means of an allocated, transparent and arm’s length share of dealing commission agreement, it is not a benefit to the portfolio manager, but a service that is paid for in full by it. This also cannot depend on the fact whether the portfolio managers assumes this as a general charge for his services (overhead) or passes it on to his clients. As long as it has been paid as part of an arm's length fee, the research received does not suddenly become a "benefit" to the portfolio manager when he passes the cost on to his client. The reference to "separate and distinct can therefore not mean or be interpreted as meaning that dealing commission arrangements could no longer be used for the payment of research. Rather, the payment of research via so called "Commission of Share Agreements" (CSA) is a valid and valuable tool to pay for research in a separate and distinct manner.

Also, in the light of the purpose of the prohibition of inducements, providing a service to a portfolio manager for an arm’s length fee should not improperly influence the portfolio manager’s behaviour in deciding which broker to use for executing its transactions, particularly where the portfolio manager is under an obligation to disclose the fee to its clients (as it will be pursuant to Articles 24(4)(c) and 24(11) of MiFID II). 

More broadly, the purpose of the prohibition in article 24(8) was to avoid portfolio managers being improperly influenced in the exercise of their discretion in making investment decisions by receiving commission payments from providers of investment products (see recital (73) of MiFID II, which refers in particular to fees, commissions and other benefits received from issuers or product providers). Extending the prohibition to services received from brokers lies outside the purpose of the rule.

Furthermore, we note that the asset management market is extremely competitive with performance being key. To assume that an asset manager would trade more often because of a brokerage agreement (churning in turn for higher value of research) would be self-defeating from the asset manager's perspective and likely undermine his performance. There is also no empirical evidence of which we are aware supporting such an assumption (we refer to an earlier study of OXERA, An assessment of soft commission arrangements and bundle brokerage services in the UK, April 2003, para. 129, cited in: Bank of America Merrill Lynch, Commission unbundling – the European dimension, 12 June 2014, p. 5).

Consequently, such research paid for should not fall into the category of "non-monetary benefits" as implied in paragraph 5(i) of ESMAs draft technical advice. 

Moreover, certain research may be provided "for free" and then again the issue may arise whether it may be considered a "minor non-monetary benefit". As stated above, we believe this is the wrong angle under which the issue is considered. However, independent of such a discussion, we believe that a more differentiated view is required as to the type of research, too. For example, sector specific research should not be considered to be "tailored", research targeted at a smaller group of interested readers and this should not automatically imply that it is rationed in the way it is distributed. We would also emphasize our view that research targeted at institutional clients should not have to meet the same requirements compared to research targeted at retail clients, regardless of how many clients receive it.

Privileged corporate access to research analysts

ESMA also considers privileged access to research analysts as a non-minor benefit and further describes in this context what could be understood under this term (para. 14, p. 121). In our view, this list is too far reaching and includes more or less any activity of a research analyst apart from publishing broadly distributed research. We believe that as with respect to research, any such activity should be capable of being paid out of a dealing commission the same as the research product as such. We highlight in this connection that we consider as being covered by the commission arrangement all those elements and contacts that do not strictly relate to the administrative and logistical elements of introducing the investment manager. The simple introduction should certainly be considered a permitted minor non-monetary benefit. All other, substantive matters (passing of information, payment for meeting with issuers and potential issuers, etc.) can be covered by the fee or commission that is paid with the provision of the investment advice, provided the payment is clearly disclosed to the client.

By continuing to interpret MiFID II in this sense, also an international level playing field can be ensured. We note, for example, that the above would be in line with the SEC's section 28E of the 1934 Securities Exchange Act which allows the use of dealing commissions in this connection.

Further Comments on the Draft Technical Advice: Section5.ii: 

Whilst in principle we agree to this proposal, further clarity is requested, as in this category we would suggest that reasonable corporate hospitality (such as dinners, sporting events, or social events); industry award dinners (which often include an element of entertainment); and charity events. As long as the value of any such event is kept below a level that is reasonably likely to influence the recipient’s behaviour, and the giving and receipt of such benefits is recorded and monitored by firms (and subject to scrutiny by the NCA), we do not see why they should not continue to be deemed to be acceptable.

Section 2.15.5.iii:

It is not clear what a reasonable de-minimis value for hospitality would be: is e.g. paying for accommodation during a seminar allowed like paying for food and drinks? If not made clear enough, we would propose to delete 5.iii.

Section 6 DTA:

In respect to the non-monetary benefits in accordance with section 5, we strongly suggest that only generic disclosure should be foreseen. A detailed and product specific disclosure is not feasible or practicable, as these non-monetary benefits usually cannot be assigned to a specific product.

In summary, we believe the proposed regime would create a less competitive industry, higher barriers to entry as smaller managers are less able to pass on costs, less volume and scope of research (which could render European markets less efficient), and in particular negatively affect small and mid cap European stocks.
<ESMA_QUESTION_79>

Q80: Do you agree with the proposed approach for the disclosure of monetary and non-monetary benefits, in relation to investment services other than portfolio management and advice on an independent basis?

<ESMA_QUESTION_80>

No, UBS does not agree to the proposed approach of ex post disclosure, and we also believe that the proposal goes beyond the Level 1 text which does not provide for an ex-post disclosure report nor does it require indication of the exact amount.

Moreover, the client receives sufficient information for his/her investment decision with the provision of ex-ante disclosure (be it the actual amount or the calculation method of inducements). Additional ex post disclosure of actual inducement amounts after the transaction and/or on a yearly basis does not provide additional value for the client. Such detailed ex post information should only be provided to clients on request. Further, it has to be noted that detailed information of actual inducement amounts is usually only available to the distributor some months after the transaction has been executed. Therefore, if at all only regular consolidated ex post reporting of inducements should be foreseen. If ESMA still considers that ex-post disclosure shall be the solution, we would suggest providing a generic disclosure, on aggregate basis, through distribution channels such as investment firm's web site or e-mails.

Further, having to disclose all minor non–monetary benefits in detail would be disproportionate as they have already been tested as not being detrimental to the interests of the relevant investor. Consequently it should be clarified that the disclosure could be made in general and generic terms.
Finally, in paragraph 9 ESMA states that "when a number of entities are involved in the distribution channel, each investment firm that is providing an investment or ancillary service must comply with its obligations to make disclosures to its clients". It would be helpful if ESMA could clarify that this obligation does not apply to intra-group entities. It is our understanding that, for example, when one entity in the group makes research available to another entity in the group, that this is not to be considered an inducement as it is not a benefit received from a "third party". In other words we would welcome clarification from ESMA that the requirement only applies where a firm is engaged in MiFID services to a client and receives a payment for such a service.
<ESMA_QUESTION_80>

Q81: Do you agree with the non-exhaustive list of circumstances and situations that NCAs should consider in determining when the quality enhancement test is not met? If not, please explain and provide examples of circumstances and situations where you believe the enhancement test is met. Should any other circumstances and/or situations be included in the list? If so, please explain.
<ESMA_QUESTION_81>

No, UBS does not agree with ESMA's approach of a non-exhaustive negative list of circumstances to determine when the quality enhancement test is not met. The current level 1 should be confirmed in order to avoid unintended harm to product manufacturers and distributors in the EU by inhibiting legitimate commercial relations in the context of non-independent advice.

As outlined in our response to question 79, The investor can choose either an investment firm that provides independent advice and pay separately for advice given, or the investor can choose a non-independent adviser, where advice and distribution are facilitated by third-party payments. In both cases the client will be clearly informed by the investment firm of how inducements are handled.

MiFID II article 24(7)(b) does not exclude acceptance of "minor non-monetary benefits that are capable of enhancing the quality of the service provided to the client". As regards the proposal concerning non-independent advice, ESMA seems to effectively prohibit receiving fees through its proposal in 10.i. The current distribution model for non-independent advice relies on such fees and MiFID Level 1 did not challenge this. Enabling the distribution is in our view a means of "enhancing of service" which 10.i. would now put into question, going materially beyond Level 1. Excluding this possibility would therefore mean that "enhancing the service" would effectively not be possible in connection with non-independent advice.

According to CESR recommendations from May 2007, third – party payments would be “designed to enhance the quality of the relevant service to the client” if an issuer or product provider pays an investment firm for providing advice on the product to clients or pays for distribution. It appears from the draft technical advice para. 11 that an “enhancement test” would be met if third -party payments enables the client to receive access to a wider range of suitable financial instruments or non-independent advice on an ongoing basis. As stated above, this would be excluded with the narrow reading of 10.i., though.

DTA 2.15.10.ii.:

In our view, fees to the distributor should come on top of production costs (such as PM, custody, administration etc.) preferably from the end-client or, if not possible, from the product provider (with proper disclosure by the distributor to the end-client). The yardstick of whether the fee to the distributor is justified or not, should not be related to 'regulatory requirements' but should be left to the market place.

DTA 2.15.10.iii. and DTA 2.15.10.iv.: We agree.
<ESMA_QUESTION_81>

Q82: Do you anticipate any additional costs in order to comply with the requirements proposed in this chapter? If yes, please provide details.

<ESMA_QUESTION_82>

Yes, although market participants will be caught by this in differing degrees. For the portfolio managers and investment advisors, in particular the ex post disclosure requirements would require building up extensive reporting capabilities including IT solutions. These solutions are very cost intensive as some of the data is not available in IT readable format.

Secondly, the ban on third-party inducements when independent advice and portfolio management services are provided will generate additional compliance costs.

As regards product providers, there may be no substantial direct costs for complying with 2.15. However, we strongly fear that the indirect overall economic costs of DTA 2.15 in general and DTA 2.15.5.i. in particular will be very substantial: as mentioned already, DTA 5.i. in effect would eliminate the inducement model for distribution of financial instruments in Europe. To the extent retrocessions will be recovered through advisory fees no big impact is to be expected, otherwise, the number of distributors and products offered will shrink dramatically.
<ESMA_QUESTION_82>

1. Investment advice on independent basis 

Q83: Do you agree with the approach proposed in the technical advice above in order to ensure investment firm’s compliance with the obligation to assess a sufficient range of financial instruments available on the market? If not, please explain your reasons and provide for alternative or additional criteria.

<ESMA_QUESTION_83>

First, we would like to raise the attention to the possibility of contradiction between DTA 2.16.1.ii. and 1.iii.: in our understanding, the "number and variety of financial instruments considered" cannot be, at the same time, a substantial part of financial market instruments available on the market and be proportionate to the scope of advice services offered by the independent advisor. As it reads, 2.16.1.ii. and 1.iii. together, only can be fulfilled by an independent advisor with a broad scope of advice services offered, however, an independent advisor with a narrow scope of advice services offered is still required to cover a substantial part of the financial instruments available on the market.

More importantly (at least to us) is DTA 2.16.1.iv.: what does proportionate exactly mean with regard to "the quantity of financial instruments issued by the investment firm itself or by entities closely linked to the investment firm itself proportionate to the total amount of financial instruments considered"? Below 25, 50 or 75% (and there is an implicit "below")? 

In our view, the proposed technical advice does not sufficiently differentiate between the requirements in article 24(4)(a)(ii) and article 24(7) of MiFID II. The first requirement (information on "whether the advice is based on a broad or on a more restricted analysis of different types of financial instruments") applies to all firms, whereas the latter applies only to investment firms presenting themselves as independent. 

The proposed technical advice is intended to implement article 24(7) of the MiFID. The purpose is that an investment firm's selection process is not influenced by the investment firm's own interests (e.g. as issuer/sponsor of the instrument). However, the risk of a conflict of interests only exists if the selection process benefits products in which the investment firm has own interests. This does not depend on the number and variety of financial instruments that the firm considers. 

Therefore, the elements DTA 1.(i), (ii), and (iii) do not address a possible conflict of interest, but rather state in which cases an advice can be presented as being based on a broad range of financial instruments. We note that the requirement in article 24(7)(a) of MiFID to "assess a sufficient range of financial instruments available on the market" does not imply that a large number of individual instruments must be assessed; the range rather means a sufficient diversity "with regard to their type and issuers or product providers", i.e. that the selection should not rely on packaged products (such as investment funds and structured products) only, but shall also include other financial instruments and that more than only house products shall be considered. 

Therefore, we suggest to rewrite the list in such way that all elements included therein should address the conflict of interest addressed by article 24(7)(a) of MiFID II. No. 1 of the proposed technical advice should therefore read as follows:

An investment firm informing a client that investment advice is provided on an independent basis shall define and implement a selection process to assess and compare a sufficient range of financial instruments available on the market. The selection process should include all of the following elements:

(i) the selection of financial instruments is not limited to financial instruments issued or provided by the investment firm itself or by entities having close links with the investment firm; 

(ii) the quantity of financial instruments issued by the investment firm itself or by entities closely linked to the investment firm itself is proportionate to the total amount of financial instruments considered; and

(iii) the criteria for comparing the various financial instruments should ensure that neither the selection of the instrument that may be recommended nor the recommendations that are made to clients are biased.

In our view, no. 3 of the proposed technical advice should be drafted as an implementation of article 24(4)(a)(ii) of MiFID II, i.e. define standards that prevent that investors are given misleading information on the breadth of the range of financial instruments considered. We propose the following text: 

If an investment firm's investment advice is based on the analysis of a narrow range of financial instruments, it should comply with the following requirements: 

(i) (potential) clients should be able to easily identify the scope of the range in order to be in a position to compare such scope with their preference for the specified classes or range of financial instruments;

(ii) the firm is able to easily confirm whether its service is appropriate for each new client, i.e. that its business model matches the client’s needs and objectives, and the range of financial instruments are suitable for the client. If this is not the case the firm must not provide such a service to the client and should refer the client to another firm. 

While the notion of "close links" is defined in MiFID II, there is significant uncertainty on which issuers/product providers would be considered "other entities with which the investment firm has such close legal or economic relationships, such as contractual relationships, as to pose a risk of impairing the independent basis of the advice provided" (article 24(7)(a)(ii) of MiFID II).

We propose to include the following clarification:

Legal or economic relationships do not pose a risk of impairing the independent basis of the advice provided if such relationships are entered into with the issuer or product provider by an organizationally independent business unit of the investment firm providing e.g. investment, ancillary or similar services to the issuer or product provider. E.g. if the investment firm acts as book runner for the public offering of a corporate, as custodian or as investment adviser for an investment, such services are usually provided in their own right.

The independent advice is not impaired if in such cases organizational arrangements preventing information flow from the business unit that has entered into the relationship to the business unit responsible for the selection process (such as mandatory or voluntary Information barriers) are in place or if it is otherwise ensured that such relationships are not considered as criteria for the selection process.
<ESMA_QUESTION_83>

Q84: What type of organisational requirements should firms have in place (e.g. degree of separation, procedures, controls) when they provide both independent and non-independent advice?

<ESMA_QUESTION_84>

UBS supports ESMA’s proposal that an investment firm could offer both types of advice (independent and non-independent). We note that the requirements detailed in the ESMA Technical Guidance regarding separation, procedures and controls are consistent with those required under the UK regulatory regime. However, experience in the UK suggests that firms may effectively not choose to provide both independent and non-independent advice. Such a result should be avoided under MiFID II.

We do not see, therefore, any advantage in separating the services and advisers of the two alternatives. If a firm chooses to provide both services, it should be able to exercise discretion in how to organise the separation of the two services, provided that the contractual position and information to clients is clear, and the distinction between the types of advice is not blurred. In particular, requiring that one person can only sell one type of service would be entirely impractical.
<ESMA_QUESTION_84>

Q85: Do you anticipate any additional costs in order to comply with the requirements proposed in this chapter? If yes, please provide details.
<ESMA_QUESTION_85>

There will be additional costs associated with the implementation of the selection process of financial instruments available on the market, for example the IT costs to assess a sufficient range of financial instruments available on the market, the costs due to the implementation of additional controls and tailored procedures for independent advice services. The scale of those additional costs will depend on further clarification of these requirements. 

Moreover, since independent advice will be more expensive than non-independent advice; this may result in restricted access to advice, particularly for ‘mass-market’ consumers, which is detrimental to investment firms and to clients, as a whole. Because the business model of the majority of the continental banks is based on the recommendation of products that they can offer, possibly most of the banks will decide not to provide independent advice if that implies recommending products they are not able to sell (due to technical or contractual reasons as explained in the response to Question 83).

<ESMA_QUESTION_85>

1. Suitability 

Q86: Do you agree that the existing suitability requirements included in Article 35 of the MiFID Implementing Directive should be expanded to cover points discussed in the draft technical advice of this chapter? 

<ESMA_QUESTION_86>

No. UBS does not believe that these points are necessary for professional clients or eligible counterparties. The examples provided by ESMA are illustration for this, as these concern individuals who belong to the retail space, but not firms that fall into the per se professional category. For example, we do not see how hedge funds would be interested in such information.

We also believe that this would disadvantage the client as it would for instance be inevitable to slow the speed of execution. Generally, clients want to make their own determination as to what products are suitable for them and – if they are non-retail – they should be sophisticated enough to do this.
Whilst we agree that each product should be suitable for the client in question the requirement to assess whether an alternative instrument, less complex and with lower costs, would better meet the client’s profile introduces a significant additional obligation and fundamental change to the suitability assessment. It is unclear what the expectations would be with regards to the other products the advisor would need to assess in order to arrive at an alternative recommendation.

With regard to 1.i it is not clear how in practice it is envisaged that ‘clients should be informed, clearly and simply that the reason for assessing suitability is to enable the firm to act in the client’s best interest. Is it envisaged that this information will be provided during the advice process or through a client agreement? Is this information to be provided every time a suitability assessment is undertaken or at the commencement of the client relationship? What are the transitional arrangements for existing clients?

With regard to 1.ii the advice should be updated to reflect that the nature of the assessment of alternative financial instruments will be driven by the independent or non-independent nature of the advisor. This also applies to other sections e.g. 1.ix.

With regard to 1.v, the definition of ‘switch’ is unclear and so are other terms such as ‘necessary information’ or ‘benefits’ in relation to switch. If ESMA is trying to quantify benefits this would be difficult as it would mean assumptions about future performance. Similarly benefits such as aligning the portfolio with a client’s investment objectives may not be easily quantifiable. There is a range of different scenarios such as: switches to reflect individual companies’ growth prospects; switches to adjust sectoral or geographical allocations; switches to adjust to changing economic conditions and risk prospects, etc. Quantifying benefits is very difficult as it involves assumptions about future performance. Similarly the ‘benefits’ may be attributable to aligning the portfolio with a client’s investment objectives which cannot be readily quantified.

There are occasions where there is a change in the client’s investment objectives and there will be a tranche of sales and purchases but there is no direct match between each sale and purchase. In this instance the ‘benefits’ will be that the portfolio has altered to meet the client’s new investment objectives.
<ESMA_QUESTION_86>

Q87: Are there any other areas where MiFID Implementing Directive requirements covering the suitability assessment should be updated, improved or revised based on your experiences under MiFID since it was originally implemented?

<ESMA_QUESTION_87>

Given the need to ensure the implementation of the suitability provisions is proportional to the service provided, the implementing directive should determine to which extent the client’s K&E need to be assessed with regard to portfolio management services (Article 24 (2) MiFID II).

Indeed, investment firms providing portfolio management services must be registered in accordance with MiFID II and therefore qualify as professional investors. Therefore we are of the opinion that clients have sufficient knowledge and experience if they understand the consequences of delegating the investment decision and the principles of the underlying investment strategy. But it is not necessary that they also understand the financial instruments used within the mandate.

Moreover, in case of portfolio management, the suitability assessment and any suitability report should concern the portfolio as a whole, i.e. whether it is in line with the agreed investment strategy and risk ability and risk profile of the client rather than a suitability in relation to the underlying individual instruments, as the success of the portfolio obviously does not depend on an individual instrument but rather on the portfolio as a whole.

Finally, we note that ESMA has not specifically confirmed that Article 35.2 of the MiFID 1 Implementing Directive (assumption of knowledge and experience for professional clients) is maintained under MiFID 2. As we consider this an intrinsic element of the suitability regime it is important that this is confirmed in due course.
<ESMA_QUESTION_87>

Q88: What is your view on the proposals for the content of suitability reports? Are there additional details or requirements you believe should be included, especially to ensure suitability reports are sufficiently ‘personalised’ to have added value for the client, drawing on any initiatives in national markets?

<ESMA_QUESTION_88>

As regards retail clients, UBS would like to comment as follows:

It is questionable whether the firm has to document the client’s knowledge and experience with regard to the recommended financial instrument or not. It is more important to document how the characteristics of the relevant financial instrument have been explained to the client and what kind of information and documents (i.e. KIID or KID, prospectus) the client received. Rather than documenting the client’s abstract knowledge and experience with regard to financial instruments it has to be ensured that all relevant documents and information are available to the client in due time before he/she enters into a transaction.

The requirement to include into suitability reports "an explanation of the disadvantages of the recommended course of action" is not clear because the recommendation must be suitable for clients. It seems more appropriate to replace this requirement with an obligation to document that the client has been advised on the risks associated with the recommended product.

As regards professional clients and eligible counterparties, UBS agrees with ESMA that this requirement should not apply to these categories.
<ESMA_QUESTION_88>

Q89: Do you agree that periodic suitability reports would only need to cover any changes in the instruments and/or circumstances of the client rather than repeating information which is unchanged from the first suitability report?

<ESMA_QUESTION_89>

UBS agrees. The approach suggested would allow the client being overwhelmed with unnecessary paper. Periodic suitability reports should only be a requirement where an investment firm provides a monitoring service according to art 24(4)(a)(iii) MiFID II.

For Professional Clients periodic suitability reports should not be required.
<ESMA_QUESTION_89>

1. Appropriateness 

Q90: Do you agree the existing criteria included in Article 38 of the Implementing Directive should be expanded to incorporate the above points, and that an instrument not included explicitly in Article 25(4)(a) of MiFID II would need to meet to be considered non-complex?

<ESMA_QUESTION_90>

MiFID Level 1 defined structured UCITS as complex which allowed non-structured UCITS to be sold on an execution only basis. However, we are concerned that ESMA has significantly extended the scope of the provisions to include other criteria which will lead to the inclusion of other products in the “complex category” and becoming subject to the appropriateness test. No clear rationale is provided for this extension beyond general investor protection concerns.
In addition with regard to the additional criteria proposed, we would like to suggest that the boundary between complex and non-complex products for the purpose of the execution only service should be driven by their risk/reward profile, not an inappropriate focus on the detailed manner in which they are legally structured. Artificially excluding products simply because of the way in which they work rather than the return the investor will receive, risks unnecessarily excluding products that could be beneficial to investors.
<ESMA_QUESTION_90>

Q91: Are there any other areas where the MiFID Implementing Directive requirements covering the appropriateness assessment and conditions for an instrument to be considered non-complex should be updated, improved or revised based on your experiences under MiFID I?

<ESMA_QUESTION_91>

No. UBS does not see other areas. We would highlight, however, that knowledge and experience must be assumed for per se ECPs at the very least. It would be entirely illogical and impractical for two banks entering into a transaction conducting an appropriateness assessment on behalf of one another. We caution again and request ESMA to apply the principle of proportionality and to properly calibrate the requirements in view of the clients or in relation to eligible counterparties within the limits imposed by MiFID.
<ESMA_QUESTION_91>

1. Client agreement 

Q92: Do you agree that investment firms should be required to enter into a written (or equivalent) agreement with their professional clients, at least for certain services? If yes, in which circumstances? If no, please state your reason. 

<ESMA_QUESTION_92>

Generally a firm will have written agreements in place with professional clients if there is an on-going relationship, but not where this is not the case. Given the breadth of services and instruments offered to professional clients and eligible counterparties, it is neither possible nor practicable to have a single agreement with such clients in writing. Rather a firm will have a whole series of different agreements, often based on an industry standard, with these clients. However, there may also be areas where traditionally, no written agreements are in place, such as cash trading business.

Given the practice and the fact that professional clients will be in a position to understand where credit risk exists, firms and their professional clients are best in a position to determine where an agreement has to be in writing. We, therefore, do not believe there is any need for a specific requirement to have all activities and transactions being subject to a written agreement, as in the areas where required they are in such a form, apart from the fact that it will not be possible to cover all activities and services offered in a single agreement.

We welcome ESMA’s advice that additional agreements should only apply to ‘new professional clients’ and where the firm and the professional client intend to establish an ongoing relationship and that minimum harmonisation requirements should apply under MiFID 2.
<ESMA_QUESTION_92>

Q93: Do you agree that investment firms should be required to enter into a written (or equivalent) agreement for the provision of investment advice to any client, at least where the investment firm and the client have a continuing business relationship? If not, why not?

<ESMA_QUESTION_93>

No, UBS does not agree with such a requirement. There should not be a requirement to have advisory contracts for professional clients for the reasons stated above. Rather, this should be left to the professional client and firms to determine in each individual case. However, we also believe that situations where we would provide investment advice on a stand-alone basis to be rare in the professional sphere (e.g. in M&A matters where such a situation might arise, there will usually be a mandate agreement existing).
<ESMA_QUESTION_93>

Q94: Do you agree that investment firms should be required to enter into a written (or equivalent) agreement for the provision of custody services (safekeeping of financial instruments) to any client? If not, why not?

<ESMA_QUESTION_94>

Yes. This is already standard market practice also at UBS, but for that very reason a specific additional regulatory requirement is not necessary.
<ESMA_QUESTION_94>

Q95: Do you agree that investment firms should be required to describe in the client agreement any advice services, portfolio management services and custody services to be provided? If not, why not?

<ESMA_QUESTION_95>

Yes. Obviously if there is an agreement this will cover the required services. UBS does not believe, however, that any specific regulatory requirement is needed for this in the professional sphere. UBS does not consider that there is a need to impose a more specific obligation in relation to the content of client agreements for certain services. The current obligation to specify the “essential rights and obligations” of the investment firm and the client is wholly appropriate.

<ESMA_QUESTION_95>

1. Reporting to clients 

Q96: Do you agree that the content of reports for professional clients, both for portfolio management and execution of orders, should be aligned to the content applicable for retail clients?

<ESMA_QUESTION_96>

No, UBS does not agree. We do not think that the draft technical advice should extend this provision to professional clients or eligible counterparties. In the professional space, clients can ask for all the information that they want and the incentive to provide that is that the business will go elsewhere if it is not. It has not been explained why professional clients need or want retail levels of information. We, therefore, strongly suggest applying the minimum required by the Level 1 text. Wholesale clients should be able to obtain any specific information they need on request.
We strongly support that the draft technical advice does not extend this proposal to eligible counterparties, who the same as professional clients are in a position to enter into appropriate agreements with investment firms on the nature and timing of reporting.
<ESMA_QUESTION_96>

Q97: Should investment firms providing portfolio management or operating a retail client account that includes leveraged financial instruments or other contingent liability transactions be required to agree on a threshold with retail clients that should at least be equal to 10% (and relevant multiples) of the initial investments (or the value of the investment at the beginning of each year)?

<ESMA_QUESTION_97>

No, UBS does not agree. We do not consider that it is appropriate to require portfolio managers to agree a threshold with retail clients (that should at least be equal to 10% (and relevant multiples) of the initial investments (or the value of the investment at the beginning of each year) which would trigger an obligation to produce a report. Portfolio managers have an obligation to ensure a client’s portfolio is suitable, that it stays within the agreed risk profile and objectives agreed with the client. The client will receive as a minimum periodic report, but may get also additional reports if specifically agreed with the firm (for which services the client will remunerate the firm). Irrespective of this, where there is a sudden market crash, investment managers will engage with their clients to help them understand the potential impact in terms of their own circumstances having regard to their investment objectives, personal circumstances and their investment time horizon.

As a general matter, we believe that the information contained in the technical advice is inadequate; it does not enable firms to understand the nature of the proposal. For example, we are unclear whether the thresholds would have to be determined by reference to the overall value of the portfolio as a whole or by reference to individual holdings (which in connection with the portfolio theory would make little sense).

Finally, we do not believe there should be made an exception in relation to "leveraged financial instrument". In connection with a portfolio, the success does not depend on an individual instrument nor do the risks. Rather, the issue is whether the objectives and investment limits agreed with the client are maintained.
<ESMA_QUESTION_97>

Q98: Do you agree that Article 43 of the MiFID Implementing Directive should be updated to specify that the content of statements is to include the market or estimated value of the financial instruments included in the statement with a clear indication of the fact that the absence of a market price is likely to be indicative of a lack of liquidity?

<ESMA_QUESTION_98>

It is market standard to include an indication of an instrument's established price (e.g. market price, fund redemption price) in the statement pursuant to Article 43 of the MiFID Implementing Directive. However, we recommend not including a duty to state the estimated value of financial instruments in cases a market price is not available. It may be very difficult to gather information for a reasonable estimate and the valuation as such can be intricate and costly. Depending on the information quality and on the valuation assumptions, stating an estimated value may be misleading for the client.

Therefore, Article 43 of the MiFID Implementing Directive should be updated to specify that the content of statements is to include the market value of the financial instrument, if any. In the event that no market value is available, the investment firm should state an estimated value, provided that sufficient information for a reasonable valuation is available. Investment firms shall have discretion to determine under which circumstances (e.g. number of affected clients, costs associated with gathering necessary information, reliability of information) it is appropriate to prepare an internal valuation and in which ones they are allowed not to state an estimated value.

<ESMA_QUESTION_98>

Q99: Do you consider that it would be beneficial to clients to not only provide details of those financial instruments that are subject to TTCA at the point in time of the statement, but also details of those financial instruments that have been subject to TTCA during the reporting period?

<ESMA_QUESTION_99>

No, UBS does not agree. The value of information on financial instruments that have been subject to TTCA during the reporting period (but are no longer available to) for investors, seems to be limited to very few extreme cases (such as insolvency of an involved party during the reporting period). 

In such rare cases, clients will spontaneously and by themselves require such information and obtain it upon request from the firm. There is no need for a bureaucratic overlay. It is inappropriate to require investment firms to provide details of financial instruments that have been (but are not any more) subject to TTCA during the reporting period.

Furthermore, where clearing services are provided to clients, the rules of central counterparties will determine whether funds and financial instruments are lodged at the central counterparty under TTCA or as client assets subject to a security interest. Tracking the status of collateral through the clearing system in circumstances where a client is carrying out cleared business on a number of markets would be onerous and very costly. Additionally, the snapshot information provided would be of limited benefit to clients.

<ESMA_QUESTION_99>

Q100: What other changes to the MiFID Implementing Directive in relation to reporting to clients should ESMA consider advising the Commission on?

<ESMA_QUESTION_100>

In the view of UBS, no further changes are necessary. With reference to our answers above we believe that the reporting requirements suggested by ESMA go too far especially with regard to professional clients.  We would also point out that retail clients already complain about the excessive paper work the costs of which will eventually be charged to them, directly or indirectly.  This point is also of more general relevance. We understand and support the desire to ensure that adequate levels of protection are afforded to clients but these measures need to be proportionate and sensitive to the products, situations and sophistication of the clients in question. Measures should only be introduced, whether they are through documentation, disclosures etc., if there is a clear market failure and/or evident need or request from the target-client population. This is not just simply to limit the cost to the industry though this is very significant and unavoidably will result in more expensive products and services. The concern is that clients and counterparties are bombarded with too much information, the majority of which they neither want nor need.  The danger is, therefore, that clients may miss those elements of information that are of interest and importance to them. When it comes to sophisticated clients in particular, they are sophisticated enough and have sufficient access to multiple sources of service providers that such additional bureaucracy and cost – general "friction" – will not be beneficial to them or to the market generally.  If they want information they will ask for the information that is relevant to them and if they do not receive it invariably they will go elsewhere.
<ESMA_QUESTION_100>

1. Best execution 

Q101: Do you have any additional suggestions to provide clarity of the best execution obligations in MiFID II captured in this section or to further ESMA’s objective of facilitating clear disclosures to clients?

<ESMA_QUESTION_101>

No. UBS supports ESMA’s statement that MiFID 2 does not require major changes to the existing best execution regime. However, UBS believes that “a few additional requirements and clarifications” as ESMA states, could potentially have a very significant impact on firms. Furthermore, we believe that the requirements for the contents of the Best execution policies are too detailed and would be best left to Level 3 Guidelines. 

Furthermore, ESMA also proposes that investment firms that transmit or place orders" should include relevant information on the execution policies of the entities that they have selected to execute transactions, in each category of financial instruments". This provision may lead to an increase of information in the summary of the RTO/placing policy and it would not always be easy for the investment firm to assess what parts of the policies of the executing broker it uses may be relevant for inclusion in its own RTO/placing policy. This reason (and to ensure clients have as much clarity as possible), it should be sufficient if firms make such summaries available on a web-site and are not required to provide it to all their retail clients. Any other requirement would be entirely disproportionate. 

If the provision to include a list of brokers in its summary best execution policy remains, we would suggest that clients should be referred to the respective best execution policies of the brokers used by the investment firm. Only where the best execution policy of the investment firm materially deviates from that policy of its brokers used, should it be necessary for such information to be adopted in the RTO/placing policy.

We also have a number of practical questions. For example with regard to the detail on execution policies in paragraph 1, firms will be required to check the fairness of the price proposed to clients. It is unclear whether and how this requirement would practically be applied in intra-group situations, as bespoke OTC products are usually offered and priced by the same entity that sells the product. With regard to the requirement in paragraph 12 regarding the transparency of venue selection, it is also unclear whether ESMA would expect firms to present execution fees for different venues in other documents without listing all the advantages/disadvantages for each venue. 

We welcome ESMA’s recognition that there is a risk that presenting information on fees and charges may incentivise clients to choose the lowest figure, and do believe that this risk may be particularly relevant in the case of retail clients whose execution summary now needs to “focus on the total known costs they face” (paragraph 8).
As regards FX transactions, we would like to add the following: Currency exchange by its nature is an intrinsic bi-product of many transactions whose principal purpose is not related to currency. Clients typically expect such implied FX conversions to be handled seamlessly by the financial institutions through which they are executing their main transaction. It is important that formal best execution requirements are not applied to basic currency exchanges in such a way as to create undue friction, i.e. if the burden of demonstrating that the FX transaction meets formal best execution requirements delays execution of the main transaction in question. Recent proposals to define “FX Spot” to include short dated currency exchanges linked to securities conversions are a significant step in the right direction. Ongoing vigilance and care will be required to ensure, in particular for currency conversions of any tenor, that the application of formal best execution rules does not ultimately prove counter-productive in the wider context.
<ESMA_QUESTION_101>

Q102: Do your policies and your review procedures already the details proposed in this chapter? If they do not, what would be the implementation and recurring cost of modifying them and distributing the revised policies to your existing clients? Where possible please provide examples of the costs involved.

<ESMA_QUESTION_102>

Yes and No. Yes, our policies and processes already cover most of the topics addressed in the draft technical advice. However, the level of detail seems not to match ESMA's expectations and we question whether this increased level of detail is helpful for retail clients. 

We are concerned about the level of detail on the best execution policy. Current best execution policies or summaries will need to be reviewed and modified and subsequently distributed to clients. As stated above in the response to Q101, this cannot apply in relation to retail clients, specifically as regards RTO/placing policies.

Generally, outside of the retail sphere, there will also be additional costs which may be hard to quantify in advance, as this depends on the means of distribution and possible local legal requirements which may be applicable. Again we do not see any real or practical benefit from these measures in this situation.

The increased level of detail will inevitably lead to a more complex and hence more expensive control framework.

Our current set up will need to be assessed against all points in the DTA, some of which would cause substantial implementation effect.
<ESMA_QUESTION_102>

1. Client order-handling

Q103: Are you aware of any issues that have emerged with regard to the application of Articles 47, 48 and 49 of the MiFID Implementing Directive? If yes, please specify.
<ESMA_QUESTION_103>

UBS is not aware of any specific issues regarding the application of the client order handling requirements in the MiFID 1 Implementing Directive. We therefore agree with ESMA that these should be confirmed in MiFID 2.
<ESMA_QUESTION_103>

1. Transactions executed with eligible counterparties

Q104: Do you agree with the proposal not to allow undertakings classified as professional clients on request to be recognised as eligible counterparties?

<ESMA_QUESTION_104>

No. We believe the client categorisation scheme has worked well as regards professional clients and eligible counterparties, with the exception of municipalities. MiFID 2 excludes municipalities and local public authorities from the list of ‘per se’ professional clients, although they still may be treated as professional clients upon request. We believe that with such a change, the major issues that may be raised in connection with this client category have been addressed and that no further restrictions should apply. Thus, we do not believe that the changes proposed by ESMA are necessary. Member State discretion has ensured that the appropriate investor protection measures are maintained depending on the specific national circumstances. 

Rather, it should be stressed that both MiFID 1 and 2 explicitly recognise that it is “the responsibility of the client, considered to be a professional client, to ask for a higher level of protection when it deems it is unable to properly assess or manage the risks involved”. Therefore we believe the new requirements, which have been introduced without proper rationale, are disproportionate, unjustified and limiting client choice.

Therefore, we believe that the choice should be ultimately with the client. Thus a large per-se professional that would fulfil the criteria should also be allowed to opt up as an elective client. We do not believe there is any risk of misuse, as firms are required not to encourage clients to seek to opt-up. This may e.g. be the case for a structure or vehicle by a large investor or private client (e.g. family office) that has fulfilled the requirements to opt up as a professional client and is undertaking professional trading. Such a structure should also be allowed to be treated as eligible counterparty if it complies with the requirements and specifically requests such a status. The general investor protection obligations (treating fairly etc.) still apply the same as the appropriateness test.
<ESMA_QUESTION_104>

Q105: For investment firms responding to this consultation, how many clients have you already classified as eligible counterparties using the following approaches under Article 50 of the MiFID Implementing Directive: 

<ESMA_QUESTION_105>

There is limited take up under the current regime, not least due to the fact that one has to look at individual member states to determine whether and what the opt-up criteria are rather than having a harmonised process as there is for retail. This is unhelpful and runs contrary to the otherwise harmonising objective of the legislation. The issue with the opt-up of retail clients is generally that the quantitative criteria – specifically the frequency of transactions – is inappropriate in a number of situations. It is most relevant for cash business when persons could be expected to enter into a large number of similar transactions but it fails to take into consideration any sort of other product which may not be traded so frequently.
<ESMA_QUESTION_105>

Q106: For investment firms responding to this consultation, what costs would you incur in order to meet these requirements?

<ESMA_QUESTION_106>

We are currently unable to provide a cost estimate on this question. 

The cost may be higher at the client end, which may be difficult to quantify but rather the burden seems the additional bureaucracy required from them, which they in most instances feel is unnecessary given the degree of their professionalism.
<ESMA_QUESTION_106>

1. Product intervention 

Q107: Do you agree with the criteria proposed?

<ESMA_QUESTION_107>

No. UBS believes that to base intervention powers on just one single factor present (see paragraph 7) of the draft advice would set a very low overall threshold. Furthermore paragraph 8 seems to suggest that authorities may intervene, even if no factors or criteria are met which calls into question the point of listing the detail of these factors.

Moreover, a number of terms seem not sufficiently determined:

· the terms “complexity” and “innovation” are very broad and not sufficiently enough designed. We believe there should be more clearly defined triggers. This could also better help to ensure a certain level of common interpretation by the NCAs.

· Intervention criteria should not be based on permitted activities: references to client age, wealth or incomes should be deleted, as we do not see these as valid criteria for restricting activities.
· The Consultation paper suggests criteria that investment firms do not have to consider when distributing their products. For example, “core financial objectives”, that only should be considered when providing investment advice.
· Some references may be harmful for market stability and may jeopardize the free effective price formation. In particular, we consider that the following may negatively impact the basics of market functioning: 
· (i) “the charges that do not reflect the level of service provided”, as that may result in jeopardizing the freedom of price formation: if charges are too high for a product, market will opt for alternative products; or
· (ii) “the credit worthiness of the issuer or any guarantor”, as this is a criterion that could result in the issuer/guarantor in practice being excluded from the market (and again, credit worthiness will already be considered in terms of pricing and conditions of the issuance).
<ESMA_QUESTION_107>

Q108: Are there any additional criteria that you would suggest adding?

<ESMA_QUESTION_108>

None. UBS is of the view that the list of criteria already appears very extensive and therefore we do not believe that additional criteria should be required as both ESMA and national regulators are already given very extensive powers. 

Any product intervention regime should fulfil the following criteria:

· the market should have sufficient certainty that legitimate commercial interests are protected;

· intervention powers are only exercised after a careful analysis both (i) in order to test the proposal and (ii) to ensure that the power is used proportionately (in this regard we note the protections in the Level 1 text);

· adequate account is taken of the impact of a ban or restriction on other product-types that are already in the market - we are particularly concerned about:

1. the potential unintended consequences of product intervention in causing spurious claims in relation to products which may have similar characteristics but do not represent a significant investor protection concern or threat to the orderly functioning and integrity of financial markets or commodity markets or to the stability of the whole or part of the financial system of the Union or any Member State;

2. the exercise of product intervention powers in relation to a product where sales have already been made to investors which will lead to uncertainty for product providers and distributors in relation to such sales.
<ESMA_QUESTION_108>

Transparency
1. Liquid market for equity and equity-like instruments

Q109: Do you agree with the liquidity thresholds ESMA proposes for equities? Would you calibrate the thresholds differently? Please provide reasons for your answers.

<ESMA_QUESTION_109>

ESMA proposes that an equity be deemed liquid it meets three criteria:
(i) free float of not less than €100m, 

(ii) the average daily number of transactions in the shares is not less than 250, and 

(iii) the average daily turnover for the shares is not less than €1m. 

On (i), the definition of free float for shares is questionable as it is defined in notional rather than the market convention of number of shares. We would also like to understand the calculation for free float as methods can currently differ across data providers.
<ESMA_QUESTION_109>

Q110: Do you agree that the free float for depositary receipts should be determined by the number of shares issued in the issuer’s home market? Please provide reasons for your answer.

<ESMA_QUESTION_110>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_110>

Q111: Do you agree with the proposal to set the liquidity threshold for depositary receipts at the same level as for shares? Please provide reasons for your answer. 

<ESMA_QUESTION_111>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_111>

Q112: Do you agree with the liquidity thresholds ESMA proposes for depositary receipts? Would you calibrate the thresholds differently? Please provide reasons for your answers.

<ESMA_QUESTION_112>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_112>

Q113: Do you agree that the criterion of free float could be addressed through the number of units issued for trading? If yes, what de minimis number of units would you suggest? Is there any other more appropriate measure in your view? Please provide reasons for your answer.

<ESMA_QUESTION_113>

We do not agree with ESMA's criteria for determining the liquidity of the ETF market. ESMA proposes that an ETF be deemed liquid if 
(i) the free float for an ETF shall be assessed as a de minimis number of 100 units issued for trading; 
(ii) the average daily number of transactions in the ETF is not less than 20; and 
(iii) the average daily turnover (ADT) for the ETFs is not less than EUR 500,000. 

On (i), we require further clarification on the meaning of free float and in particular units issued for trading (ETF shares issued or those quoted on an exchange). If we interpret free float for ETFs as those quoted on an exchange, then it is important to highlight that the market maker has obligations in terms of bid-ask spread and quote volume. The Designated Sponsors for the ETF, also called Market Makers have to meet high requirements. The requirements concern the quality as well as the participation. For Deutsche Boerse, for instance these include maximum spread, minimum quote size, reaction time parameters and participation rules. The number of shares issued by ETFs is in fact not relevant. What is relevant to the determination of liquidity is the liquidity of underlying constituents of the ETF combined with the role of the market maker. For example the liquidity of a EURO STOXX 50 ETF is derived from the liquidity of the constituents in the EURO STOXX 50 Index. This stems from the special creation and redemption process of an ETF. As long as the underlyings in this case, the EURO STOXX 50 Index constituents, are liquid, the Authorized Participant can buy them and deliver them to the fund and the fund can then issue new ETF shares to the Authorized Participant.
On (ii), we are of the opinion that the average daily number of transactions in the ETF is also not a suitable metric for comparing the liquidity of an ETF. If the value of an ETF is €10 and the value of another ETF on the same index is €10,000, then even if the average daily turnover for both ETFs is €500,000, the one ETF has 50'000 shares traded while the other ETF trades 50 shares. 

On (iii), we do not agree with the use of average daily turnover of the ETF to measure the liquidity. As highlighted under (i), the liquidity of an ETF is derived from the liquidity of its underlying constituents and the role of the market maker. No matter how high or low the trading in an ETF is on a regulated market, as long as the underlying index constituents are liquid, the Authorized Participant/Market Maker can always meet client demand by buying the underlying stocks and delivering them to the fund. 

We are of the opinion that in general ETFs should be classified as liquid. 
<ESMA_QUESTION_113>

Q114: Based on your experience, do you agree with the preliminary results related to the trading patterns of ETFs? Please provide reasons for your answer.

<ESMA_QUESTION_114>

We agree with the preliminary findings on the trading patterns of ETFs but we do not agree with the methodology that ESMA proposes to use to measure the liquidity of ETFs as highlighted in our answer to Q113 of the ESMA Consultation Paper.
<ESMA_QUESTION_114>

Q115: Do you agree with the liquidity thresholds ESMA proposes for ETFs? Would you calibrate the thresholds differently? Please provide reasons for your answers, including describing your own role in the market (e.g. market-maker, issuer etc).

<ESMA_QUESTION_115>

No, we do not agree with the liquidity thresholds that ESMA proposes for ETFs. As set out in more detail in our response to Q113 of the ESMA Consultation Paper, we disagree with the methodology used by ESMA to measure the liquidity of the ETF market. Our fundamental view is that the liquidity of an ETF stems mainly from the liquidity of the underlying constituents and the presence of a market maker for each ETF trading on a regulated market. We believe that the function of having a market maker is more important. ESMA cannot simply transfer the logic and criteria used for Cash Equities to the ETF market.
<ESMA_QUESTION_115>

Q116: Can you identify any additional instruments that could be caught by the definition of certificates under Article 2(1)(27) of MiFIR? 

<ESMA_QUESTION_116>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_116>

Q117: Based on your experience, do you agree with the preliminary results related to the trading patterns of certificates? Please provide reasons for your answer.

<ESMA_QUESTION_117>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_117>

Q118: Do you agree with the liquidity thresholds ESMA proposes for certificates? Would you calibrate the thresholds differently? Please provide reasons for your answer.

<ESMA_QUESTION_118>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_118>

Q119: Do you agree that the criterion of free float could be addressed through the issuance size? If yes, what de minimis issuance size would you suggest? Is there any other more appropriate measure in your view? Please provide reasons for your answer.

<ESMA_QUESTION_119>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_119>

Q120: Do you think the discretion permitted to Member States under Article 22(2) of the Commission Regulation to specify additional instruments up to a limit as being liquid should be retained under MiFID II?

<ESMA_QUESTION_120>

Yes, we would agree with the current set up that where Member States would be the most relevant market for fewer than 5 liquid instruments, the Member State would be allowed to specify up to 5 liquid instruments for that Member State.
<ESMA_QUESTION_120>

1. Delineation between bonds, structured finance products and money market instruments
Q121: Do you agree with ESMA’s assessment concerning financial instruments outside the scope of the MiFIR non-equity transparency obligations? 
<ESMA_QUESTION_121>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_121>

1. The definition of systematic internaliser
Q122: For the systematic and frequent criterion, ESMA proposes setting the percentage for the calculation between 0.25% and 0.5%. Within this range, what do you consider to be the appropriate level? Please provide reasons for your answer. If you consider that the threshold should be set at a level outside this range, please specify at what level this should be with justifications.
<ESMA_QUESTION_122>

Restriction on running an OTF and SI within the same legal entity

In the first instance, UBS would like ESMA to clarify the following point. By reference to Recital 9 and Recital 19 of MiFIR and Article 20(4) of MiFID II, we would like ESMA to confirm that the restriction on running an SI and OTF within the same legal entity applies at an instrument level (in particular at an ISIN code level).  Otherwise, we are concerned that it would lead to the situation that where a firm is running an OTF in an instrument and that firm subsequently crosses the relevant quantitative thresholds and qualifies as an SI, the OTF would have to be closed.  In particular, would the relevant quotes/orders have to be cancelled/ closed out in that circumstance?

Systematic and Frequent Criterion

In relation to shares, we would support setting the percentage at the higher end of the range as we do not believe that the incremental % will affect the price discovery process. 

In relation to ETFs, we do not agree with ESMA's preliminary view that the threshold for shares is also appropriate for equity-like instruments which includes ETFs, depositary receipts, certificates and other similar financial instruments. ETFs are traded quite differently to cash equities. Most are not traded on the screen very often, even though there is liquidity in the ETF via primary channels.

· With respect to liquid instruments, if an ETF were to trade once a day for 63 days out of the last quarter but the volume that leads an investment firm to cross the threshold is focused on one day, then it would not be sensible to conclude that such investment firm trades ETFs on a "systematic and frequent" basis. The calibration of this first criterion should also reflect whether that a high volume is traded on a minimum number of days during the last assessment period (please refer to Q127 for our preferred assessment period).

· With respect to illiquid instruments, we would like to clarify the meaning of "trading OTC on average at least on a daily basis during the most recent calendar quarter". Would the regulator consider that if a firm traded 63 times in a quarter and then conclude that it has on average traded "on average" every day, even though it has traded 63 times in one day? In our view, this cannot lead to the conclusion that a firm is trading ETFs on a frequent and systematic basis.
<ESMA_QUESTION_122>

Q123: Do you support calibrating the threshold for the systematic and frequent criterion on the liquidity of the financial instrument as measured by the number of daily transactions? 
<ESMA_QUESTION_123>

Yes, we agree, subject to our comments to Q122. In particular, in relation to ETFs, the systematic and frequent criterion for liquid instruments should also reflect whether a high volume is traded on a minimum number of days during the previous assessment period.
<ESMA_QUESTION_123>

Q124: For the substantial criterion, ESMA proposes setting the percentage for the calculation between 15% and 25% of the total turnover in that financial instrument executed by the investment firm on own account or on behalf of clients and between 0.25% and 0.5% of the total turnover in that financial instrument in the Union. Within these ranges, what do you consider to be the appropriate level? Please provide reasons for your answer. If you consider that the thresholds should be set at levels outside these ranges, please specify at what levels these should be with justifications.
<ESMA_QUESTION_124>

For cash equities, we would support setting the percentage at the higher end of the range as we do not believe that the incremental % will affect the price discovery process. 

In relation to ETFs, on the first measure, if the ETFs traded OTC exceed 25% (at the higher end) of total turnover in the instrument by UBS, we would be deemed to be internalising on a "substantial basis". In our view, this measure does seem to generate a reasonable calculation of 'substantial' internalisation. On the second alternative measure, UBS would be deemed to internalise on a substantial basis if the ETFs we trade OTC are greater than 0.5% of total turnover in EU. Based on the lumpy and binary nature of ETF trades, this does not seem an adequate threshold. Based on 10 main ETF trading banks in London, where the majority of their trades would be large OTC transactions, we would assume that 5-10% would be a good threshold.  A more rigorous analysis of the ETF market is required before ESMA and the Commission set thresholds for the substantial criterion.

<ESMA_QUESTION_124>

Q125: Do you support thresholds based on the turnover (quantity multiplied by price) as opposed to the volume (quantity) of shares traded? Do you agree with the definition of total trading by the investment firm? If not please provide alternatives and reasons for your answer.
<ESMA_QUESTION_125>

In relation to Cash Equities, we support that the thresholds be based on turnover. From an ETF standpoint, we would first like to clarify whether NAV creation/Redemption trades are included within the measure of overall market turnover.
<ESMA_QUESTION_125>

Q126: ESMA has calibrated the initial thresholds proposed based on systematic internaliser activity in shares. Do you consider those thresholds adequate for: 

<ESMA_QUESTION_126>

In relation to ETFs, we do not agree with ESMA's preliminary view that the threshold for shares is also appropriate for equity-like instruments which includes - ETFs, depositary receipts, certificates and other similar financial instruments. ETFs are traded quite differently to cash equities. Most are not traded on the screen very often, even though there is liquidity in the ETF via primary channels. Please refer to our answers to Q122-124.
<ESMA_QUESTION_126>

Q127: Do you consider a quarterly assessment of systematic internaliser activity as adequate? If not, which assessment period would you propose? Do you consider that one month provides sufficient time for investment firms to establish all the necessary arrangements in order to comply with the systematic internaliser regime? 

<ESMA_QUESTION_127>

No, UBS believes that a quarterly assessment would be too frequent as this would become distorted by seasonal changes. We are of the view that an annual assessment for the calculations referred to under Q122-124 would present a more fair and accurate assessment. It is essential that the MiFID/R regime does not result in an operationally complex regime, which introduces volatility and financial stability risks.   The risk of a highly volatile regime would be that investment firms would be an SI in certain instrument one quarter and not an SI another quarter – resulting in firms having to constantly change their statuses and operational systems.  

On the second question, we firmly believe that one month does not give sufficient time for a firm that meets the systematic internaliser regime criteria for the first time in a particular instrument to set up all the necessary operational and technological arrangements to comply with the relevant SI requirements.
<ESMA_QUESTION_127>

Q128: For the systematic and frequent criterion, do you agree that the thresholds should be set per asset class? Please provide reasons for your answer. If you consider the thresholds should be set at a more granular level (sub-categories) please provide further detail and justification.

<ESMA_QUESTION_128>

For bonds, we do not believe it is necessary to distinguish between asset classes. However, we do consider it appropriate to set different thresholds depending on the issuance size of the bond.

For derivatives, we believe the thresholds should be set at a more granular level than asset class. We propose setting derivative thresholds at the level of "other potential liquidity sub-categories" as set out in Annex 3.6.1 of the ESMA Discussion Paper (e.g. underlying, maturity, currency pair (for FX), type of return etc). In particular, this should ensure consistency between the systematic internaliser thresholds and the sub-categories at which the assessment of the liquid market for derivatives should be assessed.

<ESMA_QUESTION_128>

Q129: With regard to the ‘substantial basis’ criterion, do you support thresholds based on the turnover (quantity multiplied by price) as opposed to the volume (quantity) of instruments traded. Do you agree with the definition of total trading by the investment firm? If not please provide alternatives and reasons for your answer.

<ESMA_QUESTION_129>

No, we do not agree with thresholds based on the turnover (quantity multiplied by price) as opposed to the volume (quantity) of instruments traded. We believe the substantial basis criterion should be based on notional rather than based on turnover. A notional based approach is consistent with how the market operates. By contrast a turnover based approach introduces price volatility and uncertainty.

We also believe that non-price forming trades such as intra-group trades, give-ups and trades resulting from portfolio compression should be excluded from the SI threshold calculations.
<ESMA_QUESTION_129>

Q130: Do you agree with ESMA’s proposal to apply the systematic internaliser thresholds for bonds and structured finance products at an ISIN code level? If not please provide alternatives and reasons for your answer.

<ESMA_QUESTION_130>

Yes, we agree. The SI threshold should also be applied to securitised derivatives at ISIN level, which is consistent with our response to Q100 of the Discussion Paper.
<ESMA_QUESTION_130>

Q131: For derivatives, do you agree that some aggregation should be established in order to properly apply the systematic internaliser definition? If yes, do you consider that the tables presented in Annex 3.6.1 of the DP could be used as a basis for applying the systematic internaliser thresholds to derivatives products? Please provide reasons, and when necessary alternatives, to your answer.

<ESMA_QUESTION_131>

Yes, as per our response to Q128, we are of the view that for derivatives, the thresholds should be set at a more granular level than asset class. We propose setting derivative thresholds at the level of "other potential liquidity sub-categories" as set out in Annex 3.6.1 of the ESMA Discussion Paper (e.g. underlying, maturity, currency pair (for FX), type of return etc).
<ESMA_QUESTION_131>

Q132: Do you agree with ESMA’s proposal to set a threshold for liquid derivatives? Do you consider any scenarios could arise where systematic internalisers would be required to meet pre-trade transparency requirements for liquid derivatives where the trading obligation does not apply?

<ESMA_QUESTION_132>

Yes, we agree with ESMA's proposal to set a threshold for liquid derivatives. This is appropriate as it is likely that FX derivatives will be sufficiently liquid for the pre-trade transparency requirements to apply notwithstanding the EMIR clearing obligation (and therefore the MiFIR trading obligation) will not apply.
<ESMA_QUESTION_132>

Q133: Do you consider a quarterly assessment by investment firms in respect of their systematic internaliser activity is adequate? If not, what assessment period would you propose?

<ESMA_QUESTION_133>

No, we do not believe that a quarterly assessment period is appropriate and would favour an annual assessment instead. We believe a quarterly assessment is too short and is likely to capture seasonal or episodic internalisation which could result in firms falling in and out of the definition of a systematic internaliser. It is essential that the MiFID/R regime does not result in an operationally complex regime, which introduces volatility and financial stability risks.  
We note that in order to undertake their SI frequent, systematic and substantial calculations, investment firms need EU wide data on the total number of transactions in the same financial instrument in the EU and the total turnover in the same financial instrument in the EU and we encourage ESMA to provide this information in a timely manner. Specifically, we propose that ESMA provides the EU wide data one week following the end of the relevant assessment period. We propose that investment firms have one month to undertake their calculation of whether they qualify as an SI.
<ESMA_QUESTION_133>

Q134: Within the ranges proposed by ESMA, what do you consider to be the appropriate level? Please provide reasons for your answer. If you consider that the threshold should be set at a level outside this range, please specify at what level this should be with justifications and where possible data to support them.

<ESMA_QUESTION_134>

It is very difficult to opine on the appropriate level without accurate and comprehensive regarding the total level of trading in the EU. We therefore believe it would be appropriate for ESMA to undertake a liquidity study that could inform its and industry's view on appropriate thresholds.  
We believe the minimum trading frequency of "at least once a week" should apply when assessing the "frequent and systematic basis threshold" for both liquid and illiquid instruments. 
We reiterate the point made in our response to Q129 that non-price forming trades such as intra-group trades, give-ups and trades resulting from portfolio compression should be excluded from the SI threshold calculations. 
<ESMA_QUESTION_134>

Q135: Do you consider that thresholds should be set as absolute numbers rather than percentages for some specific categories? Please provide reasons for your answer.

<ESMA_QUESTION_135>

We would first reiterate our point made under Q133 that it is essential that there is accurate and transparent data available on the total number of transactions in an instrument in the EU in order to make percentage based calculations workable. To the extent such data is not available for an instrument, absolute numbers may be an appropriate approach. 
We also re-emphasize our point in our response to Q134 that the minimum trading frequency of "at least once a week" should apply when assessing the "frequent and systematic basis threshold" for both liquid and illiquid instruments.
<ESMA_QUESTION_135>

Q136: What thresholds would you consider as adequate for the emission allowance market?

<ESMA_QUESTION_136>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_136>

1. Transactions in several securities and orders subject to conditions other than the current market price

Q137: Do you agree with the definition of portfolio trade and of orders subject to conditions other than the current market price? Please give reasons for your answer?
<ESMA_QUESTION_137>

Regarding portfolio trades, we do not agree with ESMA's proposal. An execution in several securities shall in our view be regarded as part of one transaction if it is a portfolio trade that involves 5 to 6 financial instruments rather than the proposed 10 or more financial instruments. 
On the second question, ESMA has proposed three instances where an order shall be considered subject to conditions other than the current market price (set out on page 201 of the Consultation Paper). In our view, this list should not be exhaustive to allow for market innovation.
<ESMA_QUESTION_137>

1. Exceptional market circumstances and conditions for updating quotes

Q138: Do you agree with the list of exceptional circumstances? Please give reasons for your answer. Do you agree with ESMA’s view on the conditions for updating the quotes? Please give reasons for your answer.

<ESMA_QUESTION_138>

On the list of exceptional market circumstances which would allow the withdrawal of quotes by an SI, we have the following comments:
· On the trading halt, we require a slight modification. Trading is halted on any Regulated Market where the instrument is admitted to trading and not only the most relevant market - the question here is how is the most relevant market is defined? Is it the market where the share is admitted for trading or is it the most liquid market?

· We need clarification on whether an exceptional market circumstance refers to both an intraday trading halt as well as an auction.

· Is a system outage covered under the trading halt? We also understand that ESMA shall, by 3 January 2016, develop guidelines on the appropriate calibration of trading halts under Article 48 of MiFID II. 

· In the case of an ETF, a reliable market price is not available for a significant number of instruments underlying the ETF or the index or instruments constituting a significant portion in terms of weight in the underlying ETF or index due to the inability of an investment firm to hedge the underlying components – due to stocks closed, suspended FX disruption, the ETF withdrawing the ability of AP's to create and redeem.
In addition, we do not agree with ESMA's proposal that an SI which withdraws its quotes is required to immediately inform the NCA or its client that it has done so.  This information is in any case already publically available through an APA.  Cancellation of the quote therefore serves as the notification itself.  Referring to Draft Technical Advice para 1 (v),  active flagging of withdrawal of quotes owing to a risk limit breach could in fact  exacerbate the risk and may result in lower limits being set.

On ESMA's proposals on the ability of SIs to update quotes, we do not have any concerns.
<ESMA_QUESTION_138>

1. Orders considerably exceeding the norm

Q139: Do you agree that each systematic internaliser should determine when the number and/or volume of orders sought by clients considerably exceed the norm? Please give reasons for your answer?
<ESMA_QUESTION_139>

Yes, we believe that the Systematic Internaliser is best placed to understand its own risk profiles. The potential for significant loss will be taken into consideration when determining this number. In the ETF context, we would emphasize that the investment firm will have to take into account its reduced or lack of ability to hedge the ETF under exceptional market circumstances (please refer to our comments under Q138).
<ESMA_QUESTION_139>

1. Prices falling within a public range close to market conditions

Q140: Do you agree that any price within the bid and offer spread quoted by the systematic internaliser would fall within a public range close to market conditions? Please give reasons for your answer.

<ESMA_QUESTION_140>

Yes, we agree as this means that one can price improve for orders that are superior to the Standard Market Size.
<ESMA_QUESTION_140>

1. Pre-trade transparency for systematic internalisers in non-equity instruments
Q141: Do you agree that the risks a systematic internaliser faces is similar to that of an liquidity provider? If not, how do they differ? 
<ESMA_QUESTION_141>

Yes, we agree.
<ESMA_QUESTION_141>

Q142: Do you agree that the sizes established for liquidity providers and systematic internalisers should be identical? If not, how should they differ?
<ESMA_QUESTION_142>

Yes, we agree.
<ESMA_QUESTION_142>

Data publication

1. Access to systematic internalisers’ quotes 
Q143: Do you agree with the proposed definition of “regular and continuous” publication of quotes? If not, what would definition you suggest?
<ESMA_QUESTION_143>

ESMA recommends considering that the publication of a quote as “regular and continuous” if it is

available at all times during normal trading hours unless “exceptional market conditions” (MiFIR Article 15(1)) arise.

Yes, we agree with the above proposal.
<ESMA_QUESTION_143>

Q144: Do you agree with the proposed definition of “normal trading hours”? Should the publication time be extended? 

<ESMA_QUESTION_144>

ESMA proposes that “Normal trading hours” for a systematic internaliser should be considered those hours which the systematic internaliser establishes in advance and makes public as its trading hours.
Yes, we agree with the above proposal.
<ESMA_QUESTION_144>

Q145: Do you agree with the proposal regarding the means of publication of quotes?

<ESMA_QUESTION_145>

An SI on shares, depositary receipts, ETFs, certificates and other similar financial instruments has complied with the obligation to make public its quotes when the investment firm has published the quote through 
(i) the facilities of a trading venue where the instrument was effectively traded before the date of submission (in particular, where an investment firm is registered as an SI for an instrument for which it is also registered as market maker), or
(ii) through a data reporting service located in one Member State of the EU, or 

(iii) through the investment firm’s own proprietary arrangements

Yes, we agree that "proprietary arrangements" should only be considered to be the investment firm's own website.
<ESMA_QUESTION_145>

Q146: Do you agree that a systematic internaliser should identify itself when publishing its quotes through a trading venue or a data reporting service?

<ESMA_QUESTION_146>

No, we strongly disagree. A systematic internaliser (SI) should not have to identify itself when publishing its quotes through a trading venue or a data reporting service. An SI performs a significant and valuable function for investors by providing liquidity in a specific instrument. Unveiling the identity of the SI would put the committer of capital at undue risk and would give away commercially sensitive information on flows. The publication of this information can be expected to disincentivise the SI from performing its function. 
We would also refer you to our answer to Q76 of the ESMA Discussion Paper where we also disagree with the proposal that the identity of the SI be disclosed in post-trade reports. In particular, we highlight that when trading on exchange, generally post trade data does not provide the identifier of the counterparty who traded. The Nordic markets in the past were post trade transparent due to local demand to see who is active in certain names for promoting flow but following NASDAQ OMX Nordics move to voluntary anonymity for Bluechip shares in March 2014, we saw that the majority of global firms moved to anonymity due to client feedback around the potential information leakage of displaying counterparty names.
<ESMA_QUESTION_146>

Q147: Is there any other mean of communication that should be considered by ESMA?

<ESMA_QUESTION_147>

ESMA should allow for other means of communicating, for example by phone.
<ESMA_QUESTION_147>

Q148: Do you agree with the importance of ensuring that quotes published by investment firms are consistent across all the publication arrangements? 

<ESMA_QUESTION_148>

Firms should on a best efforts basis ensure that their quotes are available simultaneously on each venue on which they are published.
<ESMA_QUESTION_148>

Q149: Do you agree with the compulsory use of data standards, formats and technical arrangements in development of Article 66(5) of MiFID II? 

<ESMA_QUESTION_149>

Yes, we agree.
<ESMA_QUESTION_149>

Q150: Do you agree with the imposing the publication on a ‘machine-readable’ and ‘human readable’ to investment firms publishing their quotes only through their own website?

<ESMA_QUESTION_150>

Yes, UBS supports ESMA's proposal for machine readability and would request consistent use of instrument identifiers along with any detail around SLAs for when data is made available and additionally how changes will be communicated.
<ESMA_QUESTION_150>

Q151: Do you agree with the requirements to consider that the publication is ‘easily accessible’?

<ESMA_QUESTION_151>

Yes, it will be important to ensure the definition of Reasonable Commercial Basis (RCB) is appropriately calibrated in order to ensure that the publication is genuinely ‘easily accessible’.
<ESMA_QUESTION_151>

1. Publication of unexecuted client limit orders on shares traded on a venue 

Q152: Do you think that publication of unexecuted orders through a data reporting service or through an investment firm’s website would effectively facilitate execution?

<ESMA_QUESTION_152>

No, we strongly disagree. The publication of unexecuted orders through a data reporting service or through an investment firm’s website would not effectively facilitate execution of client limit orders and would in fact be contrary to the principle of best execution upheld by the MiFIR/MiFID II package.
<ESMA_QUESTION_152>

Q153: Do you agree with this proposal. If not, what would you suggest?

<ESMA_QUESTION_153>

No, we do not agree with the proposal and our feedback from clients would be that they would not wish us to expose their unexecuted limit orders to the market through any trading venue / data reporting service / web page. 

On the operation of an OTF, ESMA's Draft Technical Advice refers (under Footnote 90 of page 217 of the Consultation Paper) to Article 20.1 of MiFID II which prevents the execution of client orders in an OTF against the firm's proprietary capital. However, we understand that there are two exceptions under Article 20(2) and 20(3) of MiFID II under which an OTF can deal on own account: (i) illiquid sovereign bonds and (ii) matched principal trading defined under Article 4(1)(38) as a "transaction where a facilitator interposes itself between the buyer and the seller to the transaction in such a way that it is never exposed to market risk throughout the execution of the transaction, with both sides executed simultaneously…" in relation to bonds, structured finance products, emission allowances and classes of derivative trades that have not been made subject to the clearing obligation under EMIR. 

We further note that under Article 4(2) of MiFID II, the Commission is empowered to adopt delegated acts to specify technical elements of the definitions. 

UBS would like ESMA to request the Commission to consider certain limited circumstances under which a facilitator can deal on its own account for certain transactions (in addition to the illiquid sovereign debt exception) and still be considered as carrying out "matched principal trading".  Such transactions would be carried out in order: (i) to meet liquidity requests and facilitate the matching of trades between buyers and sellers, for example – timing differences when clients are situated in different time zones; or trade size differences between matched client trades; or (ii) in response to settlement issues arising out of, for example - operational reasons; imposition of, or any change in, applicable law, order, regulation, decree or notice, however described; or market disruption events."
<ESMA_QUESTION_153>

1. Reasonable commercial basis (RCB)

Q154: Would these disclosure requirements be a meaningful instrument to ensure that prices are on a reasonable commercial basis?

<ESMA_QUESTION_154>

Yes, but we only agree partially. While these transparency requirements by venues of their data pricing will be a meaningful and valuable instrument to constraining the rising costs of data across the EU (as acknowledged by the Commission in its mandate to ESMA), we believe that it is not a sufficient tool on its own to incentivise the stabilisation of costs. The above inflation price increases across trading venues in the EU compared to the US calls for regulatory intervention on this issue. 

To foster competition, it will be important to isolate the cost of data for each venue. There should not be a cross subsidy within venues between the business and data services.

In addition, we support ESMA's proposition in the draft technical advice that the Commission should review the operation of the definition of reasonable commercial basis three years after its introduction. At that point it would be appropriate to review the outcomes provided by the market and consider whether a usable consolidated data stream has been created.
Please refer to our answer to Q162 for the set of instruments that in our view would ensure that prices are on a reasonable commercial basis.
<ESMA_QUESTION_154>

Q155: Are there any other possible requirements in the context of transparency/disclosure to ensure a reasonable price level?

<ESMA_QUESTION_155>

Yes, we would recommend the additional requirements below.

· Unit of count policy (the strong preference is for the unit of count to be "natural user")

· Support and Development policy (the strong preference is for support development users to be free of charge)

· Volume discount policy

· Fixed access fees prices

· Fixed Non Display fees price

· Netting policy for multiple products e.g. top of the market netted again depth of market

· Standard products codes

· Entitlements codes for all major vendors

<ESMA_QUESTION_155>

Q156: To what extent do you think that comprehensive transparency requirements would be enough in terms of desired regulatory intervention?

<ESMA_QUESTION_156>

No, we do not believe that transparency requirements on their own would be a sufficient condition to stemming the rising costs of data across the EU. Please refer to our answer to Q154.
<ESMA_QUESTION_156>

Q157: What are you views on controlling charges by fixing a limit on the share of revenue that market data services can represent?

<ESMA_QUESTION_157>

UBS believes that limits on market data revenue as a % of total revenues is not practical as exchange revenues can be derived from many different products and may vary over time While the share of revenue that market data services represents is a useful indicator, when compared across venues, it is not a useful indicator on its own. It can be added to the list of metrics required to be published by venues on ESMA’s website. This would also serve to highlight any outliers. Those venues where market data services revenue is significantly out of line with their competitors would be forced to explain their model to market participants. 

Please refer to our answer to Q162 for our preferred option.
<ESMA_QUESTION_157>

Q158: Which percentage range for a revenue limit would you consider reasonable?

<ESMA_QUESTION_158>

Subject to our comments to Q157, we believe that each venue should be required to publish the share of revenue that market data services represent on the ESMA website. ESMA should not set a limit, publication of the figures themselves is sufficient.
<ESMA_QUESTION_158>

Q159: If the definition of “reasonable commercial basis” is to be based on costs, do you agree that LRIC+ is the most appropriate measure? If not what measure do you think should be used?

<ESMA_QUESTION_159>

No, UBS believes that Option C (LRIC model) will probably prove to be impractical to administer and enforce, given the variety of exchanges and products and the variety of new venues that can be expected in the future. 

Please refer to our answer to Q162 for our preferred option.
<ESMA_QUESTION_159>

Q160: Do you agree that suppliers should be required to maintain a cost model as the basis of setting prices against LRIC+? If not how do you think the definition should be implemented?

<ESMA_QUESTION_160>

Please refer to our answer to Q162 below.
<ESMA_QUESTION_160>

Q161: Do you believe that if there are excessive prices in any of the other markets, the same definition of “reasonable commercial basis” would be appropriate, or that they should be treated differently? If the latter, what definition should be used?

<ESMA_QUESTION_161>

Yes, we believe that if there are excessive prices in any of the other markets, the same definition of "reasonable commercial basis" would be appropriate. If the price of market data does decrease in the EU as a result of the consolidated tape provider and other regulatory measures, we deem it important that any increase in prices in other unregulated products/services offered by exchanges should be communicated to ESMA (both as an absolute value and percentage increase).
<ESMA_QUESTION_161>

Q162: Within the options A, B and C, do you favour one of them, a combination of A+B or A+C or A+B+C? Please explain your reasons.

<ESMA_QUESTION_162>

As a general comment, UBS favours the introduction of a consolidated tape which includes pre and post trade information and that is of the same quality as the constituent exchange data at a fee which is limited by the regulators.  In addition, the industry as a whole should work to remove technical impediments to competition.
On ESMA's specific proposals, we find that Option B (limits on data as a % of total revenues) is not practical as exchange revenues can be derived from many different products and may vary over time, Option C (Cost-Based controls - LRIC model) will probably prove not to be practical to administer and enforce, given the variety of exchanges and products and the variety of new venues that can be expected in the future. 
UBS recommends a combination of (i) Option A, (ii) the FISD exchange matrix set out below and (iii) inflation-linked price increases. 
(i) We favour Option A which we believe is crucial and a concept adhered to by many exchanges already. In particular, we fully endorse ESMA's proposal that the supplier should set process to be "fair, reasonable and non-discriminatory" and that suppliers' price lists should be subject to full transparency, alongside other key metrics. We support ESMA's view (under Paragraph 8 on Pg 219 of the Consultation Paper) that suppliers could however discriminate among different customers where it is reasonable to do so, in particular a lower price for individual retail investors. We believe that full transparency is needed on market data prices as well as prices charged for other products/services. It is our view that with the reduction of transaction costs, trading venues will come to overtly rely on market data revenue to bolster their income without any improvements in service provision.  Hence, regulators should have oversight of the reaction of exchanges, which may involve an increase in fees in other areas such as non-display usage or external redistribution to compensate the loss of revenues from the introduction of a consolidated tape. 
(ii) FISD is Financial Information Services Division of the Software & Information Industry Association. In 2013 an FISD Exchange Working Group (with the following participants: Barclays; BOA Merrill; BNY Mellon; BBH; Capital Group; Charles Schwab; Citi; Credit Suisse; Deutsche Bank; HSBC Morgan Stanley; Northern Trust; Northern Trust; RBC; Scotia; State Street; TD Ameritrade; UBS; Wells Fargo) agreed a list of items it would like all exchanges to offer.

1.
Per User pricing

2.
Direct reporting

3.
3 year audit period

4.
Volume discounts

5.
Reasonably priced fixed fees (including Non-Display fees and public website fees)
6.
No charge for derived data

7.
Free of charge support and development users 

8.
Fee waiver for DMA (direct market access)

9.
Consultation on T&C's

10.
No subscriber agreements (the end user of the market data does not have to sign an agreement)

11.
Clear reporting models (Simple reporting models (report the number of billable counts per product per billing account number))

12.
Enterprise coverage

13.
No indirect datafeed charges

The current pricing for exchange market data can be considered to be supplied on a 'reasonable commercial basis' if all items on the FISD exchange matrix are offered by the exchange.

(iii) Future prices increase must be linked to inflation. Future price increases above inflation should be linked to additional value. If this additional value is due to additional content then this additional content must be offered as an unbundled option.
An important outcome of these proposals will be to limit the uncompetitive behaviours of data providers and trading venues.  As noted in the response to question 154 above, current EU exchange fees for the construction of a pan-European view of the market is significantly higher than in the US and as such regulators should align these fees accordingly to the same level as currently established in the US.
<ESMA_QUESTION_162>

Q163: What are your views on the costs of the different approaches?

<ESMA_QUESTION_163>

Option A would not be costly as most exchanges currently publish products prices on their own websites. It could become more costly if exchange product prices also had to be maintained on a third party website eg ESMA website. Due to their inherent complexity, Option B and C are likely to be costly to administer.
<ESMA_QUESTION_163>

Q164: Is there some other approach you believe would be better? Why?

<ESMA_QUESTION_164>

In line with our answer to Q162, we would favour Option A+ FISD exchange matrix + inflation-linked price increases.
FISD is Financial Information Services Division of the Software & Information Industry Association. In 2013 an FISD Exchange Working Group (with the following participants: Barclays; BOA Merrill; BNY Mellon; BBH; Capital Group; Charles Schwab; Citi; Credit Suisse; Deutsche Bank; HSBC Morgan Stanley; Northern Trust; Northern Trust; RBC; Scotia; State Street; TD Ameritrade; UBS; Wells Fargo) agreed a list of items it would like all exchanges to offer.
1. Per User pricing

2. Direct reporting

3. 3 year audit period

4. Volume discounts

5. Reasonably priced fixed fees (including Non-Display fees and public website fees)

6. No charge for derived data

7. Free of charge support and development users 

8. Fee waiver for DMA (direct market access)

9. Consultation on T&C's

10. No subscriber agreements (the end user of the market data does not have to sign an agreement)

11. Clear reporting models (Simple reporting models (report the number of billable counts per product per billing account number))

12. Enterprise coverage

13. No indirect datafeed charges

The current pricing for exchange market data can be considered to be supplied on a 'reasonable commercial basis' if all items on the FISD exchange matrix are offered by the exchange.

Future prices increase must be linked to inflation. Future price increases above inflation should be linked to additional value. If this additional value is due to additional content then this additional content must be offered as an unbundled option.
<ESMA_QUESTION_164>

Q165: Do you think that the offering of a ‘per-user’ pricing model designed to prevent multiple charging for the same information should be mandatory?

<ESMA_QUESTION_165>

Yes. This is an element of the FISD exchange matrix which we fully support.
<ESMA_QUESTION_165>

Q166: If yes, in which circumstances?

<ESMA_QUESTION_166>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_166>

Micro-structural issues

1. Algorithmic and high frequency trading (HFT) 

Q167: Which would be your preferred option? Why?

<ESMA_QUESTION_167>

UBS does not consider it beneficial to attempt to develop a bright line definition of HFT activities. We consider that the variety and technological dynamism of modern markets means that the concept of HFT is not possible to pin down precisely. We are also concerned that the reactive nature of any definition would result in a gradual incorporation of all market participants into the definition of HFT unless the definition has sufficient flexibility to change with technological progress. 

Nonetheless, if a definition is to be created, we hope to assist ESMA by highlighting the key practical details of the key distinctions between HFT and non-HFT trading for the purposes of ESMA’s technical advice to the Commission. In particular, we wish to ensure that only true HFT participants are captured within the definition and that no investment firm is caught on the basis solely of their size or trade frequency.

It is our belief that execution-only algorithms (i.e., those algorithms that do not propose taking a particular position, but rather manage the introduction of an order into the market on behalf of another trader or investment strategy) should not be captured within the definition of HFT. When executing large orders, investment firms use execution-only algorithms to split those ‘parent’ orders into many hundreds if not thousands of smaller ‘child’ orders. Such algorithms seek to optimally locate market liquidity and thus help to minimise the transaction costs incurred by the firm submitting the large order.  Such algorithms therefore help firms meet their regulatory requirements to provide best execution to retail and professional clients.  
We believe that the fundamental distinction between HFT and non-HFT algorithmic strategies is that HFT strategies take latency minimisation as the primary source of their competitive advantage. We stress that this latency minimisation cannot be viewed as simply operating faster than a human’s capability (as suggested by ESMA under paragraph 4 of section 5.1 of the CP), since almost all algorithms operate faster than humans, rather such latency minimisation involves being among the fastest participants in a particular market. We note that a non-HFT algorithmic participant may well seek to minimise latency in order to access market liquidity and minimise costs, thus requiring the use of low latency infrastructure, but alpha generation through information assimilation and processing will be the principal source of competitive advantage, rather than the latency minimisation of the system.

It is also the case that ‘true’ HFT strategies trade extremely frequently, but do not maintain large gross positions or significant overnight positions in either direction. In this regard, a quintessential characteristic of HFT strategies is that the average trading volume is significantly higher than the average inventory held.

UBS supports an amended version of Option 1, within the ESMA CP.
We provide detailed comments, as follows: 

· Low latency infrastructures – distance from the venue 

We agree with ESMA that the distance between the trading venue’s matching engine and the server used by the investment firm is relevant to whether a system is intended to minimise latency for the purposes of the HFT definition of MiFIDII, as contained under paragraph 7(i) of the CP. We strongly recommend that ESMA’s technical advice make clear to the Commission that the relevant distance involved must be the lowest possible that is directly proximate to the particular venue’s matching engine an HFT participant will only ever use the fastest location available for a particular venue. 

In addition, we recommend that ESMA clarify that an investment firm’s servers themselves need to be directly proximate to the venue’s matching engine.  We consider, therefore, that where an investment firm’s orders are routed through the infrastructure of another person (e.g., a broker-dealer) before reaching the venue’s matching engine – thus introducing an additional layer of latency - the investment firm should not be considered to be using infrastructure designed to reduce latency.

· Data capacity 

We also agree with ESMA that the data capacity of a particular connection with the trading venue when at the ‘cutting edge’ of technology can be considered an indicator of HFT (see paragraph 7(ii) of page 231 of the CP). It must be borne in mind, however, that traditional algorithmic trading – in particular for best execution purposes - will often seek to utilise high speed connections also. High capacity connections can assist all participants in the quality of execution during periods of high volume or market volatility.
 

We agree with ESMA that only bandwidth capabilities so great that they can be viewed as at the ‘cutting edge’ of technology should be an indicator of HFT. 10 gigabit/second Ethernet connections are the connection often used for HFT purposes; although, functionality has been developed to create network circuits of such connections to obtain upwards of 160 gigabit/second of throughput.

· Trade / message frequency
UBS agrees that trade frequency can be used as an indicator of HFT (see paragraph 7(iii) on page 231 of the CP). However, we consider that the proposed method of calibration for this metric under Option 1 would be disproportionately broad. 

To us, the proposed daily average of two messages per second is far too low and could capture many non-HFT participants in the market.
 This metric, in particular, does not take account of the relative size of the participant. Large investment firms operating with numerous different portfolios could easily send in excess of a daily average of two messages per second over an annual period. This would be the case, in particular, if execution algorithms are caught within the scope of the metric. [For example, a large non-HFT participant that on average trades 20 million shares a day using an execution algorithm that on average sends orders to the market in 200 share lots, would send 100,000 orders a day, a number which assumes that each order was immediately filled in full with no cancellations or re-orders necessary.] 

The concept of a ‘message’ proposed by ESMA in paragraphs 12 and 13 of page 231 of the DP  would also exacerbate the number of non-HFT firms captured. To us, counting every ‘content that needs independent processing’ would unnecessarily complicate matters and we strongly recommend that ESMA’s proposed counting of orders be recalibrated. For example, for immediate or cancel (IOC) orders, the decision to cancel any size not immediately filled is intrinsic to the order type and the decision to cancel is made at the time of order entry – no additional ‘cancellation’ order message need be sent. We suggest that cancellations or modifications should only be counted when these are true separated messages which are sent as a reaction to the state of the order book.

In addition to a recalibration of the frequency, we strongly recommend that the measure should apply not only per venue, but on a per product basis given the wide range in the number of products traded on a single venue. This would help ensure that a large firm trading in multiple products on a particular venue would not be inadvertently caught.

Additional metrics: 

As described above, we would also strongly recommend that additional cumulative metrics be taken into account in order to accurately distinguish between ‘true’ HFT and mere algorithmic trading, as follows:

· High trade volume to inventory ratio 
We propose an added criterion of HFT that divides average trading volumes by the average inventory held. Numbers in excess of 2 could be an indicative factor of HFT.

· Flat end of day positions
It is also the case that HFT participants generally seek to reduce their positions by the end of each trading day, so as to not maintain large, if any, overnight exposures. When combined with all of the other factors listed above, this could help demarcate a ‘true’ HFT participant.
<ESMA_QUESTION_167>

Q168: Can you identify any other advantages or disadvantages of the options put forward?

<ESMA_QUESTION_168>

On Option 1, UBS believes that the proposed 2 messages per second intraday message rate is too low,  particularly if the assessment is not made at a strategy level.. A market participant may trade a lot in a specific market, or a market may have a broader range of instruments in which to trade, and either or both instances may result in a volume of messages that could satisfy the message rate hurdle without necessarily a high-frequency strategy being employed.  

UBS's concern on the use of Option 2 on its own is that in looking a duration of an order rather than frequency of orders to fills does not target a true characteristic of the types of HFT that cause regulatory concern. A median used in this way would deem those below the median always HFT even in a market where no participants are using HFT strategies.
<ESMA_QUESTION_168>

Q169: How would you reduce the impact of the disadvantages identified in your preferred option?

<ESMA_QUESTION_169>

See our answer to question 167
<ESMA_QUESTION_169>

Q170: If you prefer Option 2, please advise ESMA whether for the calculation of the median daily lifetime of the orders of the member/participant, you would take into account only the orders sent for liquid instruments or all the activity in the trading venue. 

<ESMA_QUESTION_170>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_170>

Q171: Do you agree with the above assessment? If not, please elaborate. 

<ESMA_QUESTION_171>

UBS strongly disagrees with ESMA’s proposal that the determination of a participant's activities as HFT in relation to one set of algorithms on a particular venue would result in all other algorithmic trading by the particular firm across venues within the EU being considered HFT.

We consider that such a requirement would negatively impact market participants: by having a blunt assumption of HFT placed upon all of their trading activities, market participants will incur additional recordkeeping and operational costs related to compliance with MiFID II for HFT activities regardless of whether the trading in question is HFT. We also note that many participants which undertake HFT have alternative discretionary trading and low volume strategies, some of which trade less than once a month. It would not be suitable (or fair to the investors in those other strategies, who may receive no benefit from the HFT activities of the investment firm) to designate all activities of these participants as HFT. 

We propose that the HFT assessment be made per algorithm, or alternatively, per venue.
<ESMA_QUESTION_171>

1. Direct electronic access (DEA) 

Q172: Do you consider it necessary to clarify the definitions of DEA, DMA and SA provided in MiFID? In what area would further clarification be required and how would you clarify that?

<ESMA_QUESTION_172>

UBS is satisfied that the definitions of DMA and SA as defined in the MiFID II would cover the applicable access routes.  In line with Level 1 text DMA services are transmitted "directly" and therefore defined as where an order is submitted to a trading venue by the DMA user with the absence of any discretion from the direct member/participant of the trading venue.

We would highlight that flow that utilises a broker's algorithms, including their smart order router, as being in the scope of DEA trading. In this instance, the broker maintains discretion in the execution of the order and would determine some combination of the venue, size, time and price of the execution. As such, the proposals around algorithmic trading would apply rather than those pertaining to DEA provision.
<ESMA_QUESTION_172>

Q173: Is there any other activity that should be covered by the term “DEA”, other than DMA and SA? In particular, should AOR be considered within the DEA definition?

<ESMA_QUESTION_173>

UBS believes that it is important for all connections to markets to maintain appropriate pre-trade risk controls. Accordingly, we would support the inclusion of AORs within the definition of DEA despite the fact that AOR is not completely ‘direct'. We consider that AOR lacks the ‘direct’ element because the end client will lose control over the particular execution location of trades passing through an AOR. An AOR includes internal logic that routes an order to one of a number of venues depending on an internal optimisation algorithm. This can be contrasted with both DMA and SA which allow a trader to place trades directly on a trading venue of his/her choice without being a member.
<ESMA_QUESTION_173>

Q174: Do you consider that electronic order transmission systems through shared connectivity arrangements should be included within the scope of DEA?

<ESMA_QUESTION_174>

UBS finds the definition of Shared Connectivity Arrangements / Common Connectivity Channel is unclear and would welcome further clarification. If Shared Connectivity arrangements are out of scope for DEA, then we request ESMA to provide a clearer definition of such arrangements.
<ESMA_QUESTION_174>

Q175: Are you aware of any order transmission systems through shared arrangements which would provide an equivalent type of access as the one provided by DEA arrangements?

<ESMA_QUESTION_175>

We are aware that certain brokers/traders may have outsourced their technology platform for DMA to a third party service provider. In our opinion it would however in all cases still be the broker that is the member and under whose ID the trading activity is carried out. The member should still be responsible for checking pre-trade limits.
<ESMA_QUESTION_175>

Requirements applying on and to trading venues

1. SME Growth Markets

Q176: Do you support assessing the percentage of issuers on the basis of number of issuers only? If not, what approach would you suggest?  
<ESMA_QUESTION_176>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_176>

Q177: Which of the three different options described in the draft technical advice box above for assessing whether an SME-GM meets the criterion of having at least fifty per cent of SME issuers would you prefer?  

<ESMA_QUESTION_177>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_177>

Q178: Do you agree with the approach described above (in the box above), that only falling below the qualifying 50% threshold for a number of three consecutive years could lead to deregistration as a SME-GM or should the period be limited to two years? 

<ESMA_QUESTION_178>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_178>

Q179: Should an SME-GM which falls below the 50% threshold in one calendar year be required to disclose that fact to the market?

<ESMA_QUESTION_179>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_179>

Q180: Which of the alternatives described above on how to deal with non-equity issuers for the purposes of the “at least 50% criterion” do you consider the most appropriate? Please give reasons for your answer. 
<ESMA_QUESTION_180>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_180>

Q181: Do you agree that an SME-GM should be able to operate under the models described above, and that the choice of model should be left to the discretion of the operator (under the supervision of its NCA)? 

<ESMA_QUESTION_181>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_181>

Q182: Do you agree that an SME-GM should establish and operate a regime which its NCA has assessed to be effective in ensuring that its issuers are “appropriate”? 

<ESMA_QUESTION_182>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_182>

Q183: Do you agree with the factors to which a NCA should have regard when assessing if an SME-GM’s regulatory regime is effective? 

<ESMA_QUESTION_183>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_183>

Q184: Do you think that there should be an appropriateness test for an SME-GM issuer’s management and board in order to confirm that they fulfil the responsibilities of a publicly quoted company?

<ESMA_QUESTION_184>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_184>

Q185: Do you think that there should be an appropriateness test for an SME-GM issuer’s systems and controls in order to confirm that they provide a reasonable basis for it to comply with its continuing obligations under the rules of the market?

<ESMA_QUESTION_185>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_185>

Q186: Do you agree with i, ii or iii below?

<ESMA_QUESTION_186>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_186>

Q187: Are there any other criteria that should be set for the initial and on-going admission of financial instruments of issuers to SME-GMs? 

<ESMA_QUESTION_187>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_187>

Q188: Should the SME-GM regime apply a general principle that an admission document should contain sufficient information for an investor to make an informed assessment of the financial position and prospects of the issuer and the rights attaching to its securities? 

<ESMA_QUESTION_188>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_188>

Q189: Do you agree that SME-GMs should be able to take either a ‘top down’ or a ‘bottom up’ approach to their admission documents where a Prospectus is not required?

<ESMA_QUESTION_189>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_189>

Q190: Do you think that MiFID II should specify the detailed disclosures, or categories of disclosure, that the rules of a SME-GM would need to require, in order for admission documents prepared in accordance with those rules to comply with Article 33(3)(c) of MiFID II? Or do you think this should be the responsibility of the individual market, under the supervision of its NCA?

<ESMA_QUESTION_190>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_190>

Q191: If you consider that detailed disclosure requirements should be set at a MiFID level, which specific disclosures would be essential to the proper information of investors? Which elements (if any) of the proportionate schedules set out in Regulation 486/2012 should be dis-applied or modified, in order for an admission document to meet the objectives of the SME-GM framework (as long as there is no public offer requiring that a Prospectus will be drafted under the rules of the Prospectus Directive)?

<ESMA_QUESTION_191>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_191>

Q192: Should the future Level 2 Regulation require an SME-GM to make arrangements for an appropriate review of an admission document, designed to ensure that the information it contains is complete? 

<ESMA_QUESTION_192>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_192>

Q193: Do you agree with this initial assessment by ESMA? 

<ESMA_QUESTION_193>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_193>

Q194: In your view which reports should be included in the on-going periodic financial reporting by an issuer whose financial instruments are admitted to trading on an SME-GM? 

<ESMA_QUESTION_194>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_194>

Q195: How and by which means should SME-GMs ensure that the reporting obligations are fulfilled by the issuers? 

<ESMA_QUESTION_195>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_195>

Q196: Do you think that the more generous deadlines proposed for making reports public above (in the Box above, paragraph 23) are suitable, or should the deadlines imposed under the rules of the Transparency Directive also apply to issuers on SME-GMs?

<ESMA_QUESTION_196>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_196>

Q197: Do you agree with this assessment that the MiFID II framework should not impose any additional requirements/additional relief to those envisaged by MAR?

<ESMA_QUESTION_197>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_197>

Q198: What is your view on the possible requirements for the dissemination and storage of information? 

<ESMA_QUESTION_198>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_198>

Q199: How and by which means should trading venues ensure that the dissemination and storage requirements are fulfilled by the issuers and which of the options described above do you prefer? 

<ESMA_QUESTION_199>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_199>

Q200: How long should the information be stored from your point of view? Do you agree with the proposed period of 5 years or would you prefer a different one (e.g., 3 years)?

<ESMA_QUESTION_200>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_200>

Q201: Do you agree with this assessment that the MiFID II framework should not impose any additional requirements to those presented in MAR?
<ESMA_QUESTION_201>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_201>

1. Suspension and removal of financial instruments from trading 

Q202: Do you agree that an approach based on a non-exhaustive list of examples provides an appropriate balance between facilitating a consistent application of the exception, while allowing appropriate judgements to be made on a case by case basis? 

<ESMA_QUESTION_202>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_202>

Q203: Do you agree that NCAs would also need to consider the criteria described in paragraph 6 iii and iv, when making an assessment of relevant costs or risks? 

<ESMA_QUESTION_203>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_203>

Q204: Which specific circumstances would you include in the list? Do you agree with the proposed examples?
<ESMA_QUESTION_204>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_204>

1. Substantial importance of a trading venue in a host Member State
Q205: Do you consider that the criteria established by Article 16 of MiFID Implementing Regulation remain appropriate for regulated markets? 

<ESMA_QUESTION_205>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_205>

Q206: Do you agree with the additional criteria for establishing the substantial importance in the cases of MTFs and OTFs?

<ESMA_QUESTION_206>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_206>

1. Monitoring of compliance – information requirements for trading venues

Q207: Which circumstances would you include in this list? Do you agree with the circumstances described in the draft technical advice? What other circumstances do you think should be included in the list?

<ESMA_QUESTION_207>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_207>

1. Monitoring of compliance with the rules of the trading venue - determining circumstances that trigger the requirement to inform about conduct that may indicate abusive behaviour 
Q208: Do you support the approach suggested by ESMA?

<ESMA_QUESTION_208>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_208>

Q209: Is there any limitation to the ability of the operator of several trading venues to identify a potentially abusive conduct affecting related financial instruments? 

<ESMA_QUESTION_209>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_209>

Q210: What can be the implications for trading venues to make use of all information publicly available to complement their internal analysis of the potential abusive conduct to report such as managers’ dealings or major shareholders’ notifications)? Are there other public sources of information that could be useful for this purpose? 

<ESMA_QUESTION_210>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_210>

Q211: Do you agree that the signals listed in the Annex contained in the draft advice constitute appropriate indicators to be considered by operators of trading venues? Do you see other signals that could be relevant to include in the list?

<ESMA_QUESTION_211>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_211>

Q212: Do you consider that front running should be considered in relation to the duty for operators of trading venues to report possible abusive conduct? If so, what could be the possible signal(s) to include in the list?

<ESMA_QUESTION_212>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_212>

Commodity derivatives

1. Financial instruments definition - specifying Section C 6, 7 and 10 of Annex I of MiFID II 

Q213: Do you agree with ESMA’s approach on specifying contracts that “must” be physically settled and contracts that “can” be physically settled?

<ESMA_QUESTION_213>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_213>

Q214: Which oil products in your view should be caught by the definition of C6 energy derivatives contracts and therefore be within the scope of the exemption? Please give reasons for your view stating, in particular, any practical repercussions of including or excluding products from the scope.  

<ESMA_QUESTION_214>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_214>

Q215: Do you agree with ESMA’s approach on specifying contracts that must be physically settled?

<ESMA_QUESTION_215>

We would like to offer our interpretation of physically settlement for commodity derivatives in the precious metals market on two specific points, although we understand that ESMA is seeking industry views on the meaning of "must be physically settled" for wholesale energy contracts in particular. 

In the Precious Metals market, we do strongly believe that operational netting/payment netting should not destroy the characterization of a trade as being physically settled. 

ESMA seeks to clarify the broad range of delivery methodologies in the commodity derivatives market. In the Precious Metals market, banks and non-financial participants enter into a variety of precious metals transactions for spot and forward delivery. One common type of transaction involves a contract for the deferred shipment or delivery of precious metals in an unallocated precious metals account of the London Precious Metal Clearing Ltd maintained by a clearing bank member on behalf of a customer. In an unallocated account, the clearing member bank does not set aside specific bars of precious metal for the account of the client. Instead, the client has a contractual right to receive the precious metals credited to its unallocated account and effectively becomes an unsecured creditor of the clearing member bank. An unallocated precious metals transaction conveys a direct or indirect ownership interest in the amount of underlying precious metals. We believe that precious metals can be physically settled on an unallocated basis and would request that ESMA considers this point in terms of any future guidelines specific to the precious metals market.
<ESMA_QUESTION_215>

Q216: How do operational netting arrangements in power and gas markets work in practice? Please describe such arrangements in detail. In particular, please describe the type and timing of the actions taken by the various parties in the process, and the discretion over those actions that the parties have.

<ESMA_QUESTION_216>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_216>

Q217: Please provide concrete examples of contracts that must be physically settled for power, natural gas, coal and oil. Please describe the contracts in detail and identify on which platforms they are traded at the moment. 

<ESMA_QUESTION_217>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_217>

Q218: How do you understand and how would you describe the concepts of “force majeure” and “other bona fide inability to settle” in this context?

<ESMA_QUESTION_218>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_218>

Q219: Do you agree that Article 38 of Regulation (EC) No 1287/2006 has worked well in practice and elements of it should be preserved? If not, which elements in your view require amendments?

<ESMA_QUESTION_219>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_219>

Q220: Do you agree that the definition of spot contract in paragraph 2 of Article 38 of Regulation (EC) 1287/2006 is still valid and should become part of the future implementing measures for MiFID II? If not, what changes would you propose? 

<ESMA_QUESTION_220>

ESMA defines a spot contract as a contract for the sale of a commodity, asset or right under the terms of which delivery is scheduled to be made within the longer of the following periods: 2 trading days or the period generally accepted in the market for that commodity, asset or right as the standard delivery period. 

We agree that a spot trade generally settles within 2 days but the reference in Article 38.2.b to a ‘period generally accepted in the market for that commodity’, when this period is beyond 2 trading days, may lead to different results across the Member States and is therefore problematic. We would consider it valuable that a consultation/survey exercise with the industry is conducted at European level in order to identify a workable ‘spot’ definition for each commodity for any time beyond two trading days that reflects the market practice.
<ESMA_QUESTION_220>

Q221: Do you agree that the definition of a contract for commercial purposes in paragraph 4 of Article 38 of Regulation (EC) 1287/2006 is still valid and should become part of the future implementing measures for MiFID II? If not, what changes would you propose? What other contracts, in your view, should be listed among those to be considered for commercial purposes?  

<ESMA_QUESTION_221>

ESMA seeks views on examples of contracts for commercial purposes. We would like to highlight that under current US rules, a commercial market participant is an element that is required for physically settled commodity forward contracts not to be classified as swaps under the Dodd Frank Act (DFA). Historically, the term "commercial market participant" has been interpreted broadly by the CFTC. In the DFA context, the industry has interpreted, with respect to precious metals transactions in particular, that banks should qualify as a commercial market participant by virtue of being "merchants" of precious metals. Banks regularly buy, sell and deal in precious metals and have the capability to make and take delivery either through delivery of the underlying precious metals or book entry transfers of precious metals and do not need to produce precious metals to qualify as commercial market participants. 
We understand that under MiFID II, where the main business of an institution is the provision of investment services within the meaning of MiFID II or banking activities under Directive 2013/36/EU, or acting as a market maker in relation to commodity derivatives, such an institution cannot be excluded from the commodity derivative provisions. However, if there is any flexibility in the Commission's approach to specifying the application of the commodity derivative provisions to particular types of commodity markets, we would request ESMA and the Commission to consider the above interpretation of commercial market participants in the US for the precious metals industry in particular.  We would strongly recommend alignment of the EU commercial purposes definition with the interpretation of rules under the Dodd-Frank Act.
<ESMA_QUESTION_221>

Q222: Do you agree that the future Delegated Act should not refer to clearing as a condition for determining whether an instrument qualifies as a commodity derivative under Section C 7 of Annex I?

<ESMA_QUESTION_222>

Yes, we agree. The clearing condition is not a relevant determinant of the definition of a derivative due to the way in which the clearing obligation under EMIR is constructed.
To the extent MiFID II brings additional commodity ETD products into scope, this extension of scope will also extend the scope of EMIR to cover these products. This will primarily mean that they will become subject to the transaction reporting requirements, but also may have the unintended consequence of making commodity ETD products which are traded on an unregulated market being considered to be OTC products for the purposes of EMIR. ESMA have clarified in their EMIR Q&A that certain of the risk mitigation obligations should not be applied to products which have been re-classified in this manner but we believe it would be appropriate to make a clarification of the EMIR treatment in the RTS as opposed to merely in ESMA's interpretative guidance.
<ESMA_QUESTION_222>

Q223: Do you agree that standardisation of a contract as expressed in Article 38(1) Letter c of Regulation (EC) No 1287/2006 remains an important indicator for classifying financial instruments and therefore should be maintained? 

<ESMA_QUESTION_223>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_223>

Q224: Do you agree with the proposal to maintain the alternatives for trading contracts in Article 38(1)(a) of Regulation (EC) No 1287/2006 taking into account the emergence of the OTF as a MiFID trading venue in the future Delegated Act? 

<ESMA_QUESTION_224>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_224>

Q225: Do you agree that the existing provision in Article 38(3) of Regulation (EC) No 1287/2006 for determining whether derivative contracts within the scope of Section C(10) of Annex I should be classified as financial instruments should be updated as necessary but overall be maintained? If not, which elements in your view require amendments?

<ESMA_QUESTION_225>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_225>

Q226: Do you agree that the list of contracts in Article 39 of Regulation (EC) No 1287/2006 should be maintained? If not, which type of contracts should be added or which ones should be deleted?

<ESMA_QUESTION_226>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_226>

Q227: What is your view with regard to adding as an additional type of derivative contract those relating to actuarial statistics? 

<ESMA_QUESTION_227>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_227>

Q228: What do you understand by the terms “reason of default or other termination event” and how does this differ from “except in the case of force majeure, default or other bona fide inability to perform”?

<ESMA_QUESTION_228>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_228>

1. Position reporting thresholds

Q229: Do you agree with the proposed threshold for the number of position holders? If not, please state your preferred thresholds and the reason why. 

<ESMA_QUESTION_229>

We would like further clarification on the rationale for setting a total of 30. Is this number firm, or open to change depending on market developments?
<ESMA_QUESTION_229>

Q230: Do you agree with the proposed minimum threshold level for the open interest criteria for the publication of reports? If not, please state your preferred alternative for the definition of this threshold and explain the reasons why this would be more appropriate. 

<ESMA_QUESTION_230>

We would like clarification on the rationale of specifying a four times multiple.
<ESMA_QUESTION_230>

Q231: Do you agree with the proposed timeframes for publication once activity on a trading venue either reaches or no longer reaches the two thresholds?

<ESMA_QUESTION_231>

Yes, we agree.
<ESMA_QUESTION_231>

1. Position management powers of ESMA

Q232: Do you agree that the listed factors and criteria allow ESMA to determine the existence of a threat to the stability of the (whole or part of the) financial system in the EU?

<ESMA_QUESTION_232>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_232>

Q233: What other factors and criteria should be taken into account?

<ESMA_QUESTION_233>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_233>

Q234: Do you agree with ESMA’s definition of a market fulfilling its economic function?

<ESMA_QUESTION_234>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_234>

Q235: Do you agree that the listed factors and criteria allow ESMA to adequately determine the existence of a threat to the orderly functioning and integrity of financial markets or commodity derivative market so as to justify position management intervention by ESMA? 

<ESMA_QUESTION_235>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_235>

Q236: What other factors and criteria should be taken into account?

<ESMA_QUESTION_236>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_236>

Q237: Do you consider that the above factors sufficiently take account of “the degree to which positions are used to hedge positions in physical commodities or commodity contracts and the degree to which prices in underlying markets are set by reference to the prices of commodity derivatives”? If not, what further factors would you propose?

<ESMA_QUESTION_237>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_237>

Q238: Do you agree that the listed factors and criteria allow ESMA to determine the appropriate reduction of a position or exposure entered into via a derivative? 

<ESMA_QUESTION_238>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_238>

Q239: What other factors and criteria should be taken into account?

<ESMA_QUESTION_239>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_239>

Q240: Do you agree that some factors are more important than others in determining what an “appropriate reduction of a position” is within a given market? If yes, which are the most important factors for ESMA to consider?

<ESMA_QUESTION_240>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_240>

Q241: Do you agree that the listed factors and criteria allow ESMA to adequately determine the situations where a risk of regulatory arbitrage could arise from the exercise of position management powers by ESMA? 

<ESMA_QUESTION_241>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_241>

Q242: What other criteria and factors should be taken into account? 

<ESMA_QUESTION_242>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_242>

Q243: If regulatory arbitrage may arise from inconsistent approaches to interrelated markets, what is the best way of identifying such links and correlations?

<ESMA_QUESTION_243>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_243>

Portfolio compression

Q244: What are your views on the proposed approach for legal documentation and portfolio compression criteria?

<ESMA_QUESTION_244>

In our view, the proposals regarding portfolio compression should not be prescriptive and should rather set our high level principles. Portfolio compression is not a price forming event and we do not believe it should be subject to the same regulation as price forming trades.

Particularly with regard to bilateral compression, we highlight that the processes involved are negotiated between the counterparties and typically bespoke. Flexibility must be maintained in the regulation to enable counterparties to design processes tailored for the specific nature of the portfolio and objectives sought. We agree that legal documentation should be in place but again this should be tailored to the specifics of the compression exercise.
<ESMA_QUESTION_244>

Q245: What are your views on the approach proposed by ESMA with regard to information to be published by the compression service provider related to the volume of transactions and the timing when they were concluded?

<ESMA_QUESTION_245>

We question the value of reporting the volume of portfolio compression transactions and the timing when they were concluded. Such trades are not price forming and therefore transparency is of less value to market participants than for trades that contribute to the price formation process. This purpose of the requirement to publish as close to real time as possible is particularly unclear given that for transactions that do not contribute to the price discovery process, the timeliness of disclosure is unlikely to make a significant difference to the usefulness of the information for market participants.

We believe the information should be disclosed at the market aggregate level and at an asset class level of granularity.
<ESMA_QUESTION_245>
� Any delay due to overloaded connections would prove negative to the trading firm’s execution, regardless of whether it was running an HFT methodology


� � HYPERLINK "http://www.itnews.com.au/News/358685,low-latency-network-switch-pushes-high-frequency-trading-limits.aspx" �http://www.itnews.com.au/News/358685,low-latency-network-switch-pushes-high-frequency-trading-limits.aspx� 


� HYPERLINK "http://forexmagnates.com/how-low-can-you-go-argon-design-takes-latency-down-to-176ns-close-to-the-minimum-theoretically-possible/" �http://forexmagnates.com/how-low-can-you-go-argon-design-takes-latency-down-to-176ns-close-to-the-minimum-theoretically-possible/� 


� Such a low message threshold could capture firms with a portfolio turnover of months, rather than intraday portfolio turnovers which can be associated with true HFT participants 


� By calibrating per venue only, it would be possible for a one firm trading multiple products on a venue to be caught under the frequency metric, whilst an HFT firm with a faster message rate per product market would not be caught as it trades a single product only.
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