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Response Dutch Bankers Association (Nederlandse Vereniging van Banken) to the ESMA Consultation Paper and Discussion Paper MiFID II/MiFIR of 22 May 2014
Date: 31 July 2014
The NVB welcomes the opportunity to comment on ESMA’s Consultation Paper MiFID II/MiFIR and ESMA’s Discussion Paper MiFID II/MiFIR. Our answers to specific questions are attached. 

In addition to these specific answers, we have some general remarks.

The NVB has taken a great interest in the MiFID II/MiFIR review and has engaged with policymakers at all stages of the co-legislative procedure. With MiFIDII/MiFIR entering the level 2 phase, Dutch banks are willing to engage with ESMA in order to ensure further improvement of investor protection and the properly and efficiently functioning of capital markets in order to serve the real economy. 

ESMA’s consultation and discussion paper have been a considerable challenge for the NVB and its members in terms of number of questions, time frame to respond and complexity. This is the reasons why the NVB felt the need to prioritize and focused on certain questions of the Consultation Paper and a few questions of the Discussion Paper. The fact that not all the questions have been answered by the NVB should not be interpreted by ESMA as not being relevant or important to the NVB. NVB and Dutch banks will continue to work and provide additional input in the second round of consultations concerning the RTS where ESMA will provide legal drafting. Furthermore, individual Dutch banks have also been involved in providing responses on the ESMA consultation via other industry associations. The NVB will follow the adoption of the delegated acts by the Commission and its transmission to Council and Parliament. 

On the consultation process we understand that ESMA has deadlines to comply with. However, the NVB requests to ESMA to provide longer consultation periods, of at least 3 months. Also taking into account other consultations that are pending (MAD Level 2, EMIR Level 2, etc.) stakeholders should be given sufficient time in order to build up a comprehensive, detailed and meaningful response. This will contribute to the quality of regulation.
The NVB would like to share some general concerns with ESMA: 

· There is a lack of an overarching coherent approach in the regulation on financial markets. A clear distinction between regulations on securities services (MiFID) and on offering products (PRIPS, UCITS, AIFMD, Prospectus Directive) should be maintained. We have noticed that MiFID often also imposes obligations on product manufacturers, see in particular for example the rules on product governance. That may also lead to inconsistency and unclarity on the application of the MIFID regime. 
· We have serious concerns about the level of detail of the level 2 regulation. We think that such level of detail will lead to high implementing costs which is not always in proportion to the intended benefits for markets and investors.

Moreover, we would like to highlight some area’s in the papers which are of most concern to us, most of which are related to investor protection rules:

· Information to clients on costs and charges: in the draft technical advice mark ups must be disclosed to the client. We are of the opinion that “mark ups” embedded in the transaction price do not fall under costs and charges for the clients. Therefore, specific disclosure on profit margin to clients should not be required.
Furthermore, we believe that the detailed level of disclosure requirements for costs and charges as proposed should not be applicable to investment services rendered to professional clients or ecp’s. Professionals and ecp’s are able to make their own judgments on costs and charges available in the market.  
ESMA should make clear in her technical advice that investment firms can’t be made responsible for costs included in a product offered by a third party. 

If costs of the product manufacturer are unclear to the investment, the investment firm should be allowed not to complete this cost item in the information document on total costs. 

To make ex post cost disclosure practically possible, it is important that investment firms can take the portfolio of a client at a certain moment in time (therefore not taking into account any modifications in the portfolio of the client during the relevant year of withdrawals in the portfolio). 

· Product governance: The rules concerning product governance covers a too wide range of financial instruments. In any event the scope of product governance should be clearly defined, and should not include any and all financial instruments which an investment firm distributes either in the primary or secondary market. An unlimited scope of financial instruments which is subject to the new product governance process may lead to a decrease of financial instruments in the markets or a “paper exercise” for e.g. plain vanilla shares and bonds for which product governance rules will not have any added value. More clarity is being requested in terms of the scope of the product governance obligations. Preferably, it should be made clear that the product governance scope should be related to investment products only which are being created, developed and designed by or for an investment firm. Which in practice is tantamount to e.g. complex structured products, but not to plain vanilla bonds or (listed) shares.  


· Legitimacy of inducements to be paid to/by a third person: There should not be an introduction of a restricted list of acceptable minor non-monetary benefits where it relates to professional investors and/or ecp’s. It is the responsibility of the investment firm to assess on the basis of the existing regulation whether they (can) receive an non-monetary benefit. Research reports from brokers are not considered to be non-monetary benefits for the investment firm, because they can be seen as a benefit of the client. NVB believes that all research (irrespective of whether this is tailored/bespoke, or commoditised/generic) should be capable of being paid for out of dealing commission.

· Use of Title Transfer Collateral Arrangements: There isn’t any need to restrict the use of title transfer Collateral Arrangements for professional clients and eligible counterparties. Investor protection in this context should be focused on retail clients only.

· Underwriting and placing: Given that good conflict of interests arrangements are in place, there is no need to restrict the placements of own instruments (with the existing client base) or placements where the proceeds (partially) are used to repay any previous lending or credit  furnished by the investment involved in the placing. 

· Independent and dependent advice: The strict separation of dependent and independent advice given by one person will have huge organizational impact and implementing costs on (some) investment firms. 

Thank you for the opportunity to respond, should you have any questions, please do not hesitate to contact us.

Michiel Peters

Nederlandse Vereniging van Banken

t +31 (0)20 5502827

m +31 (0)6 55720690

e peters@nvb.nl
www.nvb.nl
Derkelien van Bruggen
Nederlandse Vereniging van Banken

t +31 (0)20 5502 848 
m +31 (0)6 53 81 08 11
e bruggen@nvb.nl
www.nvb.nl
1
Gustav Mahlerplein 29-35 •  1082 MS Amsterdam  •  +31(0)20 55 02 888  

www.nvb.nl
1/3

