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Responding to this paper 

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA MiFID II/MiFIR Consultation Paper, published on the ESMA website (here).
Instructions

Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:

i. use this form and send your responses in Word format;

ii. do not remove the tags of type <ESMA_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and

iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.

Responses are most helpful:

i. if they respond to the question stated;

ii. contain a clear rationale, including on any related costs and benefits; and

iii. describe any alternatives that ESMA should consider

Given the breadth of issues covered, ESMA expects and encourages respondents to specially answer those questions relevant to their business, interest and experience.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 1 August 2014. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Publication of responses

All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
Data protection

Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
Overview

Investor protection

1. Exemption from the applicability of MiFID for persons providing an investment service in an incidental manner

Q1: Do you agree with the proposed cumulative conditions to be fulfilled in order for an investment service to be deemed to be provided in an incidental manner?

<ESMA_QUESTION_1>

The Committee agrees with ESMA's approach in that the interpretation of when an investment service subject to licence is deemed to be provided in an "incidental manner"—and, therefore, not subject to licence or supervision—should be very restrictive.

The good at stake is investor protection and the achievement of a level playing field for all service providers.

Therefore, as regards ESMA's proposals, the Committee proposes that the ESMA should specify expressly under technical advice (and not just in the explanatory paragraphs) that the interpretation of when the service is provided on an incidental basis should always be as restrictive as possible.

<ESMA_QUESTION_1>

1. Investment advice and the use of distribution channels 

Q2: Do you agree that it is appropriate to clarify that the use of distribution channels does not exclude the possibility that investment advice is provided to investors?

<ESMA_QUESTION_2>

The Committee considers that the relevant issue is not the channel of communication with the client but whether the investment recommendation is personal as defined in the Directive. In this, it agrees with ESMA.

However, it does not believe that the technical advice should propose removing all references to "distribution channels" from the current wording of article 52 of the MiFID implementing Directive. Article 52 should be worded such that recommendations made via distribution channels are presumed (in line with the current Directive) not to constitute personalised recommendations except (and this would be the new feature) that the circumstances indicate that they do.

Therefore, the Committee proposes that the reference to "distribution channels" in article 52 should be nuanced rather than eliminated.

<ESMA_QUESTION_2>

1. Compliance function
Q3: Do you agree that the existing compliance requirements included in Article 6 of the MiFID Implementing Directive should be expanded?

<ESMA_QUESTION_3>

ESMA's paper on the compliance function, published in September 2012, is currently part of the definition of the compliance function for financial institutions. Therefore, the inclusion of part or all of that document in the second-level Directive does not constitute a change in the regulatory framework in this area.

Nevertheless, the Committee wishes to draw attention to the fact that the compliance function is one whose regulation at European level is relatively recent and that the ESMA document is even more recent. Therefore, it is worth considering the flexibility offered by ensuring that certain details continue to be regulated by ESMA recommendations, which will make it possible in the future to better adapt regulation and supervision to new realities or to the assessment of the principles set out in the ESMA document. 

In this regard, the Committee is more in favour of the Directive containing only the more general points, identified with numerals in the technical advice, rather than being excessively detailed.

<ESMA_QUESTION_3>

Q4: Are there any other areas of the Level 2 requirements concerning the compliance function that you consider should be updated, improved or revised?

<ESMA_QUESTION_4>

NO
<ESMA_QUESTION_4>

1. Complaints-handling

Q5: Do you already have in place arrangements that comply with the requirements set out in the draft technical advice set out above?

<ESMA_QUESTION_5>

Spanish regulations in this area have been quite demanding for some time and ESMA proposal should not affect them significantly.

<ESMA_QUESTION_5>

1. Record-keeping (other than recording of telephone conversations or other electronic communications)
Q6: Do you consider that additional records should be mentioned in the minimum list proposed in the table in the draft technical advice above? Please list any additional records that could be added to the minimum list for the purposes of MiFID II, MiFIR, MAD or MAR.

<ESMA_QUESTION_6>

No. 

As regards record-keeping of "cancellations and modifications of orders", it could be said to be duplicating the records to be kept by trade execution venues under Article 25.2 of MIFIR. 

Considering the cost that this duplication entails for entities, this record-keeping should be required only for execution venues that are not subject to this obligation under MIFIR,

<ESMA_QUESTION_6>

Q7: What, if any, additional costs and/or benefits do you envisage arising from the proposed approach? Please quantify and provide details.

<ESMA_QUESTION_7>

See reply to previous question 

<ESMA_QUESTION_7>

1. Recording of telephone conversations and electronic communications

Q8: What additional measure(s) could firms implement to reduce the risk of non-compliance with the rules in relation to telephone recording and electronic communications?

<ESMA_QUESTION_8>

No additional measures are considered to be necessary.

<ESMA_QUESTION_8>

Q9: Do you agree that firms should periodically monitor records to ensure compliance with the recording requirement and wider regulatory requirements?

<ESMA_QUESTION_9>

Like all measures, this one should conform specifically to the proportionality principle and be tailored to the specific situation. The Committee considers that this aspect should be included under "Technical Advice".

What matters is that the entities know that they are fulfilling legal requirements. The procedures to ensure this need not necessarily include a periodic review if the initial oversight or the number or nature of the clients and the modus operandi do not require it.

<ESMA_QUESTION_9>

Q10: Should any additional items of information be included as a minimum in meeting minutes or notes where relevant face-to-face conversations take place with clients?

<ESMA_QUESTION_10>

MiFID II does not establish the obligation to minute meetings with clients. Therefore, the Committee believes that ESMA should not recommend that the Commission make this mandatory in secondary legislation.

Notwithstanding the above, the Committee considers that certain information should not be included.

For example, the identity of the person that instigated the meeting is irrelevant and unnecessary; how, then, should regular meetings held by mutual agreement be reported? What is the purpose of logging this information when what really matters is the content of the instructions that the client gives to the entity?

Moreover, inserting an open category entitled "other relevant information about the transaction" establishes the obligation (this is a proposal for inclusion in a Directive) to provide content which is not defined. The need for clarification is all the greater if it is finally established that the client must sign the minutes. Otherwise, the employee could insert whatever he/she wanted.

At present, investment firms receive written instructions signed by the client setting out all the details of the order. The Committee believes that this means of reflecting the content of the meeting between client and investment firm should suffice. This is particularly so when the obligation to draft minutes is established in the context of receiving, transmitting and executing orders (see paragraph 11 of the section).

Therefore—but only in the case that this obligation is maintained—the technical advice should expressly state that this obligation to keep minutes should be deemed to be fulfilled by means of the client's signature on an order setting out the relevant details plus the date and, if it is desired, the identity of the person receiving the order on behalf of the investment firm.

Efforts should be made to avoid establishing duplicate obligations in this connection, which would increase the cost and red tape without a commensurate improvement in customer care or supervisory capacity.

<ESMA_QUESTION_10>

Q11: Should clients be required to sign these minutes or notes? 

<ESMA_QUESTION_11>

If the minutes are intended to reflect the advice that was given, the client should not be under any obligation whatsoever to sign since he/she would logically not wish to be bound by the terms of advice that he/she might not follow.

In the case of an order, the firm may well want the client to sign.
<ESMA_QUESTION_11>

Q12: Do you agree with the proposals for storage and retention set out in the above draft technical advice?

<ESMA_QUESTION_12>

It is difficult for firms to be in a position to give the supervisor all conversations with a specific client: it would be costly to implement and would require a long transition period.

<ESMA_QUESTION_12>

Q13: More generally, what additional costs, impacts and/or benefits do you envisage as a result of the requirements set out in the entire draft technical advice above?

<ESMA_QUESTION_13>

See reply to previous question. Additionally, without entering into detailed costs, it is indisputable that if the obligation to document an order is duplicated (i.e. the signature of an order, which is standard practice, and the signature of minutes with similar content), this would double the current costs.

<ESMA_QUESTION_13>

1. Product governance 

Q14: Should the proposed distributor requirements apply in the case of distribution of products (e.g. shares and bonds as well as over-the-counter (OTC) products) available on the primary market or should they also apply to distribution of products on the secondary market (e.g. freely tradable shares and bonds)? Please state the reason for your answer.

<ESMA_QUESTION_14>

The way in which the same "product governance" principle should be applied differs between the primary and distribution markets. In products that are already listed, the distributor is not actually "distributing" but, rather, offering the opportunity to buy securities that are already on the market. The general rules on investor protection already apply in that context.

As regards information, no additional obligations should be imposed on top of those that already regulate the information available to the public with regard to listed securities.

<ESMA_QUESTION_14>

Q15: When products are manufactured by non-MiFID firms or third country firms and public information is not available, should there be a requirement for a written agreement under which the manufacturer must provide all relevant product information to the distributor?

<ESMA_QUESTION_15>

This requirement is feasible, but subject to the distributor taking reasonable measures to obtain a signature on the contract. The contract should not be a requirement sine qua non. A small firm may not be able to get a written contract from the originator, but this should not prevent it from distributing such products.

<ESMA_QUESTION_15>

Q16: Do you think it would be useful to require distributors to periodically inform the manufacturer about their experience with the product? If yes, in what circumstances and what specific information could be provided by the distributor?

<ESMA_QUESTION_16>

The Committee does not consider that this should be a specific obligation. This sort of feedback may be meaningful, and it actually arises naturally. However, we do not consider that it should be an obligation.

Furthermore, the establishment of a specific obligation should take account of the fact that the distributor and the originator may be competitors and this obligation may create competition problems.

<ESMA_QUESTION_16>

Q17: What appropriate action do you think manufacturers can take if they become aware that products are not sold as envisaged (e.g. if the product is being widely sold to clients outside of the product’s target market)?

<ESMA_QUESTION_17>

Under no circumstances should the originator be given a function of supervising the distributor.

This issue should be covered in the product distribution agreement, which should specify any restrictions on sale and the target market segment.

Once such an agreement has been signed, any action by the distributor outside its bounds will lead it to incur liability, at which point it would meaningful for the originator to demand an explanation.

<ESMA_QUESTION_17>

Q18: What appropriate action do you think distributors can take, if they become aware of any event that could materially affect the potential risk to the identified target market (e.g. if the distributor has mis-judged the target market for a specific product)? 

<ESMA_QUESTION_18>

In such cases, the distributor must review its distribution policy for the product, with a view to the future. 

No retroactive action should be required of the distributor with respect to products sold or distributed under the pre-existing conditions, apart from those arising from any contractual relationship between the distributor and its clients.

<ESMA_QUESTION_18>

Q19: Do you consider that there is sufficient clarity regarding the requirements of investment firms when acting as manufacturers, distributors or both? If not, please provide details of how such requirements should interact with each other.

<ESMA_QUESTION_19>

The technical advice should specifically state that all these requirements must conform to the principle of proportionality.

It should be made clear, as noted in reply to question 17, that there is no hierarchical relationship between the originator and the distributor.

Additionally, it should be specified that a review of the product should not entail a review of the situation of the product buyers but, rather, specifically a review of the origination or distribution policy with respect to that product, going forward. 

If a firm enters an agreement with a client to monitor the latter's portfolio, it may review it and advise as to what to do with any product. However, in the absence of such an agreement, it should be clear that the originator or distributor is not under an obligation to the buyers of such products due to a change in the product's external conditions (which certainly would justify a review of the distribution policy).

Moreover, it would be advisable to regulate the case where a non-distributor firm asks the originator or a distributor for information about a product requested by one of its clients; in this case, they should be required to provide such information. Although this will be regulated in the scope of the PRIIPS Regulation, it is considered advisable to make provision for it in this section.

<ESMA_QUESTION_19>

Q20: Are there any other product governance requirements not mentioned in this paper that you consider important and should be considered? If yes, please set out these additional requirements. 

<ESMA_QUESTION_20>

NO
<ESMA_QUESTION_20>

Q21: For investment firms responding to this consultation, what costs would you incur in order to meet these requirements, either as distributors or manufacturers?

<ESMA_QUESTION_21>

Because of its nature, the Committee does not have information in this respect.

However, firms often have in place mechanisms similar to those envisaged in the ESMA document.  Nevertheless, the Committee wishes to emphasise that these and other aspects relating to firms' internal organisation must expressly be made subordinate to the principle of proportionality.  Imposing additional obligations would entail additional costs for firms. The decision to impose new requirements should always consider whether or not they are necessary to achieve the intended objective from the perspective of proportionality.

<ESMA_QUESTION_21>

1. Safeguarding of client assets 
Q22: Do you agree with the proposal for investment firms to establish and maintain a client assets oversight function?

<ESMA_QUESTION_22>

The current regulation already establishes asset oversight obligations and it is the duty of the firms to ensure compliance through their internal control functions. Specifically, under Spanish regulations (CNMV Circular 1/2014, of 26 February), this obligation lies with the compliance function.

The Committee considers that, rather than creating a new function, emphasis should be placed on the firm's responsibility to comply with the client asset protection regulations, leaving the decision as to which function should oversee this to the individual firm's internal organisation.
<ESMA_QUESTION_22>

Q23: What would be the cost implications of establishing and maintaining a function with specific responsibility for matters relating to the firm’s compliance with its obligations regarding the safeguarding of client instruments and funds?

<ESMA_QUESTION_23>

The Committee does not have any data in this respect.

<ESMA_QUESTION_23>

Q24: Do you think that the examples in this chapter constitute an inappropriate use of TTCA? If not, why not? Are there any other examples of inappropriate use of or features of inappropriate use of TTCA? 

<ESMA_QUESTION_24>

The examples are considered to be appropriate. However, this Committee notes that there is no specific statement that a TTCA with a professional client will only be valid when fully justified by the relationship between the parties, the purpose of the TTCA and the amount, all of which should be interpreted restrictively.
<ESMA_QUESTION_24>

Q25: Do you agree with the proposal to clarify that the use of TTCA is not a freely available option for avoiding the protections required under MiFID? Do you agree with the proposal to place high-level requirements on firms to consider the appropriateness of TTCA? Should risk disclosures be required in this area? Please explain your answer. If not, why not?

<ESMA_QUESTION_25>

Yes. As indicated in response to the preceding question, placing a client's assets at risk is a very serious matter and should be allowed only in the cases indicated in that response.

<ESMA_QUESTION_25>

Q26: Do you agree with the proposal to require a reasonable link between the client’s obligation and the financial instruments or funds subject to TTCA?

<ESMA_QUESTION_26>

Of course. However, the link should be eminently reasonable and clearly justified (also in terms of the amount).

<ESMA_QUESTION_26>

Q27: Do you already make any assessment of the suitability of TTCAs? If not, would you need to change any processes to meet such a requirement, and if so, what would be the cost implications of doing so?

<ESMA_QUESTION_27>

Yes, it is standard market practice for the firms' oversight functions to perform a case-by-case analysis of retail clients, UCITS, hedge funds. For institutional and professional clients (including eligible counterparties), the risk and collateral policies established for wholesale markets apply. 

<ESMA_QUESTION_27>

Q28: Are any further measures needed to ensure that the transactions envisaged under Article 19 of the MiFID Implementing Directive remain possible in light of the ban on concluding TTCAs with retail clients in Article 16(10) of MiFID II?

<ESMA_QUESTION_28>

NO
<ESMA_QUESTION_28>

Q29: Do you agree with the proposal to require firms to adopt specific arrangements to take appropriate collateral, monitor and maintain its appropriateness in respect of securities financing transactions? 

<ESMA_QUESTION_29>

YES
<ESMA_QUESTION_29>

Q30: Is it suitable to place collateral, monitoring and maintaining measures on firms in respect of retail clients only, or should these be extended to all classes of client?

<ESMA_QUESTION_30>

In the case of a professional client, this obligation should be confined to agreeing the level of collateral with them. That is to say, the regulation should require such safeguards for retail clients but, in the case of professional clients, the matter should be left to the agreement between the firm and such clients.
<ESMA_QUESTION_30>

Q31: Do you already take collateral against securities financing transactions and monitor its appropriateness on an on-going basis? If not, what would be the cost of developing and maintaining such arrangements?

<ESMA_QUESTION_31>

N/A
<ESMA_QUESTION_31>

Q32: Do you agree that investment firms should evidence the express prior consent of non-retail clients to the use of their financial instruments as they are currently required to do so for retail clients clearly, in writing or in a legally equivalent alternative means, and affirmatively executed by the client? Are there any cost implications?

<ESMA_QUESTION_32>

yes
<ESMA_QUESTION_32>

Q33: Do you anticipate any additional costs in order to comply with the requirements proposed in relation to securities financing transactions and collateralisation? If yes, please provide details.

<ESMA_QUESTION_33>

N/A
<ESMA_QUESTION_33>

Q34: Do you think that it is proportionate to require investment firms to consider diversification of client funds as part of the due diligence requirements when depositing client funds? If not, why? What other measures could achieve a similar objective?

<ESMA_QUESTION_34>

The Committee wishes to draw attention to the fact that this aspect may be taken into account, along with other factors, in the process of due diligence and risk management for custody of client funds.

At times, this diversification obligation arises from the limitations on major risk set out in the regulation governing investment firms' solvency.

Outside those cases, no specific obligation should be imposed; rather, the matter should be left to each firm. Such aspects as the total amount of funds (normally relatively small in the case of investment firms) or the level of coverage offered to clients by the indemnity system in the depository's jurisdiction may shape a firm's decision.

<ESMA_QUESTION_34>

Q35: Are there any cost implications to investment firms when considering diversification as part of due diligence requirements?

<ESMA_QUESTION_35>

The Committee considers that increasing the number of firms at which client funds are deposited would undoubtedly increase the cost. It would require more due diligence work and entail more fees, more internal control work, etc.

<ESMA_QUESTION_35>

Q36: Where an investment firm deposits client funds at a third party that is within its own group, should an intra-group deposit limit be imposed? If yes, would imposing an intra-group deposit limit of 20% in respect of client funds be proportionate? If not, what other percentage could be proportionate? What other measures could achieve similar objectives? What is the rationale for this percentage? 

<ESMA_QUESTION_36>

The Committee considers that no specific quantitative limit should be established. A firm may consider whether a deposit at a group entity entails greater or lesser risk for the end client, but under no circumstances should this necessarily be classified as negative per se.

<ESMA_QUESTION_36>

Q37: Are there any situations that would justify exempting an investment firm from such a rule restricting intra-group deposits in respect of client funds, for example, when other safeguards are in place?

<ESMA_QUESTION_37>

This Committee does not consider that alternative measures should be taken, either. However, it would be possible to insist that relations of this type should be documented and formalised, just as they would be with a non-group firm.

<ESMA_QUESTION_37>

Q38: Do you place any client funds in a credit institution within your group? If so, what proportion of the total?

<ESMA_QUESTION_38>

NA
<ESMA_QUESTION_38>

Q39: What would be the cost implications for investment firms of diversifying holdings away from a group credit institution?

<ESMA_QUESTION_39>

Although the Committee does not have specific data, it may entail greater costs for firms and clients.

<ESMA_QUESTION_39>

Q40: What would be the impact of restricting investment firms in respect of the proportion of funds they could deposit at affiliated credit institutions? Could there be any unintended consequences?

<ESMA_QUESTION_40>

Requiring an investment firm to disclose to clients that it cannot deposit more than a portion at the credit institution within its own Group may tarnish the Group's image in clients' eyes. If the firm were itself the credit institution, this problem will not arise; therefore, such a requirement would create a climate of mistrust in investment firms (and in the solvency of the bank in its group), which would be passed on to clients. 

<ESMA_QUESTION_40>

Q41: What would be the cost implications to credit institutions if investment firms were limited in respect of depositing client funds at credit institutions in the same group?

<ESMA_QUESTION_41>

Although the Committee does not have specific data, this would clearly entail a limitation on credit institutions' activities and business which we consider to be totally unjustified in the context of safeguarding client assets.

<ESMA_QUESTION_41>

Q42: Do you agree with the proposal to prevent firms from agreeing to liens that allow a third party to recover costs from client assets that do not relate to those clients, except where this is required in a particular jurisdiction?

<ESMA_QUESTION_42>

Yes 

<ESMA_QUESTION_42>

Q43: Do you agree with the proposal to specify specific risk warnings where firms are obliged to agree to wide-ranging liens exposing their clients to the risk?

<ESMA_QUESTION_43>

Yes 

<ESMA_QUESTION_43>

Q44: What would be the one off costs of reviewing third party agreements in the light of an explicit prohibition of such liens, and the on-going costs in respect of risk warnings to clients?

<ESMA_QUESTION_44>

N/A
<ESMA_QUESTION_44>

Q45: Should firms be obliged to record the presence of security interests or other encumbrances over client assets in their own books and records? Are there any reasons why firms might not be able to meet such a requirement? Are there any cost implications of recording these?

<ESMA_QUESTION_45>

Internal control should be exercised over the accounting records. In any event, the accounting oversight and record-keeping technique that it is decided to impose should not raise doubts as to the propriety of the investment. That is to say, oversight should be exercised with regard to the security interests in favour of third parties, but it should be made legally clear that the title to the securities is still held by the clients and not by the firm.

Therefore, these securities should not be entered in the firm's own asset accounts.

<ESMA_QUESTION_45>

Q46: Should the option of ‘other equivalent measures’ for segregation of client financial instruments only be available in third country jurisdictions where market practice or legal requirements make this necessary?

<ESMA_QUESTION_46>

Yes, provided that this requirement is absolutely necessary and that there is no other solution.

<ESMA_QUESTION_46>

Q47: Should firms be required to develop additional systems to mitigate the risks of ‘other equivalent measures’ and require specific risk disclosures to clients where a firm must rely on such ‘other equivalent measures’, where not already covered by the Article 32(4) of the MiFID Implementing Directive?

<ESMA_QUESTION_47>

Client should be informed of the adoption of such measures and the impact on the title to their investments and the risks thereto.
<ESMA_QUESTION_47>

Q48: What would be the on-going costs of making disclosures to clients when relying on ‘other equivalent measures’?

<ESMA_QUESTION_48>

N/A 

<ESMA_QUESTION_48>

Q49: Should investment firms be required to maintain systems and controls to prevent shortfalls in client accounts and to prevent the use of one client’s financial instruments to settle the transactions of another client, including:

<ESMA_QUESTION_49>

The Committee considers that it should be made clear that one client's securities cannot be used to settle the trades of another except where expressly agreed upon with the first client under a loan contract, for example. 

Although we consider it positive to establish these prudence and oversight obligations for firms, their obligation in this regard should not consist solely of implementing some measures as set out in the ESMA document but, rather, should focus on avoiding such improper use.

<ESMA_QUESTION_49>

Q50: Do you already have measures in place that address the proposals in this chapter? What would be the one-off and on-going cost implications of developing systems and controls to address these proposals?

<ESMA_QUESTION_50>

NA
<ESMA_QUESTION_50>

Q51: Do you agree that requiring firms to hold necessary information in an easily accessible way would reduce uncertainty regarding ownership and delays in returning client financial instruments and funds in the event of an insolvency?

<ESMA_QUESTION_51>

The Committee considers it particularly important that firms comply properly with this requirement so that, in the event of insolvency, the clients' securities and cash can be transferred as quickly and efficiently as possible to other firms, and that investor protection system cover any missing balances without delay.

<ESMA_QUESTION_51>

Q52: Do you think the information detailed in the draft technical advice section of this chapter is suitable for including in such a requirement?

<ESMA_QUESTION_52>

Yes
<ESMA_QUESTION_52>

Q53: Do you already maintain the information listed in a way that would be easily accessible on request by a competent person, either before or after insolvency? What would be the cost of maintaining such information in a way that is easily accessible to an insolvency practitioner in the event of firm failure?

<ESMA_QUESTION_53>

N/A
<ESMA_QUESTION_53>

1. Conflicts of interest
Q54: Should investment firms be required to assess and periodically review - at least annually - the conflicts of interest policy established, taking all appropriate measures to address any deficiencies? Please also state the reason for your answer.

<ESMA_QUESTION_54>

The Committee advocates leaving to investment firms the operating decisions that relate to their business profile, client type etc. In reality, this is just a manifestation of the proportionality principle.

Therefore, we consider it appropriate to require that firms maintain a policy on managing conflicts of interest that is appropriate to their circumstances, but not to require specifically that they perform an annual review. 

In certain circumstances, more frequent reviews may be required, or perhaps none at all due to constant oversight.

<ESMA_QUESTION_54>

Q55: Do you consider that additional situations to those identified in Article 21 of the MiFID Implementing Directive should be mentioned in the measures implementing MiFID II? Please explain your rationale for any additional suggestions.

<ESMA_QUESTION_55>

NO
<ESMA_QUESTION_55>

Q56: Do you consider that the distinction between investment research and marketing communications drawn in Article 24 of the MiFID Implementing Directive is sufficient and sufficiently clear? If not, please suggest any improvements to the existing framework and the rationale for your proposals.

<ESMA_QUESTION_56>

The current distinction has not posed any problems. It is considered to be appropriate.

<ESMA_QUESTION_56>

Q57: Do you consider that the additional organisational requirements listed in Article 25 of the MiFID Implementing Directive and addressed to firms producing and disseminating investment research are sufficient to properly regulate the specificities of these activities and to protect the objectivity and independence of financial analysts and of the investment research they produce? If not, please suggest any improvements to the existing framework and the rationale for your proposals.

<ESMA_QUESTION_57>

The current measures are considered to be appropriate 

<ESMA_QUESTION_57>

1. Underwriting and placing – conflicts of interest and provision of information to clients
Q58: Are there additional details or requirements you believe should be included? 

<ESMA_QUESTION_58>

NO
<ESMA_QUESTION_58>

Q59: Do you consider that investment firms should be required to discuss with the issuer client any hedging strategies they plan to undertake with respect to the offering, including how these strategies may impact the issuer client’s interest? If not, please provide your views on possible alternative arrangements. In addition to stabilisation, what other trading strategies might the firm take in connection with the offering that would impact the issuer?

<ESMA_QUESTION_59>

The Committee can find no arguments in support of the idea that placers or underwriters should share their hedging strategies with the issuer.

<ESMA_QUESTION_59>

Q60: Have you already put in place organisational arrangements that comply with these requirements?

<ESMA_QUESTION_60>

NA
<ESMA_QUESTION_60>

Q61: How would you need to change your processes to meet the requirements?

<ESMA_QUESTION_61>

NA
<ESMA_QUESTION_61>

Q62: What costs would you incur in order to meet these requirements?

<ESMA_QUESTION_62>

NA
<ESMA_QUESTION_62>

1. Remuneration 

Q63: Do you agree with the definition of the scope of the requirements as proposed? If not, why not?

<ESMA_QUESTION_63>

The collective of employees affected is defined too broadly by ESMA and may actually encompass the entire workforce. The definition of "relevant person who can have a material indirect impact" should be made more specific so that firms know how they should act.

<ESMA_QUESTION_63>

Q64: Do you agree with the proposal with respect to variable remuneration and similar incentives? If not, why not?

<ESMA_QUESTION_64>

The Committee does not agree that the bulk of variable remuneration should be tied to key compliance issues. It does agree that this should be one of the factors that determine remuneration, but not that it should be the most decisive one.

Specifically, excessive emphasis on making variable remuneration contingent upon compliance factors may create perverse incentives for firms by creating the perception that compliance is expensive. 

Moreover, apart from monetary incentives, firms' staff may have other types of incentives—positive or negative— to respect compliance notes (e.g. promotion, punishment).

Moreover, a case-by-case assessment (therefore, not a general review) would be needed to assess when a remuneration policy (i) creates a conflict of interests with client, and (ii) is designed appropriately to protect clients' interests.
<ESMA_QUESTION_64>

1. Fair, clear and not misleading information

Q65: Do you agree that the information to retail clients should be up-to-date, consistently presented in the same language, and in the same font size in order to be fair, clear and not misleading? 

<ESMA_QUESTION_65>

No. The Committee considers it is perfectly possible for proper information to retail clients to be set in different font sizes or that part of the information (e.g. prospectuses, term sheets) may be in another language which the client masters.

We consider it clearly excessive to address these issues at a regulatory level. Rather, they should be addressed by the supervisor on a case-by-case basis.
<ESMA_QUESTION_65>

Q66: Do you agree that the information about future performance should be provided under different performance scenarios in order to illustrate the potential functioning of financial instruments?

<ESMA_QUESTION_66>

This information should already be delivered to the client when the product risk profile is explained. Therefore, it is considered unnecessary to specify a separate obligation to analyse different future scenarios. This is really just duplication of information.

Moreover, the scope of this obligation is not clear. The number of scenarios may be very large without actually contributing to an understanding of the product and its risks on the part of the client (if anything, this might cause confusion).

In any event, a firm should never be required to estimate the probability of any event, since this may prove to be erroneous, resulting in confusion on the part of the
<ESMA_QUESTION_66>

Q67: Do you agree that the information to professional clients should comply with the proposed conditions in order to be fair, clear and not misleading? Do you consider that the information to professional clients should meet any of the other conditions proposed for retail clients? 

<ESMA_QUESTION_67>

The information requirements vis-à-vis professional clients should obviously differ from those established for retail clients. Professional clients are presumed to have knowledge and experience, which entails they are capable of assessing whether the information is sufficient.

The only aspect outside the control of a professional investor is the veracity of the information. Therefore, it should be emphasised that the information that is provided must be truthful and timely.

The Committee does not agree that the information requirements for retail clients should be extended to professional clients, nor that the information requirements for professional clients should be specified any more than indicated.

Therefore, we do not consider items i, ii and iii of section 4 of the technical advice to be appropriate.

<ESMA_QUESTION_67>

1. Information to clients about investment advice and financial instruments

Q68: Do you agree with the objective of the above proposals to clarify the distinction between independent and non-independent advice for investors?

<ESMA_QUESTION_68>

In general we do, if the information obligation can be fulfilled in a concise manner, without occupying a large portion of the time spent with the client.

Moreover, we consider it unnecessary to require that the total number of instruments that were analysed be specified. 

The Committee believes that, as set out in the ESMA document, the sufficiency of the range of products analysed should be evaluated in qualitative, rather than numerical, terms. Reasonable consideration should be given to the options in the market.

For example, a firm may have analysed 30 options and another just 10 which are not among the 30 analysed by the first firm but may still be the ones that are most relevant to the client. One should not give the impression that the firm which analyses the largest number of choices provides the best service.

Finally, it is striking that, in the proposed technical advice, ESMA requires periodical disclosures as to the suitability of the products that are recommended, an obligation that does not appear in MiFID II. It should only be necessary to inform the client whether or not that service is going to be provided.

<ESMA_QUESTION_68>

Q69: Do you agree with the proposal to further specify information provided to clients about financial instruments and their risks?

<ESMA_QUESTION_69>

Yes, in general. However, the content of section 10, relating to the information to be provided to the client when a product is composed of several other products, may be excessively complex while failing to achieve the goal of providing the client with clear, comprehensible information.

Therefore, in the case of products that are a combination of two or more other products, the client should be informed about the performance, yields and risks of the product itself, without entering into a detailed description of its components.

The scope of section 12 is unclear; if is refers to the KID applicable to UCITS or to that applicable under PRIIPS, those should be taken as reference.

In connection with item 6, this Committee reiterates what it said in response to question 67, namely that firms should not be required to estimate probabilities.

<ESMA_QUESTION_69>

Q70: Do you consider that, in addition to the information requirements suggested in this CP (including information on investment advice, financial instruments, costs and charges and safeguarding of client assets), further improvements to the information requirements in other areas should be proposed? If yes, please specify, by making reference to existing requirements in the MiFID Implementing directive.

<ESMA_QUESTION_70>

NO
<ESMA_QUESTION_70>

1. Information to clients on costs and charges 

Q71: Do you agree with the proposal to fully apply requirements on information to clients on costs and charges to professional clients and eligible counterparties and to allow these clients to opt-out from the application of these requirements in certain circumstances?

<ESMA_QUESTION_71>

The Committee considers that the cost information provided to professional clients should be reasonable for the delivery of the service and should be agreed upon mutually by the firm and each client. This category of client raises a diversity of potential situations. 

Therefore, cost information requirements for retail clients should not be transposed to professional clients. That would be neither necessary nor practical.
<ESMA_QUESTION_71>

Q72: Do you agree with the scope of the point of sale information requirements? 

<ESMA_QUESTION_72>

Yes, in general. However, we considered it a mistake that item 6 requires disclosure to the client of payments by third parties to the investment firm; it should be eliminated.

The system of incentives has its own specific regulation and it is there that this sort of payment, and the related disclosures to clients, should be addressed.

<ESMA_QUESTION_72>

Q73: Do you agree that post-sale information should be provided where the investment firm has established a continuing relationship with the client? 

<ESMA_QUESTION_73>

If the information was provided to the client in the past, we see no reason why it should be provided again.

Only if costs are charged at a later date should further disclosures be required.

<ESMA_QUESTION_73>

Q74: Do you agree with the proposed costs and charges to be disclosed to clients, as listed in the Annex to this chapter? If not please state your reasons, including describing any other cost or charges that should be included.

<ESMA_QUESTION_74>

The Annex sets out the three types of payment that the client must make for the investment services and ancillary services.

<ESMA_QUESTION_74>

Q75: Do you agree that the point of sale information on costs and charges could be provided on a generic basis? If not, please explain your response. 
<ESMA_QUESTION_75>

YES
<ESMA_QUESTION_75>

Q76: Do you have any other comments on the methodology for calculating the point of sale figures?

<ESMA_QUESTION_76>

NO
<ESMA_QUESTION_76>

Q77: Do you have any comments on the requirements around illustrating the cumulative effect of costs and charges?

<ESMA_QUESTION_77>

No. We consider that the incentives as set out in the examples provided by ESMA are confusing and clients may interpret them as a duplication of expenses, which is not actually the case.
Consequently, we believe that the information on incentives should be presented separately from other costs and expenses and identified appropriately.
<ESMA_QUESTION_77>

Q78: What costs would you incur in order to meet these requirements?

<ESMA_QUESTION_78>

The impact on firms' costs is not measured, but it will be significant. This will be so particularly if it is necessary to draft an annual report for all clients to whom products were sold and clients with positions in products governed by the UCITS and PRIIPs regulations, i.e. if it is necessary to produce the sort of annual report for clients that are outside the scope of discretionary portfolio management or ongoing advisory contracts.

<ESMA_QUESTION_78>

1. The legitimacy of inducements to be paid to/by a third person 

Q79: Do you agree with the proposed exhaustive list of minor non-monetary benefits that are acceptable? Should any other benefits be included on the list? If so, please explain. 

<ESMA_QUESTION_79>

In general, the Committee considers that setting out the content of a binding regulation in such great detail is counter-productive since it leaves no room for flexibility in application. This would dilute the spirit of the Directive as such, bringing it down to the level of the Regulation.

In this specific case, this would restrict at level II the general principle established in this respect at level I, which consists of accepting them provided that they increase service quality and their scale and nature is such that they cannot be deemed to affect compliance by the investment firm with the obligation to act in the best interests of its clients. 

A regulation of this type, which is so novel and will potentially have very different effects in different systems and locations, should best be left for lower-level specification under the criteria of supervision and based on experience, rather than setting out an exhaustive list like that contained in item 6, which could be interpreted as stating that the client would need to be informed of the details of the menu consumed at a lunch meeting.

Such a detailed approach is considered to be disproportionate with respect to the goal being pursued. 

In any event, the list contained in the proposed technical advice omits certain minor non-monetary benefits such as travel and accommodation expenses of persons attending training events which are reasonable in order to enable staffers who do not live in the same place as the originator of the products to attend such events, as well as access to information databases or technology systems owned by third parties to obtain specific market or product information. 

Finally, in connection with financial analysis, the requirements established by ESMA practically constitutes a prohibition on the reception of such services. For that reason, financial analysis should be eliminated from this item and, considering that, in the final analysis, since it is a specific case of a combined sale (i.e. where two or more financial services are sold together in a package, even though each component service may be purchased separately), the general principle governing aggregated sales should apply, i.e. not prohibiting them but, rather, demanding transparency vis-à-vis the client.
<ESMA_QUESTION_79>

Q80: Do you agree with the proposed approach for the disclosure of monetary and non-monetary benefits, in relation to investment services other than portfolio management and advice on an independent basis?

<ESMA_QUESTION_80>

This Committee agrees with the obligation to disclose monetary and non-monetary benefits as part of the information to be provided to the investor ex-ante. 

In contrast, it is inappropriate to require their disclosure ex-post or in the recurrent manner proposed by ESMA since that obligation does not arise from the transparency requirements established at level I (MiFID II, article 24.9), which refer only to ex-ante disclosure requirements. ESMA deduces this obligation from the general article referring to information on costs and expenses, by assuming that the incentives paid by the client should be considered as part of the cost of service, even though that assumption is not justified by the level I legislation, which distinguishes between information on incentives (article 24.9), and information on costs and expenses (article 24.4), which are regulated in separate articles.
<ESMA_QUESTION_80>

Q81: Do you agree with the non-exhaustive list of circumstances and situations that NCAs should consider in determining when the quality enhancement test is not met? If not, please explain and provide examples of circumstances and situations where you believe the enhancement test is met. Should any other circumstances and/or situations be included in the list? If so, please explain.
<ESMA_QUESTION_81>

The extensive way in which ESMA proposes to interpret this concept would lead, in practice, to many incentives being considered as being forbidden. We believe this runs counter to the spirit of MiFID II, which allows a choice between being paid for advice in the form of incentives or by the client (necessarily, in the case of independent advice). 

Specifically, this Committee does not agree with the approach indicated in section 10 (i), since it believes that payments that are necessary for the provision of the service should be allowed.

We do not consider the circumstances set out in section 10 (iii) and (iv) to be appropriate. 

Firstly, the benefits need not be "tangible"; they may be intangible. In fact, they are normally intangible, such as the opportunity to have a broader range of products for the client.

As regards item (iv), it is not clear why the payment of an incentive over time should clash with an improvement in the quality of service. We do not see a direct relationship between a specific form of payment (i.e. over time) and the incentive's purpose of improving service quality. 

In some products, collecting the entire commission upfront may incentivise churn. Depending on the client profile, establishing a permanent link between client and firm to a specific product may enhance the firm's capacity to track and report on the investment. 

Also, this section proposes to make the second-level Directive unnecessarily detailed, in our opinion

Moreover, considering that level II legislation must be based on the general principle established in MiFID II that incentives are acceptable for non-independent advice and marketing provided that certain requirements are met, it would be more coherent to provide a non-exhaustive list of criteria that determine that an incentive can be deemed to fulfil the requirement of enhancing service quality. In this connection, article 24(13) 1.d) of MiFID II authorises the Commission to adopt a delegated act in connection with "the criteria to assess compliance of firms receiving inducements with the obligation to act honestly, fairly and professionally in accordance with the best interest of the client". 

Considering this mandate, the Commission must define positive criteria that provide firms with a basis around which to articulate the receipt of incentives to ensure that they conform to level I, and not a list of negative criteria whose practical effect is to restrict the scope of admissibility of the incentives that are allowed at level I.

For example, such a positive list could include the following criteria, among others: 

"An incentive may generally be deemed to contribute to enhancing service quality if it fulfils, inter alia, any of the following criteria:

· it provides a client with an additional service or one of greater quality over and above the regulatory requirements, or

· it provides a tangible benefit or value to the end client of the incentive recipient, or

· in the case of an ongoing incentive, it is related to the provision of an ongoing service to the end client, or

· it affords the client access to a broader range of suitable financial instruments, or

· it allows for the development of an efficient, high-quality infrastructure for the provision of services in connection with financial instruments, including training for the investment firm's employees, or

· it enables the client to receive the non-independent advisory service on an ongoing basis". 

In short, the Committee considers that a positive list should be drawn up, and the fact that the ESMA consultation is expressed in negative terms should not be an impediment if ESMA agrees that the list should be positive; if ESMA maintains its position that the list should be negative, the foregoing comments should be taken into account.

<ESMA_QUESTION_81>

Q82: Do you anticipate any additional costs in order to comply with the requirements proposed in this chapter? If yes, please provide details.

<ESMA_QUESTION_82>

The proposed treatment for incentives will have a substantial impact on the distribution model in most continental European countries, which is based on retrocession, given investors' aversion to paying an explicit fee for the acquisition of financial products. This was acknowledged during the process of approving the Directive and was considered in the final model approved by the European Parliament and the Council. For this reason, if the level II legislation under MiFID, by imposing excessively restrictive requirements, ultimately represents a de facto prohibition on retrocession for marketing and non-independent advice services, this may result in a reduction in distribution channels and, therefore, in the range of products available to investors, and might lead to a situation where many retail clients that currently receive non-independent advice might cease to receive that service and find themselves bereft of advice when making investment decisions. 

This would have a direct impact on the costs of advice and distribution, as well as running counter to the open architecture structures which are essential for achieving a single market and making the community passport viable.
<ESMA_QUESTION_82>

1. Investment advice on independent basis 

Q83: Do you agree with the approach proposed in the technical advice above in order to ensure investment firm’s compliance with the obligation to assess a sufficient range of financial instruments available on the market? If not, please explain your reasons and provide for alternative or additional criteria.

<ESMA_QUESTION_83>

The Committee considers that the quality of advice will be determined by the capacity of the investment products that are recommended to meet the clients' needs.

This must be measured individually for each client and, therefore, it is difficult to determine a priori which universe of products will respond to clients' needs on a collective basis.

ESMA makes a very broad interpretation of the mandate in MiFID II to analyse a sufficient sample of products by introducing concepts such as "substantial part" and "most relevant market" which, far from lending clarity, may actually lead to a situation of uncertainty.

Requiring firms to analyse a sample of products as broad as would seem to be deduced from the ESMA document would greatly increase costs without necessarily leading to an improvement in service quality.

<ESMA_QUESTION_83>

Q84: What type of organisational requirements should firms have in place (e.g. degree of separation, procedures, controls) when they provide both independent and non-independent advice?

<ESMA_QUESTION_84>

The Committee considers that, for the client's purposes, independent advice and non-independent advice are two different services. We coincide with ESMA in that a given firm should be able to provide both services, even to the same client at different times or in different circumstances.

What matters is that the client knows what type of service is being provided to him/her and what commitments are being made by the service provider by virtue of the nature of the service being provided, by complying in full with all regulatory requirements.

It is necessary to avoid a situation where a regulation that focuses excessively on distinguishing the nature of one service (independent advice) from another (non-independent advice) has implications for the very existence of smaller firms. 

Therefore, smaller firms should be allowed to provide both services subject to providing the client with the necessary degree of information.
<ESMA_QUESTION_84>

Q85: Do you anticipate any additional costs in order to comply with the requirements proposed in this chapter? If yes, please provide details.
<ESMA_QUESTION_85>

Specific technology development may be quite costly. However, the costs cannot be estimated without a detailed knowledge of the requirements.

<ESMA_QUESTION_85>

1. Suitability 

Q86: Do you agree that the existing suitability requirements included in Article 35 of the MiFID Implementing Directive should be expanded to cover points discussed in the draft technical advice of this chapter? 

<ESMA_QUESTION_86>

The Committee considers that such detail is excessive for a second-level Directive.

Apart from that, it does not see the regulatory basis for requiring that the firms analyse products to find products that are "less complex and with lower costs" (that) "would better meet the client's profile".

The Directive refers to complex and non-complex products, not to "more or less complex" products. According to the regulation, what makes one product more complex than another?

The Directive does not provide any basis for interpreting what the regulation might mean by "better meeting the client's profile". Therefore, what specific normative mandate is being given? In any event, it would fall outside and would not represent a development of MiFID; rather, we believe that item 1 (ix) exceeds the mandate to develop the obligations contained in MiFID II and develops an entirely new obligation whose scope raises very serious comprehension problems.

<ESMA_QUESTION_86>

Q87: Are there any other areas where MiFID Implementing Directive requirements covering the suitability assessment should be updated, improved or revised based on your experiences under MiFID since it was originally implemented?

<ESMA_QUESTION_87>

NO
<ESMA_QUESTION_87>

Q88: What is your view on the proposals for the content of suitability reports? Are there additional details or requirements you believe should be included, especially to ensure suitability reports are sufficiently ‘personalised’ to have added value for the client, drawing on any initiatives in national markets?

<ESMA_QUESTION_88>

The Committee considers that the requirement that the suitability reports contain an explanation of the disadvantages of the advice that was given falls outside the requirements set out in article 25.6 of MiFID II. Consequently, we propose that it be eliminated.

By definition, the disadvantages (which may also be advantages, depending on market performance) become visible in most investments with the passage of time, as the market evolves. It is not possible to assess all possible future scenarios, and the level of liability that firms might incur—unfairly— a posteriori due to failure to envisage all possible future scenarios under the wording proposed by ESMA is a cause for concern.

If the purpose of this item is that the risk inherent in the investment should be explained, that could be deemed to be covered by item (ii), which requires an explanation as to how the recommendation matches the client's risk profile.

<ESMA_QUESTION_88>

Q89: Do you agree that periodic suitability reports would only need to cover any changes in the instruments and/or circumstances of the client rather than repeating information which is unchanged from the first suitability report?

<ESMA_QUESTION_89>

The Committee did not agree that, by virtue of giving advice to buy, the client should be provided with suitability reports throughout the lifetime of the product in which he/she invested. That is not an obligation that arises from MiFID II.

Therefore, section 3 of the proposed technical advice should be amended to specify that this obligation only exists when it has been agreed upon between the firm and the client.

Where this obligation exists, it would be reasonable to report only on aspects that have changed. To require otherwise would not increase the client's protection but would entail an unnecessary increase in costs.

<ESMA_QUESTION_89>

1. Appropriateness 

Q90: Do you agree the existing criteria included in Article 38 of the Implementing Directive should be expanded to incorporate the above points, and that an instrument not included explicitly in Article 25(4)(a) of MiFID II would need to meet to be considered non-complex?

<ESMA_QUESTION_90>

The Committee believes there is a need for a clear, detailed guide of which products are classified as complex and non-complex. A more explicit definition is required in order to have clarity as to the obligation to assess appropriateness in product distribution. At present, the combination of the provisions of article 38 of the second-level Directive with those of article 25.4.a) and the content of the proposed technical advice may lead to confusion, resulting potentially in a failure to assess appropriateness in all deals where this ought to be done.
<ESMA_QUESTION_90>

Q91: Are there any other areas where the MiFID Implementing Directive requirements covering the appropriateness assessment and conditions for an instrument to be considered non-complex should be updated, improved or revised based on your experiences under MiFID I?

<ESMA_QUESTION_91>

NO
<ESMA_QUESTION_91>

1. Client agreement 

Q92: Do you agree that investment firms should be required to enter into a written (or equivalent) agreement with their professional clients, at least for certain services? If yes, in which circumstances? If no, please state your reason. 

<ESMA_QUESTION_92>

The Committee does not consider that situations have arisen that would justify limiting the parties' freedom regarding the form of contract in the case of professional clients. Therefore, it does not believe it necessary to require the signature of written contracts with professional clients. 
<ESMA_QUESTION_92>

Q93: Do you agree that investment firms should be required to enter into a written (or equivalent) agreement for the provision of investment advice to any client, at least where the investment firm and the client have a continuing business relationship? If not, why not?

<ESMA_QUESTION_93>

Yes, in the case of retail clients where the advice is ongoing. With regard to professional clients, see our response to the previous question.

<ESMA_QUESTION_93>

Q94: Do you agree that investment firms should be required to enter into a written (or equivalent) agreement for the provision of custody services (safekeeping of financial instruments) to any client? If not, why not?

<ESMA_QUESTION_94>

Yes, in the case of retail clients.
<ESMA_QUESTION_94>

Q95: Do you agree that investment firms should be required to describe in the client agreement any advice services, portfolio management services and custody services to be provided? If not, why not?

<ESMA_QUESTION_95>

Yes.
<ESMA_QUESTION_95>

1. Reporting to clients 

Q96: Do you agree that the content of reports for professional clients, both for portfolio management and execution of orders, should be aligned to the content applicable for retail clients?

<ESMA_QUESTION_96>

The regime of application of the rules of conduct in MiFID differs between retail and professional clients. The degree of information that is provided to professional clients will depend on what has been agreed upon between the firm and the client. 
Therefore, there is no justification for uncritically extending the requirements for retail clients to professional investors. 

<ESMA_QUESTION_96>

Q97: Should investment firms providing portfolio management or operating a retail client account that includes leveraged financial instruments or other contingent liability transactions be required to agree on a threshold with retail clients that should at least be equal to 10% (and relevant multiples) of the initial investments (or the value of the investment at the beginning of each year)?

<ESMA_QUESTION_97>

The Committee agrees that specific information should be given to retail clients in such circumstances. The threshold in Spain is currently 25%, which we consider to be sufficient. 

<ESMA_QUESTION_97>

Q98: Do you agree that Article 43 of the MiFID Implementing Directive should be updated to specify that the content of statements is to include the market or estimated value of the financial instruments included in the statement with a clear indication of the fact that the absence of a market price is likely to be indicative of a lack of liquidity?

<ESMA_QUESTION_98>

A quarterly frequency is considered to be excessive and would unnecessarily increase the costs for firms without improving the protection of retail investors.

It is reasonable for the information provided to include the market price.

<ESMA_QUESTION_98>

Q99: Do you consider that it would be beneficial to clients to not only provide details of those financial instruments that are subject to TTCA at the point in time of the statement, but also details of those financial instruments that have been subject to TTCA during the reporting period?

<ESMA_QUESTION_99>

We see no reason to impose this obligation, which would merely duplicate information already being provided to the client.

<ESMA_QUESTION_99>

Q100: What other changes to the MiFID Implementing Directive in relation to reporting to clients should ESMA consider advising the Commission on?

<ESMA_QUESTION_100>

None 

<ESMA_QUESTION_100>

1. Best execution 

Q101: Do you have any additional suggestions to provide clarity of the best execution obligations in MiFID II captured in this section or to further ESMA’s objective of facilitating clear disclosures to clients?

<ESMA_QUESTION_101>

NO
<ESMA_QUESTION_101>

Q102: Do your policies and your review procedures already the details proposed in this chapter? If they do not, what would be the implementation and recurring cost of modifying them and distributing the revised policies to your existing clients? Where possible please provide examples of the costs involved.

<ESMA_QUESTION_102>

NA
<ESMA_QUESTION_102>

1. Client order-handling

Q103: Are you aware of any issues that have emerged with regard to the application of Articles 47, 48 and 49 of the MiFID Implementing Directive? If yes, please specify.
<ESMA_QUESTION_103>

No.

<ESMA_QUESTION_103>

1. Transactions executed with eligible counterparties

Q104: Do you agree with the proposal not to allow undertakings classified as professional clients on request to be recognised as eligible counterparties?

<ESMA_QUESTION_104>

No. If a professional investor wishes to be recognised as an eligible counterparty, what reason could there be for prohibiting this? A professional should be presumed to be aware of the reduction in protection that this entails, which is normally matched by greater flexibility in the service provision agreements with the firm.

<ESMA_QUESTION_104>

Q105: For investment firms responding to this consultation, how many clients have you already classified as eligible counterparties using the following approaches under Article 50 of the MiFID Implementing Directive: 

<ESMA_QUESTION_105>

N/A

<ESMA_QUESTION_105>

Q106: For investment firms responding to this consultation, what costs would you incur in order to meet these requirements?

<ESMA_QUESTION_106>

N/A

<ESMA_QUESTION_106>

1. Product intervention 

Q107: Do you agree with the criteria proposed?

<ESMA_QUESTION_107>

The Committee agrees with item 3 of the proposed technical advice insofar as the power to intervene should be extraordinary and, consequently, the circumstances should also be extraordinary (and not the mere existence of a "threat"). 

It also believes that this exceptional nature should be set out expressly in the technical advice. The list of circumstances enumerated in the technical advice could potentially cover any situation, and not just exceptional situations; we believe this runs counter to MiFID I. 

For example, the circumstance indicated in item 5 ("insufficient information about a product") would justify prohibition in cases for which this power was not intended. For this reason, it is essential to clarify that these circumstances would only justify a prohibition in exceptional cases.

It is precisely this extraordinary nature, coupled with the novelty of this power of intervention, that makes it advisable, in the Committee's opinion, not to include so many specific detailed potential elements to be considered; rather, general criteria should be given for subsequent development in the form of ESMA guidelines. This would allow for similar levels of legal certainty while providing greater flexibility to adapt this new power to market circumstances.

<ESMA_QUESTION_107>

Q108: Are there any additional criteria that you would suggest adding?

<ESMA_QUESTION_108>

See reply to preceding question.

<ESMA_QUESTION_108>

Transparency
1. Liquid market for equity and equity-like instruments

Q109: Do you agree with the liquidity thresholds ESMA proposes for equities? Would you calibrate the thresholds differently? Please provide reasons for your answers.

<ESMA_QUESTION_109>

These limits need to be considered carefully. The question as to what constitutes a liquid market for shares has implications for waivers (Art. 4 and 5 MIFIR), for pre-trade transparency by systematic internalisers (Art. 15 MIFIR), for tick sizes (Art. 48 and 49 MiFID), and for the rules on short selling.

<ESMA_QUESTION_109>

Q110: Do you agree that the free float for depositary receipts should be determined by the number of shares issued in the issuer’s home market? Please provide reasons for your answer.

<ESMA_QUESTION_110>

Yes

<ESMA_QUESTION_110>

Q111: Do you agree with the proposal to set the liquidity threshold for depositary receipts at the same level as for shares? Please provide reasons for your answer. 

<ESMA_QUESTION_111>

Yes

<ESMA_QUESTION_111>

Q112: Do you agree with the liquidity thresholds ESMA proposes for depositary receipts? Would you calibrate the thresholds differently? Please provide reasons for your answers.

<ESMA_QUESTION_112>

Yes

<ESMA_QUESTION_112>

Q113: Do you agree that the criterion of free float could be addressed through the number of units issued for trading? If yes, what de minimis number of units would you suggest? Is there any other more appropriate measure in your view? Please provide reasons for your answer.

<ESMA_QUESTION_113>

Yes. An ETF could be considered liquid if it had 5 million units.

<ESMA_QUESTION_113>

Q114: Based on your experience, do you agree with the preliminary results related to the trading patterns of ETFs? Please provide reasons for your answer.

<ESMA_QUESTION_114>

Yes. They appear to be appropriate.

<ESMA_QUESTION_114>

Q115: Do you agree with the liquidity thresholds ESMA proposes for ETFs? Would you calibrate the thresholds differently? Please provide reasons for your answers, including describing your own role in the market (e.g. market-maker, issuer etc).

<ESMA_QUESTION_115>

Yes. Perhaps the number of market makers in the security, the maximum bid-offer spread and the associated volume that they guarantee could also be taken into account.

<ESMA_QUESTION_115>

Q116: Can you identify any additional instruments that could be caught by the definition of certificates under Article 2(1)(27) of MiFIR? 

<ESMA_QUESTION_116>

No

<ESMA_QUESTION_116>

Q117: Based on your experience, do you agree with the preliminary results related to the trading patterns of certificates? Please provide reasons for your answer.

<ESMA_QUESTION_117>

Yes

<ESMA_QUESTION_117>

Q118: Do you agree with the liquidity thresholds ESMA proposes for certificates? Would you calibrate the thresholds differently? Please provide reasons for your answer.

<ESMA_QUESTION_118>

Yes

<ESMA_QUESTION_118>

Q119: Do you agree that the criterion of free float could be addressed through the issuance size? If yes, what de minimis issuance size would you suggest? Is there any other more appropriate measure in your view? Please provide reasons for your answer.

<ESMA_QUESTION_119>

Yes

<ESMA_QUESTION_119>

Q120: Do you think the discretion permitted to Member States under Article 22(2) of the Commission Regulation to specify additional instruments up to a limit as being liquid should be retained under MiFID II?

<ESMA_QUESTION_120>

There is no need to retain it.

<ESMA_QUESTION_120>

1. Delineation between bonds, structured finance products and money market instruments
Q121: Do you agree with ESMA’s assessment concerning financial instruments outside the scope of the MiFIR non-equity transparency obligations? 
<ESMA_QUESTION_121>

Yes, we agree.
<ESMA_QUESTION_121>

1. The definition of systematic internaliser
Q122: For the systematic and frequent criterion, ESMA proposes setting the percentage for the calculation between 0.25% and 0.5%. Within this range, what do you consider to be the appropriate level? Please provide reasons for your answer. If you consider that the threshold should be set at a level outside this range, please specify at what level this should be with justifications.
<ESMA_QUESTION_122>

The level of 0.25% of the total turnover in a financial instrument traded in the Union appears to be a more appropriate threshold for classification as a systematic internaliser.

<ESMA_QUESTION_122>

Q123: Do you support calibrating the threshold for the systematic and frequent criterion on the liquidity of the financial instrument as measured by the number of daily transactions? 
<ESMA_QUESTION_123>

Yes. The threshold for the systematic and frequent criterion should be referenced to the minimum number of daily transactions.

<ESMA_QUESTION_123>

Q124: For the substantial criterion, ESMA proposes setting the percentage for the calculation between 15% and 25% of the total turnover in that financial instrument executed by the investment firm on own account or on behalf of clients and between 0.25% and 0.5% of the total turnover in that financial instrument in the Union. Within these ranges, what do you consider to be the appropriate level? Please provide reasons for your answer. If you consider that the thresholds should be set at levels outside these ranges, please specify at what levels these should be with justifications.
<ESMA_QUESTION_124>

We believe it is more appropriate to set the substantial criterion as a function of the volume of each financial instrument.
<ESMA_QUESTION_124>

Q125: Do you support thresholds based on the turnover (quantity multiplied by price) as opposed to the volume (quantity) of shares traded? Do you agree with the definition of total trading by the investment firm? If not please provide alternatives and reasons for your answer.
<ESMA_QUESTION_125>

Since there will not be price control, it is better to establish it as a function of the volume of securities traded.
<ESMA_QUESTION_125>

Q126: ESMA has calibrated the initial thresholds proposed based on systematic internaliser activity in shares. Do you consider those thresholds adequate for: 

<ESMA_QUESTION_126>

The thresholds for ETFs, depositary receipts and certificates should be 0.25% and 15%.
<ESMA_QUESTION_126>

Q127: Do you consider a quarterly assessment of systematic internaliser activity as adequate? If not, which assessment period would you propose? Do you consider that one month provides sufficient time for investment firms to establish all the necessary arrangements in order to comply with the systematic internaliser regime? 

<ESMA_QUESTION_127>

A quarterly assessment of systematic internaliser activity is appropriate 
<ESMA_QUESTION_127>

Q128: For the systematic and frequent criterion, do you agree that the thresholds should be set per asset class? Please provide reasons for your answer. If you consider the thresholds should be set at a more granular level (sub-categories) please provide further detail and justification.

<ESMA_QUESTION_128>

Yes, we agree.

<ESMA_QUESTION_128>

Q129: With regard to the ‘substantial basis’ criterion, do you support thresholds based on the turnover (quantity multiplied by price) as opposed to the volume (quantity) of instruments traded. Do you agree with the definition of total trading by the investment firm? If not please provide alternatives and reasons for your answer.

<ESMA_QUESTION_129>

The volume (amount) is the best benchmark.

<ESMA_QUESTION_129>

Q130: Do you agree with ESMA’s proposal to apply the systematic internaliser thresholds for bonds and structured finance products at an ISIN code level? If not please provide alternatives and reasons for your answer.

<ESMA_QUESTION_130>

Yes, we agree 

<ESMA_QUESTION_130>

Q131: For derivatives, do you agree that some aggregation should be established in order to properly apply the systematic internaliser definition? If yes, do you consider that the tables presented in Annex 3.6.1 of the DP could be used as a basis for applying the systematic internaliser thresholds to derivatives products? Please provide reasons, and when necessary alternatives, to your answer.

<ESMA_QUESTION_131>

No specific comment 

<ESMA_QUESTION_131>

Q132: Do you agree with ESMA’s proposal to set a threshold for liquid derivatives? Do you consider any scenarios could arise where systematic internalisers would be required to meet pre-trade transparency requirements for liquid derivatives where the trading obligation does not apply?

<ESMA_QUESTION_132>

No specific comment.

<ESMA_QUESTION_132>

Q133: Do you consider a quarterly assessment by investment firms in respect of their systematic internaliser activity is adequate? If not, what assessment period would you propose?

<ESMA_QUESTION_133>

Yes, we agree.

<ESMA_QUESTION_133>

Q134: Within the ranges proposed by ESMA, what do you consider to be the appropriate level? Please provide reasons for your answer. If you consider that the threshold should be set at a level outside this range, please specify at what level this should be with justifications and where possible data to support them.

<ESMA_QUESTION_134>

We do not have sufficient data to adopt a position in this respect. The established limits may serve as a starting point, for subsequent review.

<ESMA_QUESTION_134>

Q135: Do you consider that thresholds should be set as absolute numbers rather than percentages for some specific categories? Please provide reasons for your answer.

<ESMA_QUESTION_135>

No. In the case of bonds, percentage limits would be more reasonable given the great diversity of outstanding volumes in this asset class. 

<ESMA_QUESTION_135>

Q136: What thresholds would you consider as adequate for the emission allowance market?

<ESMA_QUESTION_136>

No specific comment.

<ESMA_QUESTION_136>

1. Transactions in several securities and orders subject to conditions other than the current market price

Q137: Do you agree with the definition of portfolio trade and of orders subject to conditions other than the current market price? Please give reasons for your answer?
<ESMA_QUESTION_137>

The definitions established here should only be valid for systematic internalisers.
Additionally, we suggest eliminating item 2(i) because there is always a price for a VWAP or TWAP, meaning that a market price is always available. We also suggest eliminating the reference to market price in item 2(iii) because they may be traded OTC.
<ESMA_QUESTION_137>

1. Exceptional market circumstances and conditions for updating quotes

Q138: Do you agree with the list of exceptional circumstances? Please give reasons for your answer. Do you agree with ESMA’s view on the conditions for updating the quotes? Please give reasons for your answer.

<ESMA_QUESTION_138>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_138>

1. Orders considerably exceeding the norm

Q139: Do you agree that each systematic internaliser should determine when the number and/or volume of orders sought by clients considerably exceed the norm? Please give reasons for your answer?
<ESMA_QUESTION_139>

We agree.
<ESMA_QUESTION_139>

1. Prices falling within a public range close to market conditions

Q140: Do you agree that any price within the bid and offer spread quoted by the systematic internaliser would fall within a public range close to market conditions? Please give reasons for your answer.

<ESMA_QUESTION_140>

No specific comment.

<ESMA_QUESTION_140>

1. Pre-trade transparency for systematic internalisers in non-equity instruments
Q141: Do you agree that the risks a systematic internaliser faces is similar to that of an liquidity provider? If not, how do they differ? 
<ESMA_QUESTION_141>

A liquidity provider is bound by contract (e.g. with the issuer) to quote prices (or spreads) in a specific way as established by contract. There are certain circumstances where the obligation to provide liquidity may be waived. In contrast, a systematic internaliser has more freedom with regard to participating in the market or abstaining, and with regard to the price or spread levels.

<ESMA_QUESTION_141>

Q142: Do you agree that the sizes established for liquidity providers and systematic internalisers should be identical? If not, how should they differ?
<ESMA_QUESTION_142>

Yes, we agree.

<ESMA_QUESTION_142>

Data publication

1. Access to systematic internalisers’ quotes 
Q143: Do you agree with the proposed definition of “regular and continuous” publication of quotes? If not, what would definition you suggest?
<ESMA_QUESTION_143>

We agree with the definition of "regular and continuous".
<ESMA_QUESTION_143>

Q144: Do you agree with the proposed definition of “normal trading hours”? Should the publication time be extended? 

<ESMA_QUESTION_144>

We agree. It should be specified that the opening and closing auctions are inside normal trading hours
<ESMA_QUESTION_144>

Q145: Do you agree with the proposal regarding the means of publication of quotes?

<ESMA_QUESTION_145>

Yes.
<ESMA_QUESTION_145>

Q146: Do you agree that a systematic internaliser should identify itself when publishing its quotes through a trading venue or a data reporting service?

<ESMA_QUESTION_146>

Yes. We agree.
<ESMA_QUESTION_146>

Q147: Is there any other mean of communication that should be considered by ESMA?

<ESMA_QUESTION_147>

Those described are appropriate.
<ESMA_QUESTION_147>

Q148: Do you agree with the importance of ensuring that quotes published by investment firms are consistent across all the publication arrangements? 

<ESMA_QUESTION_148>

Yes. We consider this to be fundamental <ESMA_QUESTION_148>

Q149: Do you agree with the compulsory use of data standards, formats and technical arrangements in development of Article 66(5) of MiFID II? 

<ESMA_QUESTION_149>

Yes
<ESMA_QUESTION_149>

Q150: Do you agree with the imposing the publication on a ‘machine-readable’ and ‘human readable’ to investment firms publishing their quotes only through their own website?

<ESMA_QUESTION_150>

Yes. We agree 

<ESMA_QUESTION_150>

Q151: Do you agree with the requirements to consider that the publication is ‘easily accessible’?

<ESMA_QUESTION_151>

Yes

<ESMA_QUESTION_151>

1. Publication of unexecuted client limit orders on shares traded on a venue 

Q152: Do you think that publication of unexecuted orders through a data reporting service or through an investment firm’s website would effectively facilitate execution?

<ESMA_QUESTION_152>

Orders entered in a regulated market or an MTF contribute to price discovery. The publication of unexecuted orders on a reporting service or on the investment firm's website does not enable the order to interact with others in a multilateral trading context. Therefore, this does not contribute to enhancing price discovery or market efficiency. 
Moreover, publishing orders on the investment firm's website would not contribute anything to its potential execution. Websites are not equipped to publish the flow of information with the necessary latency and quality to enable them to be executed in optimal conditions, nor are they the most appropriate vehicle for rapid effective execution of an order.
<ESMA_QUESTION_152>

Q153: Do you agree with this proposal. If not, what would you suggest?

<ESMA_QUESTION_153>

We agree with the proposal that the sole means of publication should be transmission of unexecuted orders to a regulated market or an MTF, but not to an OTF, since an OTF does not provide the same conditions of visibility to the order or universal access on the part of other investors and, therefore, cannot offer the possibility for execution that is available in the other two classes of venue.
<ESMA_QUESTION_153>

1. Reasonable commercial basis (RCB)

Q154: Would these disclosure requirements be a meaningful instrument to ensure that prices are on a reasonable commercial basis?

<ESMA_QUESTION_154>

Yes. Publishing the fees for the use and distribution of information enables users to obtain a reliable, up-to-date picture of the reasonableness of the applicable fees and enables them to compare costs between primary sources and between the primary source and the total cost assumed.
Moreover, the end-user (particularly the retail client) does not have direct access to market data, rather, it uses the services of third parties (vendors, brokers, etc.) that increase the final cost of the information.
Regulated markets have made efforts to offer information to retail clients at lower prices (non-professional clients) or even free of charge (e.g. providing access at no cost to market information lagged by 15 minutes). Additionally, the broad range of information products offered by the markets enables a client to tailor its budget to its actual information needs since not all clients need products that maximize market depth or minimize latency. 
Regarding the proposed metrics (number of instruments covered, volume, pre-/post-trade ratio, etc.), these indicators often bear little relationship to the actual value of the information and, therefore, publishing them on a centralised basis would not offer any advantage. 
As described below, the value of data generated by a market is directly related to the quality of the prices generated by that market. It is not possible to compare the data produced by the most relevant market (which is the result of the entire infrastructure that a regulated market needs to put in place so as to ensure that trading in instruments in its systems is truly multilateral, neutral and orderly) with data offered by alternative platforms that specialize in execution-only services, which are only possible because the law allows them to use the prices from the most relevant market without contributing to their discovery or arranging for reasonable alternative price discovery. This is clearly evidenced by the fact that, since the entry into force of MiFID I, every time that a relevant market in Europe has halted trading due to a technical problem, the liquidity in the corresponding securities has disappeared entirely during the time the most relevant market was unable to produce prices, rather than migrating to alternative platforms.
<ESMA_QUESTION_154>

Q155: Are there any other possible requirements in the context of transparency/disclosure to ensure a reasonable price level?

<ESMA_QUESTION_155>

No. The requirements of the proposed option A (price transparency) are sufficient to allow clients to determine whether or not the prices are reasonable, considering, as mentioned in response to the previous question, that the quality of the information offered by the various execution venues is far from uniform: some arise from true price discovery whereas others are merely taken from the former without any added value being contributed by the venue.
<ESMA_QUESTION_155>

Q156: To what extent do you think that comprehensive transparency requirements would be enough in terms of desired regulatory intervention?

<ESMA_QUESTION_156>

The transparency requirements will enable clients to form a reasonable opinion as to whether or not the prices paid for information are reasonable. This transparency will enable them to distinguish the cost of the primary source of information from the other costs being borne. 
As regards regulatory intervention, there is currently no justification for price control since there is no evidence of a "market failure" that would justify such a drastic measure (as recently rejected by the Canadian and US regulators, for example); such a move is unsupported by economic reasons and would cause more harm than good in the long term. Price control will discourage innovation and investment in new information products and services by limiting the amount of funding available and/or the expectation of returns. As argued later, this would have a direct impact on the capacity of the execution venues that actually do provide price discovery in Europe to produce quality, robust prices with significant information content for market participants.
<ESMA_QUESTION_156>

Q157: What are you views on controlling charges by fixing a limit on the share of revenue that market data services can represent?

<ESMA_QUESTION_157>

Firstly, the cost of information cannot be determined only by the cost of disseminating it; it is necessary to take account of all the costs incurred in the price discovery process. As mentioned above, proper price formation requires the entire infrastructure of a market, including key components such as staff, supervision tools, trading platforms, internal quality controls, communication networks, market design, members attracted by competitive fees, and access to rigorous, robust clearing and settlement services. These costs cannot be separated from the cost of disseminating information since the price of the information depends on all the expenses incurred to produce it and on its intrinsic value, both of which are determined by whether or not there has been effective price discovery in quality conditions.
Moreover, there should already be competition in the information dissemination industry and there should be no obligation to buy data from a specific market since there is a diversity of regulated markets and MTFs in which to execute trades. 
The real problem is that many of these alternative platforms do not discover prices, contrary to the goal pursued by the legislator when implementing MiFID I; as a result, the information that they produce is merely a sub product or, at most, a derivative product which, in itself, does not contribute value to the public. In short, those operators confine themselves to using the prices discovered on other platforms in order to offer execution-only services.
Moreover, given the different business models and degrees of diversification in Europe's regulated markets, it is difficult to determine what percentage of their total revenues arises from the sale of information. In many cases, the information area encompasses technology services, consulting, index management, order routing or co-location services, etc. which make it impractical to try to calculate the actual revenues obtained solely from the sale of information. 
In fact, the vast majority of investors focus on blue chips and, in many cases, the production of information about mid-and small cap stocks (not to mention the alternative markets for SMEs) does not generate sufficient revenues to cover the costs of producing it because of the scant demand for that specific information.
Imposing a cap on the percentage of revenue that a market can obtain from selling information without having data that is sufficiently standardised and cross-checked may limit the scope for growth in areas totally unrelated to the dissemination of information. 
Equally relevant is the fact that the smaller regulated markets and those that are newer or less developed tend to be less diversified than their larger counterparts. Imposing limits on these revenues would be detrimental to their market model and future development and growth. 
<ESMA_QUESTION_157>

Q158: Which percentage range for a revenue limit would you consider reasonable?

<ESMA_QUESTION_158>

Given the different business models and revenue structures observed among European stock exchanges, it is not possible to determine the reasonable revenue limit that would guarantee sufficient funding for the markets to ensure the highest standards of quality. There is also the difficulty of comparing the revenue and expense structures of the more relevant markets with those of alternative execution-only platforms, whose business model is based solely on using the prices discovered in more relevant markets without adding any additional value. 
<ESMA_QUESTION_158>

Q159: If the definition of “reasonable commercial basis” is to be based on costs, do you agree that LRIC+ is the most appropriate measure? If not what measure do you think should be used?

<ESMA_QUESTION_159>

We totally disagree with the use of the LRIC+ method. 
Regulating prices is a last resort and, in any case, it is of very doubtful efficacy and entails considerable costs. In the case of information dissemination, price regulation would not only be ineffective but would actually prevent the end client from receiving a potential benefit given that the cost of the source of information is minimal in comparison with the other costs that have to be borne by the investor. 
From an economic standpoint, this system depends entirely on a number of hypotheses and assumptions as to the markets' cost structure and is not based on a solid robust methodology in the financial industry, where it has never been tested. This increases the potential danger of implementing the system improperly, whose consequences are analysed below.
As already mentioned (Q154), the cost of information cannot be determined solely on the basis of the cost of disseminating it; rather, it is necessary to determine the total costs incurred in the price discovery process. These costs cannot be separated from the cost of disseminating information since the price off the information depends on all the expenses incurred to produce it and on its intrinsic value, both of which are determined by whether or not there has been effective price discovery in quality conditions.
Implementing the LRIC+ option would limit regulated markets' capacity to innovate since it would reduce the funding available for new projects. Investment would be curtailed since there would be no guarantee that it could be recovered, with the resulting impact on information quality and market efficiency
This approach would also be very costly for the regulator, which would need to make enormous efforts to adapt its model to market realities, and also for the market.
<ESMA_QUESTION_159>

Q160: Do you agree that suppliers should be required to maintain a cost model as the basis of setting prices against LRIC+? If not how do you think the definition should be implemented?

<ESMA_QUESTION_160>

Because of the arguments set out in response to the preceding question, this cost model is impractical and would distort normal market working. In fact, improper implementation by different supervisors could lead to a problem of regulatory arbitrage. 
<ESMA_QUESTION_160>

Q161: Do you believe that if there are excessive prices in any of the other markets, the same definition of “reasonable commercial basis” would be appropriate, or that they should be treated differently? If the latter, what definition should be used?

<ESMA_QUESTION_161>

We advocate continuing with transparency model A. There is no justification for applying this model only to trading venues when they represent just a small part of the total costs throughout the financial services value chain, whereas the services that generate the most cost (brokerage, advisory and even information vendors) are exempt. The application of model A throughout the value chain would make it possible to ensure a level playing field for all participants and also guarantee that the end client, who bears the total cost, has reliable information about the total cost assumed when investing in the capital markets. 
<ESMA_QUESTION_161>

Q162: Within the options A, B and C, do you favour one of them, a combination of A+B or A+C or A+B+C? Please explain your reasons.

<ESMA_QUESTION_162>

Option A is clearly the most preferable one. The costs involved in options B and C are excessively burdensome for some markets. Moreover, both models would appear to be difficult to implement in terms of enforcement. 
<ESMA_QUESTION_162>

Q163: What are your views on the costs of the different approaches?

<ESMA_QUESTION_163>

Options B and C would discourage innovation and entail an unpredictable cost not just for regulated markets but also for the supervisor, which would have to ensure proper implementation of the model in order to avoid the risk of regulatory arbitrage. Moreover, option C carries the risk that regulated markets might terminate or curtail their investments in new technology given the impossibility of recovering them. 
It's also worth noting that these two models would have a greater impact on smaller regulated markets. 
Option A, which we consider to be the most reasonable one, would not entail substantial costs for any of the parties involved. 
<ESMA_QUESTION_163>

Q164: Is there some other approach you believe would be better? Why?

<ESMA_QUESTION_164>

We do not consider there is any approach superior to option A. 
<ESMA_QUESTION_164>

Q165: Do you think that the offering of a ‘per-user’ pricing model designed to prevent multiple charging for the same information should be mandatory?

<ESMA_QUESTION_165>

No. Most end users of information are clients of the large vendors, not of the regulated market. Implementing this type of model would increase each market's administration costs by obliging it to establish a direct relationship with each end client and regularly check compliance with all requirements by the client. 
Meanwhile, the client would have to invest in implementing the necessary infrastructure to fulfil their contractual obligations, which would include login and reporting systems. 
The costs would be very considerable in both cases.
From a practical standpoint, it should be noted that there are markets which have had this system in place for some time but have not experienced significant commercial success.
<ESMA_QUESTION_165>

Q166: If yes, in which circumstances?

<ESMA_QUESTION_166>

A per-user pricing model should not be obligatory. It should be left to the market to decide whether or not to implement one as added value. 
<ESMA_QUESTION_166>

Micro-structural issues

1. Algorithmic and high frequency trading (HFT) 

Q167: Which would be your preferred option? Why?

<ESMA_QUESTION_167>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_167>

Q168: Can you identify any other advantages or disadvantages of the options put forward?

<ESMA_QUESTION_168>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_168>

Q169: How would you reduce the impact of the disadvantages identified in your preferred option?

<ESMA_QUESTION_169>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_169>

Q170: If you prefer Option 2, please advise ESMA whether for the calculation of the median daily lifetime of the orders of the member/participant, you would take into account only the orders sent for liquid instruments or all the activity in the trading venue. 

<ESMA_QUESTION_170>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_170>

Q171: Do you agree with the above assessment? If not, please elaborate. 

<ESMA_QUESTION_171>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_171>

1. Direct electronic access (DEA) 

Q172: Do you consider it necessary to clarify the definitions of DEA, DMA and SA provided in MiFID? In what area would further clarification be required and how would you clarify that?

<ESMA_QUESTION_172>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_172>

Q173: Is there any other activity that should be covered by the term “DEA”, other than DMA and SA? In particular, should AOR be considered within the DEA definition?

<ESMA_QUESTION_173>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_173>

Q174: Do you consider that electronic order transmission systems through shared connectivity arrangements should be included within the scope of DEA?

<ESMA_QUESTION_174>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_174>

Q175: Are you aware of any order transmission systems through shared arrangements which would provide an equivalent type of access as the one provided by DEA arrangements?

<ESMA_QUESTION_175>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_175>

Requirements applying on and to trading venues

1. SME Growth Markets

Q176: Do you support assessing the percentage of issuers on the basis of number of issuers only? If not, what approach would you suggest?  
<ESMA_QUESTION_176>

We support using only the number of issuers.
<ESMA_QUESTION_176>

Q177: Which of the three different options described in the draft technical advice box above for assessing whether an SME-GM meets the criterion of having at least fifty per cent of SME issuers would you prefer?  

<ESMA_QUESTION_177>

The average of each month of the calendar year (option 3).
<ESMA_QUESTION_177>

Q178: Do you agree with the approach described above (in the box above), that only falling below the qualifying 50% threshold for a number of three consecutive years could lead to deregistration as a SME-GM or should the period be limited to two years? 

<ESMA_QUESTION_178>

Under 50% for three consecutive years.
<ESMA_QUESTION_178>

Q179: Should an SME-GM which falls below the 50% threshold in one calendar year be required to disclose that fact to the market?

<ESMA_QUESTION_179>

We disagree. It should not be obliged to disclose this to the market as it might discourage potential issuers.
<ESMA_QUESTION_179>

Q180: Which of the alternatives described above on how to deal with non-equity issuers for the purposes of the “at least 50% criterion” do you consider the most appropriate? Please give reasons for your answer. 
<ESMA_QUESTION_180>

Non-equity issuers should be classified as SMEs for these purposes if the outstanding par value of their securities is less than €200m (option 9.iii.a). 
<ESMA_QUESTION_180>

Q181: Do you agree that an SME-GM should be able to operate under the models described above, and that the choice of model should be left to the discretion of the operator (under the supervision of its NCA)? 

<ESMA_QUESTION_181>

We agree that the decision should be left to the operator because of the local nature of these markets.
<ESMA_QUESTION_181>

Q182: Do you agree that an SME-GM should establish and operate a regime which its NCA has assessed to be effective in ensuring that its issuers are “appropriate”? 

<ESMA_QUESTION_182>

YES
<ESMA_QUESTION_182>

Q183: Do you agree with the factors to which a NCA should have regard when assessing if an SME-GM’s regulatory regime is effective? 

<ESMA_QUESTION_183>

YES

<ESMA_QUESTION_183>

Q184: Do you think that there should be an appropriateness test for an SME-GM issuer’s management and board in order to confirm that they fulfil the responsibilities of a publicly quoted company?

<ESMA_QUESTION_184>

No. The definition of these requirements should be the responsibility of each market.
<ESMA_QUESTION_184>

Q185: Do you think that there should be an appropriateness test for an SME-GM issuer’s systems and controls in order to confirm that they provide a reasonable basis for it to comply with its continuing obligations under the rules of the market?

<ESMA_QUESTION_185>

No. They should be the responsibility of each market.
<ESMA_QUESTION_185>

Q186: Do you agree with i, ii or iii below?

<ESMA_QUESTION_186>

Audited financial statements, not necessarily in accordance with IFRS, and a listing document (by default, a prospectus).
<ESMA_QUESTION_186>

Q187: Are there any other criteria that should be set for the initial and on-going admission of financial instruments of issuers to SME-GMs? 

<ESMA_QUESTION_187>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_187>

Q188: Should the SME-GM regime apply a general principle that an admission document should contain sufficient information for an investor to make an informed assessment of the financial position and prospects of the issuer and the rights attaching to its securities? 

<ESMA_QUESTION_188>

YES
<ESMA_QUESTION_188>

Q189: Do you agree that SME-GMs should be able to take either a ‘top down’ or a ‘bottom up’ approach to their admission documents where a Prospectus is not required?

<ESMA_QUESTION_189>

YES
<ESMA_QUESTION_189>

Q190: Do you think that MiFID II should specify the detailed disclosures, or categories of disclosure, that the rules of a SME-GM would need to require, in order for admission documents prepared in accordance with those rules to comply with Article 33(3)(c) of MiFID II? Or do you think this should be the responsibility of the individual market, under the supervision of its NCA?

<ESMA_QUESTION_190>

It should be the responsibility of each market, as is currently the case.
<ESMA_QUESTION_190>

Q191: If you consider that detailed disclosure requirements should be set at a MiFID level, which specific disclosures would be essential to the proper information of investors? Which elements (if any) of the proportionate schedules set out in Regulation 486/2012 should be dis-applied or modified, in order for an admission document to meet the objectives of the SME-GM framework (as long as there is no public offer requiring that a Prospectus will be drafted under the rules of the Prospectus Directive)?

<ESMA_QUESTION_191>

Not applicable, due to our answer in the negative to the preceding question.
<ESMA_QUESTION_191>

Q192: Should the future Level 2 Regulation require an SME-GM to make arrangements for an appropriate review of an admission document, designed to ensure that the information it contains is complete? 

<ESMA_QUESTION_192>

Yes, provided that markets which apply it have sufficient flexibility <ESMA_QUESTION_192>

Q193: Do you agree with this initial assessment by ESMA? 

<ESMA_QUESTION_193>

Yes 

<ESMA_QUESTION_193>

Q194: In your view which reports should be included in the on-going periodic financial reporting by an issuer whose financial instruments are admitted to trading on an SME-GM? 

<ESMA_QUESTION_194>

Half-yearly and annual disclosures.
<ESMA_QUESTION_194>

Q195: How and by which means should SME-GMs ensure that the reporting obligations are fulfilled by the issuers? 

<ESMA_QUESTION_195>

Experience shows that publication on the market's website and on that of the issuer is efficient and sufficient.
<ESMA_QUESTION_195>

Q196: Do you think that the more generous deadlines proposed for making reports public above (in the Box above, paragraph 23) are suitable, or should the deadlines imposed under the rules of the Transparency Directive also apply to issuers on SME-GMs?

<ESMA_QUESTION_196>

Yes, the deadlines established under the Transparency Directive.
<ESMA_QUESTION_196>

Q197: Do you agree with this assessment that the MiFID II framework should not impose any additional requirements/additional relief to those envisaged by MAR?

<ESMA_QUESTION_197>

Yes.
<ESMA_QUESTION_197>

Q198: What is your view on the possible requirements for the dissemination and storage of information? 

<ESMA_QUESTION_198>

As in response to Q195.Publication of the information on the market's website and that of the issuer is sufficient.
<ESMA_QUESTION_198>

Q199: How and by which means should trading venues ensure that the dissemination and storage requirements are fulfilled by the issuers and which of the options described above do you prefer? 

<ESMA_QUESTION_199>

As indicated in reply to Q195 and Q198, publication on the market's website and on that of the issuer is efficient and sufficient.
<ESMA_QUESTION_199>

Q200: How long should the information be stored from your point of view? Do you agree with the proposed period of 5 years or would you prefer a different one (e.g., 3 years)?

<ESMA_QUESTION_200>

5 years
<ESMA_QUESTION_200>

Q201: Do you agree with this assessment that the MiFID II framework should not impose any additional requirements to those presented in MAR?
<ESMA_QUESTION_201>

YES

<ESMA_QUESTION_201>

1. Suspension and removal of financial instruments from trading 

Q202: Do you agree that an approach based on a non-exhaustive list of examples provides an appropriate balance between facilitating a consistent application of the exception, while allowing appropriate judgements to be made on a case by case basis? 

<ESMA_QUESTION_202>

Yes. A non-exhaustive list might be helpful.

<ESMA_QUESTION_202>

Q203: Do you agree that NCAs would also need to consider the criteria described in paragraph 6 iii and iv, when making an assessment of relevant costs or risks? 

<ESMA_QUESTION_203>

The criteria should allow for equal treatment for investors and for other persons or entities that may be affected, regardless of the jurisdiction where they are located. 

If the situation giving rise to suspension arises when the market is open, the reaction time should be short enough to avoid disparate situations arising in different trading venues or products.

<ESMA_QUESTION_203>

Q204: Which specific circumstances would you include in the list? Do you agree with the proposed examples?
<ESMA_QUESTION_204>

See response to Q203<ESMA_QUESTION_204>

1. Substantial importance of a trading venue in a host Member State
Q205: Do you consider that the criteria established by Article 16 of MiFID Implementing Regulation remain appropriate for regulated markets? 

<ESMA_QUESTION_205>

yES
<ESMA_QUESTION_205>

Q206: Do you agree with the additional criteria for establishing the substantial importance in the cases of MTFs and OTFs?

<ESMA_QUESTION_206>

YES
<ESMA_QUESTION_206>

1. Monitoring of compliance – information requirements for trading venues

Q207: Which circumstances would you include in this list? Do you agree with the circumstances described in the draft technical advice? What other circumstances do you think should be included in the list?

<ESMA_QUESTION_207>

Yes. We agree 

<ESMA_QUESTION_207>

1. Monitoring of compliance with the rules of the trading venue - determining circumstances that trigger the requirement to inform about conduct that may indicate abusive behaviour 
Q208: Do you support the approach suggested by ESMA?

<ESMA_QUESTION_208>

Yes.

<ESMA_QUESTION_208>

Q209: Is there any limitation to the ability of the operator of several trading venues to identify a potentially abusive conduct affecting related financial instruments? 

<ESMA_QUESTION_209>

It depends on how supervision of both markets is organised, whether they are interconnected, and how they exchange information.

<ESMA_QUESTION_209>

Q210: What can be the implications for trading venues to make use of all information publicly available to complement their internal analysis of the potential abusive conduct to report such as managers’ dealings or major shareholders’ notifications)? Are there other public sources of information that could be useful for this purpose? 

<ESMA_QUESTION_210>

The information used by trading venues should be official, i.e. the source of the information should be reliable.

<ESMA_QUESTION_210>

Q211: Do you agree that the signals listed in the Annex contained in the draft advice constitute appropriate indicators to be considered by operators of trading venues? Do you see other signals that could be relevant to include in the list?

<ESMA_QUESTION_211>

Item 4 requires more development and depends on the official information available to identify such links.

Item 5.xix requires further development.

<ESMA_QUESTION_211>

Q212: Do you consider that front running should be considered in relation to the duty for operators of trading venues to report possible abusive conduct? If so, what could be the possible signal(s) to include in the list?

<ESMA_QUESTION_212>

Since a given market member may operate in numerous ways and not all trades may be handled by the same desk, it would be difficult for the market to detect front running.

<ESMA_QUESTION_212>

Commodity derivatives

1. Financial instruments definition - specifying Section C 6, 7 and 10 of Annex I of MiFID II 

Q213: Do you agree with ESMA’s approach on specifying contracts that “must” be physically settled and contracts that “can” be physically settled?

<ESMA_QUESTION_213>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_213>

Q214: Which oil products in your view should be caught by the definition of C6 energy derivatives contracts and therefore be within the scope of the exemption? Please give reasons for your view stating, in particular, any practical repercussions of including or excluding products from the scope.  

<ESMA_QUESTION_214>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_214>

Q215: Do you agree with ESMA’s approach on specifying contracts that must be physically settled?

<ESMA_QUESTION_215>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_215>

Q216: How do operational netting arrangements in power and gas markets work in practice? Please describe such arrangements in detail. In particular, please describe the type and timing of the actions taken by the various parties in the process, and the discretion over those actions that the parties have.

<ESMA_QUESTION_216>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_216>

Q217: Please provide concrete examples of contracts that must be physically settled for power, natural gas, coal and oil. Please describe the contracts in detail and identify on which platforms they are traded at the moment. 

<ESMA_QUESTION_217>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_217>

Q218: How do you understand and how would you describe the concepts of “force majeure” and “other bona fide inability to settle” in this context?

<ESMA_QUESTION_218>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_218>

Q219: Do you agree that Article 38 of Regulation (EC) No 1287/2006 has worked well in practice and elements of it should be preserved? If not, which elements in your view require amendments?

<ESMA_QUESTION_219>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_219>

Q220: Do you agree that the definition of spot contract in paragraph 2 of Article 38 of Regulation (EC) 1287/2006 is still valid and should become part of the future implementing measures for MiFID II? If not, what changes would you propose? 

<ESMA_QUESTION_220>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_220>

Q221: Do you agree that the definition of a contract for commercial purposes in paragraph 4 of Article 38 of Regulation (EC) 1287/2006 is still valid and should become part of the future implementing measures for MiFID II? If not, what changes would you propose? What other contracts, in your view, should be listed among those to be considered for commercial purposes?  

<ESMA_QUESTION_221>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_221>

Q222: Do you agree that the future Delegated Act should not refer to clearing as a condition for determining whether an instrument qualifies as a commodity derivative under Section C 7 of Annex I?

<ESMA_QUESTION_222>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_222>

Q223: Do you agree that standardisation of a contract as expressed in Article 38(1) Letter c of Regulation (EC) No 1287/2006 remains an important indicator for classifying financial instruments and therefore should be maintained? 

<ESMA_QUESTION_223>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_223>

Q224: Do you agree with the proposal to maintain the alternatives for trading contracts in Article 38(1)(a) of Regulation (EC) No 1287/2006 taking into account the emergence of the OTF as a MiFID trading venue in the future Delegated Act? 

<ESMA_QUESTION_224>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_224>

Q225: Do you agree that the existing provision in Article 38(3) of Regulation (EC) No 1287/2006 for determining whether derivative contracts within the scope of Section C(10) of Annex I should be classified as financial instruments should be updated as necessary but overall be maintained? If not, which elements in your view require amendments?

<ESMA_QUESTION_225>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_225>

Q226: Do you agree that the list of contracts in Article 39 of Regulation (EC) No 1287/2006 should be maintained? If not, which type of contracts should be added or which ones should be deleted?

<ESMA_QUESTION_226>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_226>

Q227: What is your view with regard to adding as an additional type of derivative contract those relating to actuarial statistics? 

<ESMA_QUESTION_227>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_227>

Q228: What do you understand by the terms “reason of default or other termination event” and how does this differ from “except in the case of force majeure, default or other bona fide inability to perform”?

<ESMA_QUESTION_228>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_228>

1. Position reporting thresholds

Q229: Do you agree with the proposed threshold for the number of position holders? If not, please state your preferred thresholds and the reason why. 

<ESMA_QUESTION_229>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_229>

Q230: Do you agree with the proposed minimum threshold level for the open interest criteria for the publication of reports? If not, please state your preferred alternative for the definition of this threshold and explain the reasons why this would be more appropriate. 

<ESMA_QUESTION_230>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_230>

Q231: Do you agree with the proposed timeframes for publication once activity on a trading venue either reaches or no longer reaches the two thresholds?

<ESMA_QUESTION_231>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_231>

1. Position management powers of ESMA

Q232: Do you agree that the listed factors and criteria allow ESMA to determine the existence of a threat to the stability of the (whole or part of the) financial system in the EU?

<ESMA_QUESTION_232>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_232>

Q233: What other factors and criteria should be taken into account?

<ESMA_QUESTION_233>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_233>

Q234: Do you agree with ESMA’s definition of a market fulfilling its economic function?

<ESMA_QUESTION_234>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_234>

Q235: Do you agree that the listed factors and criteria allow ESMA to adequately determine the existence of a threat to the orderly functioning and integrity of financial markets or commodity derivative market so as to justify position management intervention by ESMA? 

<ESMA_QUESTION_235>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_235>

Q236: What other factors and criteria should be taken into account?

<ESMA_QUESTION_236>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_236>

Q237: Do you consider that the above factors sufficiently take account of “the degree to which positions are used to hedge positions in physical commodities or commodity contracts and the degree to which prices in underlying markets are set by reference to the prices of commodity derivatives”? If not, what further factors would you propose?

<ESMA_QUESTION_237>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_237>

Q238: Do you agree that the listed factors and criteria allow ESMA to determine the appropriate reduction of a position or exposure entered into via a derivative? 

<ESMA_QUESTION_238>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_238>

Q239: What other factors and criteria should be taken into account?

<ESMA_QUESTION_239>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_239>

Q240: Do you agree that some factors are more important than others in determining what an “appropriate reduction of a position” is within a given market? If yes, which are the most important factors for ESMA to consider?

<ESMA_QUESTION_240>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_240>

Q241: Do you agree that the listed factors and criteria allow ESMA to adequately determine the situations where a risk of regulatory arbitrage could arise from the exercise of position management powers by ESMA? 

<ESMA_QUESTION_241>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_241>

Q242: What other criteria and factors should be taken into account? 

<ESMA_QUESTION_242>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_242>

Q243: If regulatory arbitrage may arise from inconsistent approaches to interrelated markets, what is the best way of identifying such links and correlations?

<ESMA_QUESTION_243>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_243>

Portfolio compression

Q244: What are your views on the proposed approach for legal documentation and portfolio compression criteria?

<ESMA_QUESTION_244>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_244>

Q245: What are your views on the approach proposed by ESMA with regard to information to be published by the compression service provider related to the volume of transactions and the timing when they were concluded?

<ESMA_QUESTION_245>

TYPE YOUR TEXT HERE

<ESMA_QUESTION_245>
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