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[bookmark: _Toc280628648]

Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA MiFID II/MiFIR Consultation Paper, published on the ESMA website (here).

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider
Given the breadth of issues covered, ESMA expects and encourages respondents to specially answer those questions relevant to their business, interest and experience.
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 1 August 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
[bookmark: _Toc388455512]
Overview
	Information about the ABBL (Luxembourg Bankers’ Association):

	Identity
	Professional Organisation

	Capacity
	Industry trade body

	MS of establishment
	Luxembourg

	Field of activity/ industry sector
	Banking & other financial services

	Contact Persons
	Benoit Sauvage (sauvage@abbl.lu) 
Aurélie Cassou (aurelie.cassou@abbl-alfi.lu) 


The Luxembourg Bankers’ Association (ABBL) is the professional organisation representing the majority of banks and other financial intermediaries established in Luxembourg. Its purpose lies in defending and fostering the professional interests of its members. As such, it acts as the voice of the whole sector on various matters in both national and international organisations.
The ABBL counts amongst its members’ universal banks, covered bonds issuing banks, public banks, other professionals of the financial sector (PSF), financial service providers and ancillary service providers to the financial industry.

[bookmark: _Toc388455513]Investor protection

1.1. [bookmark: _Toc388455514]Exemption from the applicability of MiFID for persons providing an investment service in an incidental manner

Do you agree with the proposed cumulative conditions to be fulfilled in order for an investment service to be deemed to be provided in an incidental manner?

<ESMA_QUESTION_1>
Yes.
<ESMA_QUESTION_1>

1.2. [bookmark: _Toc388455515]Investment advice and the use of distribution channels 

Do you agree that it is appropriate to clarify that the use of distribution channels does not exclude the possibility that investment advice is provided to investors?

<ESMA_QUESTION_2>
The ABBL does not agree, it is the nature of the communication that is determining not the channel used.  In the association’s view there is no ambiguity as a personal recommendation remains personal even if it is sent by email, it is sent based on a specific context, a specific product to cater to the need of a specific client.  The definition of a “distribution channel” implies per se that a message is distributed to a more or less large public, excluding the possibility of providing investment advice, this is notably the case of information/marketing material sent via email on products or services. 
<ESMA_QUESTION_2>

1.3. [bookmark: _Toc388455516]Compliance function

Do you agree that the existing compliance requirements included in Article 6 of the MiFID Implementing Directive should be expanded?

<ESMA_QUESTION_3>
The ABBL does not agree.  It considers current requirements regarding the compliance function as sufficient to meet the legislator’s need.
<ESMA_QUESTION_3>
Are there any other areas of the Level 2 requirements concerning the compliance function that you consider should be updated, improved or revised?

<ESMA_QUESTION_4>
No.
<ESMA_QUESTION_4>

1.4. [bookmark: _Toc388455517]Complaints-handling

Do you already have in place arrangements that comply with the requirements set out in the draft technical advice set out above?

<ESMA_QUESTION_5>
The association considers that the level of details and prescriptions is too detailed and in some respect burdensome. The essential features of a sound complaints handling systems are that they are identified, solved at the closest level to the client and there are clear procedures or process to escalate the complaints. These requirements may already suffice for each entity to design the most appropriate procedure when leaving some flexibility/proportionality for its practical implementation.
<ESMA_QUESTION_5>

1.5. [bookmark: _Toc388455518]Record-keeping (other than recording of telephone conversations or other electronic communications)

Do you consider that additional records should be mentioned in the minimum list proposed in the table in the draft technical advice above? Please list any additional records that could be added to the minimum list for the purposes of MiFID II, MiFIR, MAD or MAR.

<ESMA_QUESTION_6>
No, the list is already more than complete.
<ESMA_QUESTION_6>
What, if any, additional costs and/or benefits do you envisage arising from the proposed approach? Please quantify and provide details.

<ESMA_QUESTION_7>
The ABBL is of the opinion that an appropriate balance shall be struck between the benefits per client and for all client and the cost of maintenance and set up, the issue is that it cost nothing to ask for more even if in the end that information is mostly produced to be stored on a shelf. This is typically the case of this type of information/recording requirements. Keeping all records will already be expensive for the ones upon which the client has acted, but if it includes for example advises not followed then this would multiply the costs by several orders of magnitude, without any benefit for anyone. In addition this may raise some concerns for example, how should be treated non-followed advice that was given by telephone?  Or, commercially speaking and more practically how should an IF asks a client to sign for an advice he chooses to ignore?
<ESMA_QUESTION_7>

1.6. [bookmark: _Toc388455519]Recording of telephone conversations and electronic communications

What additional measure(s) could firms implement to reduce the risk of non-compliance with the rules in relation to telephone recording and electronic communications?

<ESMA_QUESTION_8>
The proposal is more than complete, it may even be difficult to implement from the outset, there is a need to keep in mind the fact that many firms will have to apply these new rules in a period of about 12 months (once the regulatory process is finished) operational speaking this means identifying all apparels, ensuring they are recorded, implementing all devices… across all networks of branches… 
<ESMA_QUESTION_8>
Do you agree that firms should periodically monitor records to ensure compliance with the recording requirement and wider regulatory requirements?

<ESMA_QUESTION_9>
Again this depends on what is exactly sought by the supervisory authorities, given the high level of prescrivness of the consultation the ABBL would warn against anything more than ensuring that communication recording devices are operating properly.
<ESMA_QUESTION_9>
Should any additional items of information be included as a minimum in meeting minutes or notes where relevant face-to-face conversations take place with clients?

<ESMA_QUESTION_10>
As said in the introduction, formalism and tick the box approach have taken over a clever and constructive commercial approach. ESMA shall keep in mind that client interactions need a certain form of dynamism and interaction, the purpose is not to produce paper, but to provide services, that these services or offers are documented is obvious, but it is not the end game. The Association finds this level of formalism excessive and not in the best interests of clients unless the aim of the regulation is force clients only to the most basic services. In the end this types of requirements are more a way for the bank to “cover itself” than to facilitate smooth interactions and proactive service offering to clients.
<ESMA_QUESTION_10>
Should clients be required to sign these minutes or notes? 

<ESMA_QUESTION_11>
No, the association is totally opposed to such a requirement, these are internal documents, and this would create a climate of mistrust from clients towards Ifs, notably in cases where ideas or proposals are rejected or if there is a lack of financial means to access certain products that clients may not be willing to accept . Such a requirement is disproportionate to the benefits it may bring.
<ESMA_QUESTION_11>
Do you agree with the proposals for storage and retention set out in the above draft technical advice?

<ESMA_QUESTION_12>
An end timing shall be set, five years is a norm commonly used across the text.
<ESMA_QUESTION_12>
More generally, what additional costs, impacts and/or benefits do you envisage as a result of the requirements set out in the entire draft technical advice above?

<ESMA_QUESTION_13>
This section typically exemplify the comment in the introduction, there are important operational and set up costs associated with the development of these procedures, but the real benefit for their users may if they exist only be marginal if noticed at all. These costs will translate into higher fees/commissions less tailor made solution because of risks of diverging from the streamlined services which may play against clients interests without even easing their understanding, it is just more paper, more formalism and lack of flexibility which is expected by clients. 
<ESMA_QUESTION_13>

1.7. [bookmark: _Toc388455520]Product governance 

Should the proposed distributor requirements apply in the case of distribution of products (e.g. shares and bonds as well as over-the-counter (OTC) products) available on the primary market or should they also apply to distribution of products on the secondary market (e.g. freely tradable shares and bonds)? Please state the reason for your answer.

<ESMA_QUESTION_14>
No, first and foremost it shall be understood that products are offered via different channels to different types of clients and that the “retail” category is extremely diverse ranging from very basic retail investors to high net worth individual and companies big or small. The approach taken in this case is too standardised to accommodate that diversity and is again predominantly focused on ensuring formalism instead of reflecting the expectations of clients or their areas of responsibilities. The association believes that under #3 this is too broad and will not always impacting the client, this is implied notably by the fact that the firm size is not defined. In addition, often products are distributed at the request of the client.  Concretely speaking, it is not always the IF who decides to market a specific product actively, but it can also be the client who request the bank to sell him a certain product.  In such case, if the requirements are too heavy, IFs will no longer be inclined to offer such service to clients because of costs and legal risks for them.
<ESMA_QUESTION_14>
When products are manufactured by non-MiFID firms or third country firms and public information is not available, should there be a requirement for a written agreement under which the manufacturer must provide all relevant product information to the distributor?

<ESMA_QUESTION_15>
The ABBL does not support this option, on the one hand it imposes obligations upon firms that may not be under EU jurisdiction thus imposing requirement on EU IFs that they may not be fully able to respect. Then on the other hand the issue is what if the counterparty is not willing to provide such information but the request comes from clients. And in the end it is again increasing formalistic procedures, in many cases for questionable benefits even if much will depend on the level of details required.
<ESMA_QUESTION_15>
Do you think it would be useful to require distributors to periodically inform the manufacturer about their experience with the product? If yes, in what circumstances and what specific information could be provided by the distributor?

<ESMA_QUESTION_16>
No, this shall be left to the discretion of the counterparties, it is on the other hand rather likely that unsatisfied ones will not remain silent. 
<ESMA_QUESTION_16>
What appropriate action do you think manufacturers can take if they become aware that products are not sold as envisaged (e.g. if the product is being widely sold to clients outside of the product’s target market)?

<ESMA_QUESTION_17>
The association considers that this shall be left to counterparties to manage. This consideration cannot be adapted in a standard way through a formalistic administrative procedure, notably because the distribution network of products are different and may be multi-layered. In any case at some stage if there is undue action clients have recourses means against the IF. 
<ESMA_QUESTION_17>
What appropriate action do you think distributors can take, if they become aware of any event that could materially affect the potential risk to the identified target market (e.g. if the distributor has mis-judged the target market for a specific product)? 

<ESMA_QUESTION_18>
The ABBL would propose to require that “appropriate actions” are taken at IF level as said in the previous question channels of distributions are different, investors are different and in such cases standardised procedures are not the best ones.  In addition this poses the question of the appropriate definition of a target market more than what to do when things go wrong.
<ESMA_QUESTION_18>
Do you consider that there is sufficient clarity regarding the requirements of investment firms when acting as manufacturers, distributors or both? If not, please provide details of how such requirements should interact with each other.

<ESMA_QUESTION_19>
The Association is of the view that formalism of procedures has overtaken a practical and sound process of offering new solutions to clients, the procedure are too one size fits all and too standardised to pass the test of a pure compliance exercise, simplification of the proposed requirement may be a route to take. In some instances these requirements presupposes that no firm has ever develop any internal procedures, which is obviously not the case, this additional level of legal requirement risk to put a firm break on distribution of financial products aimed at securing long terms saving goals of clients.
<ESMA_QUESTION_19>
Are there any other product governance requirements not mentioned in this paper that you consider important and should be considered? If yes, please set out these additional requirements. 

<ESMA_QUESTION_20>
It would be appropriate to differentiate the requirements between execution only / advisory and discretionary asset management services.
<ESMA_QUESTION_20>
For investment firms responding to this consultation, what costs would you incur in order to meet these requirements, either as distributors or manufacturers?

<ESMA_QUESTION_21>
It is difficult to estimate the costs both at distributor or manufacturer level.  This said they would amount to the creation of new procedures, require new IT and staff to ensure compliance, but probably one of the main sources of extra costs would come from the lack of reactions and the heavy machinery to mobilise to make things move to issue new products. In that respect the association wonders what would be the business case of entities at both level to manufacture or distribute products beyond a narrow secure range of known standardised products. This as well obliviates the fact that financial markets evolve and require quick responses or solutions.
<ESMA_QUESTION_21>

1.8. [bookmark: _Toc388455521]Safeguarding of client assets 

Do you agree with the proposal for investment firms to establish and maintain a client assets oversight function?

<ESMA_QUESTION_22>
Just like many things, in theory the idea is a good one. The problems starts once one goes beyond theory, it may be wise to have some responsible person to ensure “arbitrage” of potential internal conflicts, but at which level which what authority and until when in the – custody – chain (notably out of the EU). Another problem is that not all assets are equal, consider for example the status of cash vs. financial instruments, derivatives vs. direct instruments (equities)… then that function will only be applicable in a sub-set of firms (many MIFID firms have to rely on accounts open at a third party). To conclude, at this stage that idea may be left as an option at IF level rather than a formal standard procedure for all.

The ABBL is also frustrated and puzzled by this entire section in a level 2 regulation, the question of segregating clients from own assets is extremely tricky mostly from an operational and cost perspective and is confronted to limitations once the EU borders are crossed. The association therefore urges both ESMA and the EU Commission to address financial instruments segregation rules under appropriate level 1 regulation discussed by all institutional stakeholders, not in nearly bilateral process between ESMA and EU Commission.
<ESMA_QUESTION_22>
What would be the cost implications of establishing and maintaining a function with specific responsibility for matters relating to the firm’s compliance with its obligations regarding the safeguarding of client instruments and funds?

<ESMA_QUESTION_23>
The cost beside the remunerations for employees is likely to be immobilism due to conflicting views among IFs employees and need to manage priorities. The association understands the reasoning behind the creation of such a position, but practically current requirements of segregation are effective enough. This would in addition create unnecessary questions/doubts among clients and would not help contribute to a smooth process of investment cycle (notably in the settlement phase).
<ESMA_QUESTION_23>
Do you think that the examples in this chapter constitute an inappropriate use of TTCA? If not, why not? Are there any other examples of inappropriate use of or features of inappropriate use of TTCA? 

<ESMA_QUESTION_24>
No, although it is true that a few years ago investors experienced a difficult area, which is not the norm. The ABBL much prefer to emphasis the risk/benefits of TTCA agreements for clients rather than either banning or introducing so much constraints that they become unworkable. Again under MIFID not all clients are the same and thus standardised rules may be more counterproductive than effective.
<ESMA_QUESTION_24>
Do you agree with the proposal to clarify that the use of TTCA is not a freely available option for avoiding the protections required under MiFID? Do you agree with the proposal to place high-level requirements on firms to consider the appropriateness of TTCA? Should risk disclosures be required in this area? Please explain your answer. If not, why not?

<ESMA_QUESTION_25>
The ABBL considers that this approach is a misconception on the way the market is organised, the TTCA operations are executed to support other transactions (or in guarantee) and not to avoid protection rules. They could be triggered from many sources and in the association’s views what is most important is that the client understands the risk/benefits equation of such operation and is informed about them and give a consent to allow asset mobilisation. In this restrictive approach ESMA forgets the usefulness of such secure transactions (collateral is provided in exchange of something) only to focus on risks which where apparent only in one of the most troubled area in financial memory.
<ESMA_QUESTION_25>
Do you agree with the proposal to require a reasonable link between the client’s obligation and the financial instruments or funds subject to TTCA?

<ESMA_QUESTION_26>
No. 
<ESMA_QUESTION_26>
Do you already make any assessment of the suitability of TTCAs? If not, would you need to change any processes to meet such a requirement, and if so, what would be the cost implications of doing so?

<ESMA_QUESTION_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_27>
Are any further measures needed to ensure that the transactions envisaged under Article 19 of the MiFID Implementing Directive remain possible in light of the ban on concluding TTCAs with retail clients in Article 16(10) of MiFID II?

<ESMA_QUESTION_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_28>
Do you agree with the proposal to require firms to adopt specific arrangements to take appropriate collateral, monitor and maintain its appropriateness in respect of securities financing transactions? 

<ESMA_QUESTION_29>
No. and above all not under a level 2 regulation. This tracking along the custody chain imposes a complete rewrite of the rules and organisation of market practices. This signals the end of the omnibus accounts and provides no clear legal advantages to the clients. First segregation of own account vs. client accounts is powerful and ensure bankruptcy remoteness second the limitation of such rules will be marked at the EU borders and third this will increase complexity of account structure to ensure transparency that would in all likelihood more than compensate for the elusive benefits expected and fourthly many of the assets referred to are fully fungible, which means that they can be returned to the client by buying them on the market in extreme cases (what is the value for client of holding shares abc or xyz when they have the same legal position and are valued the same?).
<ESMA_QUESTION_29>
Is it suitable to place collateral, monitoring and maintaining measures on firms in respect of retail clients only, or should these be extended to all classes of client?

<ESMA_QUESTION_30>
The question is not correctly formulated as it would depend on the nature of the legal status of the collateral. If it is under title transfer, although the “origin” of the assets needs to be identified, legally speaking the receiver becomes owner of the assets and as owner can use them.
<ESMA_QUESTION_30>
Do you already take collateral against securities financing transactions and monitor its appropriateness on an on-going basis? If not, what would be the cost of developing and maintaining such arrangements?

<ESMA_QUESTION_31>
Receiving collateral is a way to offer secured transaction from the IF perspective, it is thus normal that in some instances/transactions it receive such guarantee.
<ESMA_QUESTION_31>
Do you agree that investment firms should evidence the express prior consent of non-retail clients to the use of their financial instruments as they are currently required to do so for retail clients clearly, in writing or in a legally equivalent alternative means, and affirmatively executed by the client? Are there any cost implications?

<ESMA_QUESTION_32>
Yes, we agree, this would ensure transparency for all clients in a practical manner.
<ESMA_QUESTION_32>
Do you anticipate any additional costs in order to comply with the requirements proposed in relation to securities financing transactions and collateralisation? If yes, please provide details.

<ESMA_QUESTION_33>
One issue with such requirements is that they may render the activity uneconomical, which would have a consequence that secured transactions are no longer used leaving the door open to either unsecured ones or no transaction. At this stage it may be difficult to quantify the costs, except that if the proposal goes forward and marks the end of the omnibus account structure in the EU one shall be ready for major and disruptive costs of reorganisation of the custody chain. Something that shall not come from level measures.
<ESMA_QUESTION_33>
Do you think that it is proportionate to require investment firms to consider diversification of client funds as part of the due diligence requirements when depositing client funds? If not, why? What other measures could achieve a similar objective?

<ESMA_QUESTION_34>
No. That precept is based on the assumption that clients’ assets are comingled with the IFs ones, which by MIFID level rule is not allowed, furthermore in most if not all EU jurisdiction when financial instruments are concerned they are not on the IFs balance sheet, they are held for the account of clients and are thus bankruptcy remote. The ABBL does as a consequence see no reason why clients funds would then have to be spread all over the place. In addition this hinder as well the benefit of efficient structures provided by omnibus account functioning. And finally this proposal overlooks the role of global custodians which act as simplifier of the life of many smaller institutions that will other be cut from many markets (and acting with one counterpart reduces complexity as well).
<ESMA_QUESTION_34>
Are there any cost implications to investment firms when considering diversification as part of due diligence requirements?

<ESMA_QUESTION_35>
The question is not really relevant, IF will choose what they consider as an optimal choice for them, their clients… therefore this shall not be part of a mandatory requirement and identifying cost of analysis may be difficult.
<ESMA_QUESTION_35>
Where an investment firm deposits client funds at a third party that is within its own group, should an intra-group deposit limit be imposed? If yes, would imposing an intra-group deposit limit of 20% in respect of client funds be proportionate? If not, what other percentage could be proportionate? What other measures could achieve similar objectives? What is the rationale for this percentage? 

<ESMA_QUESTION_36>
Clearly No. First non-banks MIFID entities have to elect a custody institution which to caricature a bank, central bank or other. These institutions are subject to massive regulatory oversight and risk management requirements. Then the financial instruments are off the balance sheet of these institutions and represent engagement vis-à-vis clients, these are as well segregated and bankruptcy remote. Then for efficiency and technical reasons it is wrong to assume that assets could be spread over several entities easily; custody of assets is in many cases done per market or per product, namely all French shares will be custodied at a single French custodian spreading them will add no concrete value and would render settlement and treasury management much more complex. And in the end large clients often require the use of a specific banking group or entity and retail may concretely have no view on the issue. 
<ESMA_QUESTION_36>
Are there any situations that would justify exempting an investment firm from such a rule restricting intra-group deposits in respect of client funds, for example, when other safeguards are in place?

<ESMA_QUESTION_37>
That shall be the rule not the exception. As explained in Q36 assets will end up in heavily supervised banking entities for custody purposes and these entities are subject to a complete risk management framework, in addition the “quality” of the custodian is a parameter that enters into consideration when choosing such a counterparty.
<ESMA_QUESTION_37>
Do you place any client funds in a credit institution within your group? If so, what proportion of the total?

<ESMA_QUESTION_38>
It depends on the nature of the entity and the group.
<ESMA_QUESTION_38>
What would be the cost implications for investment firms of diversifying holdings away from a group credit institution?

<ESMA_QUESTION_39>
First and foremost this would increase complexity, which usually comes with costs. Then an excessive level of diversification will impact post-trade operations, notably in light of the new obligations under the CSD-R (buy-in) and would for the product concerned add margin costs when a CCP is used. The consequences outside the EU need as well to be analysed in terms of feasibility.
<ESMA_QUESTION_39>
What would be the impact of restricting investment firms in respect of the proportion of funds they could deposit at affiliated credit institutions? Could there be any unintended consequences?

<ESMA_QUESTION_40>
The potential impact could be very negative.  For certain important clients / investors, this could lead to a loss of trust.  Indeed, they place their funds with a well-rated institution because they believe it is safe.  And afterwards this institution would be obliged to place the funds elsewhere? As explained in previous answer the major consequence would be an excessive level of complexity for no real benefit.
<ESMA_QUESTION_40>
What would be the cost implications to credit institutions if investment firms were limited in respect of depositing client funds at credit institutions in the same group?

<ESMA_QUESTION_41>
This has no sense as a legal rule. IFs shall be able to opt for the most appropriate custodian, be it internally within the group because it creates better synergies or with a third party because it is the specialist in that given market.
<ESMA_QUESTION_41>
Do you agree with the proposal to prevent firms from agreeing to liens that allow a third party to recover costs from client assets that do not relate to those clients, except where this is required in a particular jurisdiction?

<ESMA_QUESTION_42>
In theory this seems to make some sense, however the association would question the status of a regulation like EMIR in case of default at a CCP level, is it thus a question of jurisdiction or regulation or both?
<ESMA_QUESTION_42>
Do you agree with the proposal to specify specific risk warnings where firms are obliged to agree to wide-ranging liens exposing their clients to the risk?

<ESMA_QUESTION_43>
No, as it would be linked to specific rules or jurisdiction that may evolve. A generic warning is preferable.
<ESMA_QUESTION_43>
What would be the one off costs of reviewing third party agreements in the light of an explicit prohibition of such liens, and the on-going costs in respect of risk warnings to clients?

<ESMA_QUESTION_44>
At this stage with so few time available it is impossible to assess. This said this presupposes at least the cost of identifying the different cases and employees in charge of processing the dossiers plus the need to correct the situation.
<ESMA_QUESTION_44>
Should firms be obliged to record the presence of security interests or other encumbrances over client assets in their own books and records? Are there any reasons why firms might not be able to meet such a requirement? Are there any cost implications of recording these?

<ESMA_QUESTION_45>
It depends, IFs can mark assets as encumbered, but that shall be in off balance sheet records and could only be done in cases information is available, thus if assets have been transferred via title transfer the receiver has no information obligations vis-à-vis the originating firm (or its client) as it became owner of the assets (even if for only a certain period). This shall be left to contractual agreement notably because this has or may have 3rd country aspects.
<ESMA_QUESTION_45>
Should the option of ‘other equivalent measures’ for segregation of client financial instruments only be available in third country jurisdictions where market practice or legal requirements make this necessary?

<ESMA_QUESTION_46>
No. they shall be available where required as discussed previously the issue is linked on the one hand to jurisdictions but may on the other hand be linked to a specific regime sought by a regulation within the EU or an asset class.
<ESMA_QUESTION_46>
Should firms be required to develop additional systems to mitigate the risks of ‘other equivalent measures’ and require specific risk disclosures to clients where a firm must rely on such ‘other equivalent measures’, where not already covered by the Article 32(4) of the MiFID Implementing Directive?

<ESMA_QUESTION_47>
No, at least not as an obligation of results. EU IFs cannot go against 3rd countries regulation to the risk of infringing them and be fined in these countries. Principles based obligation shall suffice. They shall as well be applicable at the relevant level in the chain by the most appropriate operator.
<ESMA_QUESTION_47>
What would be the on-going costs of making disclosures to clients when relying on ‘other equivalent measures’?

<ESMA_QUESTION_48>
The direct costs may not be expensive but in some respect the issues are more on the indirect impact and limitation that client and IFs will face.
<ESMA_QUESTION_48>
Should investment firms be required to maintain systems and controls to prevent shortfalls in client accounts and to prevent the use of one client’s financial instruments to settle the transactions of another client, including:

<ESMA_QUESTION_49>
Yes, they should but this obligation shall be confronted to the buy-in obligations arising from the CSD-R and in that respect although preventing is the aim, a more flexible approach in case of intraday in specific circumstances shall be considered.
<ESMA_QUESTION_49>
Do you already have measures in place that address the proposals in this chapter? What would be the one-off and on-going cost implications of developing systems and controls to address these proposals?

<ESMA_QUESTION_50>
In some respect yes, but the question is too general and there is a difference in practical term between a good and best practice and a legal requirement, furthermore in any case there would be a need to work on a gap analysis… which will inevitably cost.
<ESMA_QUESTION_50>
Do you agree that requiring firms to hold necessary information in an easily accessible way would reduce uncertainty regarding ownership and delays in returning client financial instruments and funds in the event of an insolvency?

<ESMA_QUESTION_51>
No. the ABBL considers each layer in the chain shall have appropriate knowledge of its positions and its clients positions, not that the top of the chain knows at all time where fungible assets are located, this has no additional value and no benefit just complexity, rigid administrative practices. Each firm needs to be able to rely on its counterpart to access data/information in a smooth and efficient way (with the possibility to access the instrument in professional delays).
<ESMA_QUESTION_51>
Do you think the information detailed in the draft technical advice section of this chapter is suitable for including in such a requirement?

<ESMA_QUESTION_52>
No, too detailed and too prescriptive. As said above the IF needs to know where its clients assets are located, if they are then sub-custodied it is a that identified custodian that relevant information shall be found.
<ESMA_QUESTION_52>
Do you already maintain the information listed in a way that would be easily accessible on request by a competent person, either before or after insolvency? What would be the cost of maintaining such information in a way that is easily accessible to an insolvency practitioner in the event of firm failure?

<ESMA_QUESTION_53>
Yes, in the layered approach described above.
<ESMA_QUESTION_53>

1.9. [bookmark: _Toc388455522]Conflicts of interest

Should investment firms be required to assess and periodically review - at least annually - the conflicts of interest policy established, taking all appropriate measures to address any deficiencies? Please also state the reason for your answer.

<ESMA_QUESTION_54>
No, the ABBL does not agree.  This should be part of the normal monitoring process.  Reviews and measures should be taken when appropriate.  If the policy is sufficiently robust, an annual in-depth review would not be proportionate.
<ESMA_QUESTION_54>
Do you consider that additional situations to those identified in Article 21 of the MiFID Implementing Directive should be mentioned in the measures implementing MiFID II? Please explain your rationale for any additional suggestions.

<ESMA_QUESTION_55>
No, the association does not agree.  It considers the current provisions as sufficient.
<ESMA_QUESTION_55>
Do you consider that the distinction between investment research and marketing communications drawn in Article 24 of the MiFID Implementing Directive is sufficient and sufficiently clear? If not, please suggest any improvements to the existing framework and the rationale for your proposals.

<ESMA_QUESTION_56>
Yes, it is sufficiently clear.
<ESMA_QUESTION_56>
Do you consider that the additional organisational requirements listed in Article 25 of the MiFID Implementing Directive and addressed to firms producing and disseminating investment research are sufficient to properly regulate the specificities of these activities and to protect the objectivity and independence of financial analysts and of the investment research they produce? If not, please suggest any improvements to the existing framework and the rationale for your proposals.

<ESMA_QUESTION_57>
The ABBL is not convinced that they are required.
<ESMA_QUESTION_57>

1.10. [bookmark: _Toc388455523]Underwriting and placing – conflicts of interest and provision of information to clients

Are there additional details or requirements you believe should be included? 

<ESMA_QUESTION_58>
No. it is already too detailed and too prescriptive.
<ESMA_QUESTION_58>
Do you consider that investment firms should be required to discuss with the issuer client any hedging strategies they plan to undertake with respect to the offering, including how these strategies may impact the issuer client’s interest? If not, please provide your views on possible alternative arrangements. In addition to stabilisation, what other trading strategies might the firm take in connection with the offering that would impact the issuer?

<ESMA_QUESTION_59>
The ABBL does not understand why this shall be a legal obligation, it shall be case by case when appropriate, furthermore mandating a discussion is an odd procedure if it is not documented properly something the association feel is too constraint full.
<ESMA_QUESTION_59>
Have you already put in place organisational arrangements that comply with these requirements?

<ESMA_QUESTION_60>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_60>
How would you need to change your processes to meet the requirements?

<ESMA_QUESTION_61>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_61>
What costs would you incur in order to meet these requirements?

<ESMA_QUESTION_62>
As for other proposals, the direct cost may not be self-evident at this stage but it will be through inflexibilities, time consuming procedures… or worse forgiving of hedging because it appears as too complex.
<ESMA_QUESTION_62>

1.11. [bookmark: _Toc388455524]Remuneration 

Do you agree with the definition of the scope of the requirements as proposed? If not, why not?

<ESMA_QUESTION_63>
Clearly no, the ABBL does not agree.  Although there is an implicit duty to work in the interests of the investor, as in any other industry that is for profit one objective is being remunerated according to the services/products offered which may be part of a “commercial objective” but that does not mean they are necessarily against the client’s interests. The association preference would be to phrase the proposal in a way that emphasis the need for alignment of interests or requirement to take client’s interest into account while advising them. The ABBL would as well point to the fact that a large part of MIFID rules discuss conflicts of interests.
<ESMA_QUESTION_63>
Do you agree with the proposal with respect to variable remuneration and similar incentives? If not, why not?

<ESMA_QUESTION_64>
No, the ABBL does not agree.  The components of a variable remuneration are multiple, compliance is one element of them, and conceptually this approach is akin to saying that meeting commercial objectives is incompatible with meeting compliance ones. The ABBL does not think this is true and this would be a wrong message to share, although what is certain is that the more prescriptive the approach and the more paper work is required mostly just to abide by procedures the less incentivising it is. That is why the association pleads for the definition of a reasonable framework that allows commercial proactivity and responsiveness while being fair and transparent. At this stage the proposals go to far on the rigidity side and are likely to be wrongly interpreted both by clients and by users.
<ESMA_QUESTION_64>

1.12. [bookmark: _Toc388455525]Fair, clear and not misleading information

Do you agree that the information to retail clients should be up-to-date, consistently presented in the same language, and in the same font size in order to be fair, clear and not misleading? 

<ESMA_QUESTION_65>
No, the ABBL does not agree to this. Naturally client information shall be clear and not misleading, but the association does not understand why it could only be in one language, this is highly limitative and does not recognises the client diversity. Many products issue documents in a different language than the client’s one, but that does not matter as long as the client is able to understand it. This limitation will be detrimental for private banking clients in open services/products platforms, many of these clients prefer a good product with a documentation in a different language (often English) than a poor one in their native language. This would have as a consequence to force IFS to translate all documents, a non-sense. In addition the retail category of client is the most diverse catering to the really low investment retail clients up to medium or large corporates, ESMA proposals shall take that factor into account a proposes some flexibilities around requirements targeting this MIFID category. In addition, the ABBL believes that many efforts will come from the PRIPS in terms of standardised information so that efforts shall not be misplaced between product managers/manufacturers and distributors. 
<ESMA_QUESTION_65>
Do you agree that the information about future performance should be provided under different performance scenarios in order to illustrate the potential functioning of financial instruments?

<ESMA_QUESTION_66>
The association understanding is that it is already the case, a fair assessment of future performance shall be provide with a good and bad scenario. 
<ESMA_QUESTION_66>
Do you agree that the information to professional clients should comply with the proposed conditions in order to be fair, clear and not misleading? Do you consider that the information to professional clients should meet any of the other conditions proposed for retail clients? 

<ESMA_QUESTION_67>
No, the association does not agree.  One feature of Professional clients is that they shall be considered to have sufficient knowledge, in exchange they may benefit from more flexible solutions than retail clients. Or in a different way one in exchange of increased protection through disclosure retail clients are confronted to a more standardised and more rigid business process. 
<ESMA_QUESTION_67>

1.13. [bookmark: _Toc388455526]Information to clients about investment advice and financial instruments

Do you agree with the objective of the above proposals to clarify the distinction between independent and non-independent advice for investors?

<ESMA_QUESTION_68>
Yes, it is necessary, although one shall not loose sight of the fact that this does not impact the intrinsic quality of the advise, both can be as good or as bad as the other and both will be confronted to market fluctuations independent from the IF.
<ESMA_QUESTION_68>
Do you agree with the proposal to further specify information provided to clients about financial instruments and their risks?

<ESMA_QUESTION_69>
No, the association does not agree.  It considers that current MiFID 1 requirements already meet the needs and require firms to clearly explain the risks linked to financial instruments. One may note that besides the document, the recourse to a relationship manager or adviser is also important in the exchange of views part and explanation that may be offered orally. The ABBL questions the need to rely only on hard “paper” documents many of which will end up at best in a drawer. Furthermore, because of other requirements firms cannot give unsuitable advice and need to warn clients that want to perform an inappropriate investment. These measures are sufficient thus the association disagrees with the proposed advice, because of the risk of considering all financial investments as potentially toxic products.  In addition the PRIPS regulation will cover many of the requirements envisaged and should thus stop there, the discussion between an adviser and its investor is also an opportunity to exchange.

The association is also dubitative on the requirements about the broad or restricted universe of financial instruments. For example if an investors goes to a fund house the universe may be very wide but composed of funds only, if “advertised” as a fund house why would that IF needs to analyse other products. In addition selection of intermediaries or investment is part of the task to be performed by the IF the notion of large universe does not add value to the advice per se.

As a last remark, the ABBL notice again the highly rigid and prescriptive nature of the requirement which are not proportionate, according to us. It is always easy and free to ask for more information, transparency… but it cost to produce it and it is frustrating if it is not read or used. To accommodate this risk, it may be useful to rely on information provided in a standardised format through Websites and provide information on an ad hoc or on demand basis in branches, it is of little use to flood the investor with information that he/she  is not willing to use. 
<ESMA_QUESTION_69>
Do you consider that, in addition to the information requirements suggested in this CP (including information on investment advice, financial instruments, costs and charges and safeguarding of client assets), further improvements to the information requirements in other areas should be proposed? If yes, please specify, by making reference to existing requirements in the MiFID Implementing directive.

<ESMA_QUESTION_70>
No, it is more than complete. Again asking for more does not cost anything, but the cost of production and maintance shall be waited according to the individual and collective benefits at IF level, the ABBL considers that the equation is clearly uneven on that front.
<ESMA_QUESTION_70>

1.14. [bookmark: _Toc388455527]Information to clients on costs and charges 

Do you agree with the proposal to fully apply requirements on information to clients on costs and charges to professional clients and eligible counterparties and to allow these clients to opt-out from the application of these requirements in certain circumstances?

<ESMA_QUESTION_71>
For these categories of clients, which are supposed to be knowledgeable and well informed the ABBL would prefer to rely on a “on demand” approach and explanation rather than considering them retail. The idea behind this is that these clients are willing to exchange flexibility against paper work.
<ESMA_QUESTION_71>
Do you agree with the scope of the point of sale information requirements? 

<ESMA_QUESTION_72>
The ABBL does not agree.  Firstly although the requirement level for transparency between MIFID I and II has increased, the issue is first and foremost to help an investor make a choice between different products. In that respect there shall be a trade off between the pertinence of information and the availability of it and as a consequence the risk for the intermediaries in the chain if unable to access or present such information. As an example the transaction costs of a funds are not self evident to know if not published by the fund itself, then in case of products relying on a benchmark the difference of performance and that benchmark may indicate part of the functioning costs, an information of use for clients.

The association considers that extensive work has been devolved to the PRIPS/KIID which is supposed to present a good picture of the relevant information of use for investors. The advantage is that that is the most relevant party produces information once. A consequence of each IF having to assess if not guess the fee structure of third party products is the risk of divergence as this would be based on a judgement. 

The ABBL is of the view that requiring firms to design a process to identify a suitable product for a client and then when found to check if there is not a so-called “cheaper and less complex” is nice in theory. However beyond the fact that it implies that IF are unfair to their client this requirement does not take into account the fact that beyond product selection there is a process and that the ideal alternative product if it exists may not be offered for sale in that jurisdiction or to that very client. In that respect in many case to be realistic a product that is too simple will often have to be a compromise between benefits, risks and complexity.

The ABBL questions as well the depth of the requirement, these information shall be presented in a standardised format, ideally again rely on modern tools like an web-based interface that may be used in branches and rely in this case on typical scenarios like: an investor with X euro to invest over a T period of time will be faced with that type of costs. What is consuming is the impact of simulating each specific transaction before hand the operational implications of these requirements are very important and are very likely to discourage firms from proposing instruments to clients.  

The requirement also seem to confuse the different types of products and put every instruments in the same basket, the ABBL does not see any value to such an approach for “direct” instruments like shares, bonds, the IF fee structure shall be informative enough. 

In summary, the association does not agree with the requirement to calculate / simulate concrete costs for each transaction, as proposed in the consultation paper.  It believes that beyond the real difficulties to do so on an individual transaction basis the availability of individualised data is not always guaranteed and accordingly that the and costs of this requirement are disproportionate compared to the added-value for the client, who should be informed of the fees, commissions and other costs in a general manner.
<ESMA_QUESTION_72>
Do you agree that post-sale information should be provided where the investment firm has established a continuing relationship with the client? 

<ESMA_QUESTION_73>
Not as presented in the current proposal. Information about cost shall be transparent but also “manageable” by the client, it could be kept on demand in a detailed manner, but it is also good to be reminded that information is already available via account statements, therefore an additional level of documentation may present more inconvenient than the current approach. There are in addition cases where providing that information is probably not feasible for example if a client purchases a third party structured product, the association does not believe that the custody bank should be obliged to calculate the exact internal fees of this products at an individual level, even more as it often does not hold this information.

We believe that product manufacturers could if required make this information available to clients for a “default client” just like the KIID/PRIPS may do.
<ESMA_QUESTION_73>
Do you agree with the proposed costs and charges to be disclosed to clients, as listed in the Annex to this chapter? If not please state your reasons, including describing any other cost or charges that should be included.

<ESMA_QUESTION_74>
[bookmark: _GoBack]The ABBL does not agree with the requirement to make detailed simulations of the costs related to certain products, such as mentioned.  it believes that transparent general information about costs and fees should be given to clients (as is the case today), but not that simulations such as in the examples should be made.  Also, the association does not believe that firms should be obliged to provide with information regarding costs that are internal to certain (structured) products, and even more if these are manufactured by a third party.

The big picture shall not be forgotten, if disproportionate costs and efforts are imposed what would remain as value for the client and the IF to engage in some transactions in the end transparency has a cost but when that cost goes frontally against the a reasonable business model questions shall serve as a warning as higher costs are likely to be transferred in the end to clients. 

Additionally the ABBL does not consider mark-ups as additional cost, they are a margin taken by intermediaries for their remuneration, notably to account for liquidity differences between different types of markets.

As conclusion, the association invites ESMA to consider regulations in their broader scope, MIFID shall not solve all regulatory issues, the PRIPS, UCITS KIID or prospectus regulations are proposing material documents to be addressed to the investors to support IF communication or discussions between an IF and an investor.
<ESMA_QUESTION_74>
Do you agree that the point of sale information on costs and charges could be provided on a generic basis? If not, please explain your response. 

<ESMA_QUESTION_75>
For the ABBL, it is unavoidable if one wants to preserve a decent balance between costs and benefits.
<ESMA_QUESTION_75>
Do you have any other comments on the methodology for calculating the point of sale figures?

<ESMA_QUESTION_76>
The level of complexity of understanding the data shall not overcome the benefits of providing that information. ESMA and CESR as well as local regulators have conducted numerous surveys on financial literacy of clients, simplification shall be the goal in the ABBL’s view. ESMA approach is too much focused on one single set of products that have highly predictable outcomes, which on financial market is rarely the case, furthermore clients may with all the beset intent in the world not keep the product during the advised period, some times too short, others too long. 

The proposed level of prescription therefore goes too far. The consequence for the client is likely to be confusion and difficulties to determine the relevant factors, as an example if transactions costs have to be taken into account in a packaged financial instrument what is the value of that information if it represents only a few basis points compared to a management fee of 1%, shall the investor “drop” one product that otherwise is fit for purpose because internal trading fees are a bit too high? The EU Institutions have tried to work on simplified document to inform clients these shall be the basis upon which to build transparency and they shall inform investors at the appropriate level.
<ESMA_QUESTION_76>
Do you have any comments on the requirements around illustrating the cumulative effect of costs and charges?

<ESMA_QUESTION_77>
As mentioned above for the ABBL  these requirements are disproportionate and not necessarily in the best interest of the client, as it may increase costs or discourage the sale of products. In addition clients have different perspective and invest according to various scenarios that may be interrupted in the life of the planned investment. Namely IF can only foresee standard or typical scenarios for example if clients enter a product supposed (presented) with a holding period of 5 years and leave before, no one can predetermine the true cost for the client. That is why these scenarios are in some respect illusory and shall serve only as illustration of example behaviours.
<ESMA_QUESTION_77>
What costs would you incur in order to meet these requirements?

<ESMA_QUESTION_78>
In the ABBL light, is difficult to give an exact amount, but the costs would be very important. Again the pain is likely to be coming from indirect costs of more rigid structure, less initiatives and narrowing the scope of products offered to client for their savings goal. 
<ESMA_QUESTION_78>

1.15. [bookmark: _Toc388455529]The legitimacy of inducements to be paid to/by a third person 

Do you agree with the proposed exhaustive list of minor non-monetary benefits that are acceptable? Should any other benefits be included on the list? If so, please explain. 

<ESMA_QUESTION_79>
No, the ABBL thinks it is first important to have the context in mind, these apply to independent advisers or portfolio managers, in these cases the principle of an exhaustive list may make some sense, the association may add for example research and even if the list is exhaustive taking point 5.iii is subject to interpretation hospitality for one person is not the same for another, in other words is a 1.000 euros lunch expensive or not?

The concept of an exhaustive list further does not take into consideration all channels or set ups that may be used, it is probably too generic and forces IFs to converge to one single model only, which is not compatible with a dynamic and competitive financial ecosystem.

The ABBL considers as well that research is not part of inducements, and that the consequence of imposing paying for research will be much more detrimental to the economy than staying put. 
<ESMA_QUESTION_79>
Do you agree with the proposed approach for the disclosure of monetary and non-monetary benefits, in relation to investment services other than portfolio management and advice on an independent basis?

<ESMA_QUESTION_80>
The ABBL does not agree. If these are authorised why list them, what is the added value to a client knowing that its portfolio manager was invited to a seminar and the cost of it. In addition as presented in the proposal it appears as if these have to be constantly upgraded and monitored, something which is probably useless. 

Another element to take into account is the fact that linking one fee/commission to a specific investor is not always doable nor worthwhile, if over a year the investor has indirectly paid several tenth of a cent in exchange of a service received what is the material value of such an information compared to the cost for the IF to analyse and produce that figure. Indirectly this is amount to a tentative ban of a service that has been agreed in level one after lengthy discussions.

The association would opt for a more pragmatic approach of disclosing that information on the website of the IF in generic manner “we can accept this or that minor benefit in the course of our business, if you want to know more please contact…” in addition problems will be compounded if that information has to be presented individually (even a 1.000 euros bill may only represent a few cent per client) and subject to materiality significance.
<ESMA_QUESTION_80>
Do you agree with the non-exhaustive list of circumstances and situations that NCAs should consider in determining when the quality enhancement test is not met? If not, please explain and provide examples of circumstances and situations where you believe the enhancement test is met. Should any other circumstances and/or situations be included in the list? If so, please explain.

<ESMA_QUESTION_81>
The ABBL clearly shares the point of view of many participants at the hearing: as presented this (para 10.i, page 124)  amounts to refusing to recognise that the level 1 compromise authorised 2 models for distributions one through independent advisers, the second through dependent ones. The ABBL notes by the way that quality of advise may be higher in the second case.  

The ABBL takes note that ESMA expressed during the hearing that paragraph 11 of the box is in some ways a derogation to number 10, the association urges ESMA to clearly reflect that point of view in its advice to the EU Commission. 

Concretely the ABBL feels that the question is enhancing the quality for the client not what will be done with the proceeds furthermore contrary to ESMA’s views inducements in the course of distribution of financial instrument may be a part of the firm source of revenues as it is a way to facilitate the client’s life pay one fee instead of several. Examples of the UK RDR seem to demonstrate low account retail clients are no more serve (low value is below 100.000 pounds) and they are the ones supposed to be protected and invited to invest for their long term needs. An approach that frightens these clients or pushes them out of the investment arena is not a good long-term economic policy. And even more so when the time horizon envisaged is less than 2 years at current financial education level.
<ESMA_QUESTION_81>
Do you anticipate any additional costs in order to comply with the requirements proposed in this chapter? If yes, please provide details.

<ESMA_QUESTION_82>
It is clear in the ABBL’s understanding that the outcome will be a situation where independently advised clients will be confronted to additional costs in excess of the current set up (or dependent clients). The experience of the UK RDR seems to point in that direction as well, transparency has a cost that is more than the current situation at end client level. IT, maintenance, spreading of information, additional arrangements, and revision of contracts are all cost that will come on top of the current model. This concept is thus not ideal for low value accounts, the association still urges for a reasonable level of prior disclosure with the requirement to inform precisely ex-post upon request.

The ABBL does not support the concept mentioned under paragraph 13 i and above all ii, it shall be the IF freedom to allocate its revenues sources in the way that best fits its situation without the need to disclose how they are used, firstly in many situation these inducement are for the investor a convenient way to pay fees and then what would happen in case an IF breaches its proposed practice will it be fined and how and in the end there does not see the benefits of requiring 13.ii in light of the cost of introducing this tracking system.
<ESMA_QUESTION_82>

1.16. [bookmark: _Toc388455530]Investment advice on independent basis 

Do you agree with the approach proposed in the technical advice above in order to ensure investment firm’s compliance with the obligation to assess a sufficient range of financial instruments available on the market? If not, please explain your reasons and provide for alternative or additional criteria.

<ESMA_QUESTION_83>
The ABBL does not agree with the proposal notably regarding the scope of products, in some respect it may be better to rely on 10 funds or structured products providers than say one can access all bonds and shares across the globe and only propose a few products. Through brokerage one can access a variety of products that does not imply added value. An argument that the association considers may explain that not enough emphasis is put on the quality of advice. Focusing only on quantitative criteria is not sound, and the approach is a bit too rigid. In the end if a client goes to an IF that explicitly present itself as say a fund house, why wouldn’t that be sufficient, the client will know what to expect and other wise walk out. 
<ESMA_QUESTION_83>
What type of organisational requirements should firms have in place (e.g. degree of separation, procedures, controls) when they provide both independent and non-independent advice?

<ESMA_QUESTION_84>
Many models may arise, at this moment the ABBL feels that leaving options open is more important than closing doors. Therefore emphasis shall be made on the disclosure of the service to clients if both are available so that a discussion on the cost and benefits may take place between the client and its IF. probably it would be more difficult to manage if a single client is choosing both models at the same time with the same firm and representative. This said as long as it remains clear under which interaction model the client is, why not allow for a twin model, no specific oversight shall be brought on top of the proposal.
<ESMA_QUESTION_84>
Do you anticipate any additional costs in order to comply with the requirements proposed in this chapter? If yes, please provide details.

<ESMA_QUESTION_85>
the ABBL considers that it is unavoidable to have additional costs, not only in the set up phase but during the life of the service, indirect cost of supervision may be higher to ensure constant respect of the scope of products, chasing potential unexpected retrocessions… and probably that cost would also come from reduced revenue sources once the universe of products will be forced to standardisation.
<ESMA_QUESTION_85>

1.17. [bookmark: _Toc388455531][bookmark: _Toc381364939][bookmark: _Toc381365017][bookmark: _Toc381366227][bookmark: _Toc381611368]Suitability 

Do you agree that the existing suitability requirements included in Article 35 of the MiFID Implementing Directive should be expanded to cover points discussed in the draft technical advice of this chapter? 

<ESMA_QUESTION_86>
No, the ABBL does not agree.  Firstly the scope at level one has not changed that dramatically to suggest such a detailed review in level 2 measures. Then the approach confuses too much all clients as if they were all the same requiring the same services, products… and thirdly the excessive level of prescription may in some manner hurts the quality of the outcome, advice is also an interactive process where client’s preferences are assessed, discussed, reflected upon… for example point ix presupposes that the product/service proposed are by default not the most appropriate, a strange situation. This is aggravated by the fact that process because it will become law at some point may end up in a pure mechanistic manoeuvre with no value added for client. It obliviates as well the fact that some products may not be available at the time to that IF for that client even if they may be superior, in theory. 

The association is as well not in favour of the concept of suitability report unless on request, notably it is not necessarily appropriate under all types of interaction with the IF and time wise it is not clear when it has to be produced, then from a procedural aspect if produced and given to the client what is the point if it is directly forwarded to the bin. 
<ESMA_QUESTION_86>
Are there any other areas where MiFID Implementing Directive requirements covering the suitability assessment should be updated, improved or revised based on your experiences under MiFID since it was originally implemented?

<ESMA_QUESTION_87>
We believe that MiFID 1 rules are sufficiently clear in this respect.
<ESMA_QUESTION_87>
What is your view on the proposals for the content of suitability reports? Are there additional details or requirements you believe should be included, especially to ensure suitability reports are sufficiently ‘personalised’ to have added value for the client, drawing on any initiatives in national markets?

<ESMA_QUESTION_88>
The ABBL is not highly favourable as explained in Q86, on the concept of by default providing this report. One has to notice that it may be subject to a careful wording balance and that in the process, the association reminds of the current low level of financial literacy which is not adequate for such report. In addition the “disadvantages of a given product” is an odd requirement basically baring the fact that market fluctuates the product proposed shall satisfy the client’s need.  A client that has received or may check the KIID/PRIPS to have a better understanding of pro and cons of the product, why repeat that in a different format (that by the way will not be harmonised). 
<ESMA_QUESTION_88>
Do you agree that periodic suitability reports would only need to cover any changes in the instruments and/or circumstances of the client rather than repeating information which is unchanged from the first suitability report?

<ESMA_QUESTION_89>
No, although limiting it to material changes is appropriate, the client’s originated ones cannot be mandated as they are coming from client information which may not be updated on time. As an example if the client has a child, divorce, buy/sell a house that may not be know by the IF. 
<ESMA_QUESTION_89>

1.18. [bookmark: _Toc388455532]Appropriateness 

Do you agree the existing criteria included in Article 38 of the Implementing Directive should be expanded to incorporate the above points, and that an instrument not included explicitly in Article 25(4)(a) of MiFID II would need to meet to be considered non-complex?

<ESMA_QUESTION_90>
Following the Hearing discussions it is not clear, in the ABBL view the current article of MIFID I level 2 may be enough.
<ESMA_QUESTION_90>
Are there any other areas where the MiFID Implementing Directive requirements covering the appropriateness assessment and conditions for an instrument to be considered non-complex should be updated, improved or revised based on your experiences under MiFID I?

<ESMA_QUESTION_91>
for the ABBL, no.
<ESMA_QUESTION_91>

1.19. [bookmark: _Toc388455533]Client agreement 

Do you agree that investment firms should be required to enter into a written (or equivalent) agreement with their professional clients, at least for certain services? If yes, in which circumstances? If no, please state your reason. 

<ESMA_QUESTION_92>
The ABBL agrees as long as this is a the outset of the provision of a service, but not necessarily at transaction level. 
<ESMA_QUESTION_92>
Do you agree that investment firms should be required to enter into a written (or equivalent) agreement for the provision of investment advice to any client, at least where the investment firm and the client have a continuing business relationship? If not, why not?

<ESMA_QUESTION_93>
The ABBL does not agree.  It considers that investor protection and suitability in particular, apply in any case, be there a written advisory agreement or not. As a basis a contract shall be signed once entering into a s specific service, but not necessarily at each interaction more over if this shall be marked by a formal signature... on paper. This approach may not be convenient for example for phone orders, although the client entering into an advisory relation shall be knowing where he/she puts its feet, a process done once at the first advice.
<ESMA_QUESTION_93>
Do you agree that investment firms should be required to enter into a written (or equivalent) agreement for the provision of custody services (safekeeping of financial instruments) to any client? If not, why not?

<ESMA_QUESTION_94>
The ABBL has a similar view as for previous questions on the contractual topic. A framework agreement shall be acknowledge but no such agreement shall be sought at each custody of a new product. This will make retail client life complex for no added value if they have to agree on each and every custody agreement instrument by instrument.
<ESMA_QUESTION_94>
Do you agree that investment firms should be required to describe in the client agreement any advice services, portfolio management services and custody services to be provided? If not, why not?

<ESMA_QUESTION_95>
No, these information are for the general terms and conditions by default. This shall be left to each IF discretion to reference them in a special agreement. Regarding portfolio management services as the client hands over the management of its wealth to the IF a more comprehensive document may set the border of the service and having it in written form is a must. 
<ESMA_QUESTION_95>

1.20. 



1.21. [bookmark: _Toc388455534]Reporting to clients 

Do you agree that the content of reports for professional clients, both for portfolio management and execution of orders, should be aligned to the content applicable for retail clients?

<ESMA_QUESTION_96>
Yes.
<ESMA_QUESTION_96>
Should investment firms providing portfolio management or operating a retail client account that includes leveraged financial instruments or other contingent liability transactions be required to agree on a threshold with retail clients that should at least be equal to 10% (and relevant multiples) of the initial investments (or the value of the investment at the beginning of each year)?

<ESMA_QUESTION_97>
No, the ABBL feels that the level of 10% is not appropriate and that these arrangement shall be left to the discretion of the counterparties notably in during discussion on the portfolio or investment goals of the clients. This reporting is a consequence of the risk appetite of the client which is tested during the suitability process.
<ESMA_QUESTION_97>
Do you agree that Article 43 of the MiFID Implementing Directive should be updated to specify that the content of statements is to include the market or estimated value of the financial instruments included in the statement with a clear indication of the fact that the absence of a market price is likely to be indicative of a lack of liquidity?

<ESMA_QUESTION_98>
Yes but in the ABBL understanding this shall be clearly stated as a best effort basis when no market price are available. 
<ESMA_QUESTION_98>
Do you consider that it would be beneficial to clients to not only provide details of those financial instruments that are subject to TTCA at the point in time of the statement, but also details of those financial instruments that have been subject to TTCA during the reporting period?

<ESMA_QUESTION_99>
No, for the ABBL this information should be disclosed to clients at the time of the TTCA.
<ESMA_QUESTION_99>
What other changes to the MiFID Implementing Directive in relation to reporting to clients should ESMA consider advising the Commission on?

<ESMA_QUESTION_100>
None.
<ESMA_QUESTION_100>

1.22. [bookmark: _Toc388455536]Best execution 

Do you have any additional suggestions to provide clarity of the best execution obligations in MiFID II captured in this section or to further ESMA’s objective of facilitating clear disclosures to clients?

<ESMA_QUESTION_101>
No. In the ABBL view, many of the information is too detailed for most retail investors centre of interest, in some respect it can be assumed that if an IF does not offer the required place of execution the client will find other arrangements. Therefore the association would plead to have this information disclosed on Internet website, which may be accessed in branches and not formally printed and handed to each and every client. 
<ESMA_QUESTION_101>
Do your policies and your review procedures already the details proposed in this chapter? If they do not, what would be the implementation and recurring cost of modifying them and distributing the revised policies to your existing clients? Where possible please provide examples of the costs involved.

<ESMA_QUESTION_102>
The ABBL thinks they  do not entirely.  The additional costs would amount to hiring extra resources +/- 100.000€/annum and informing clients of changes +/- 50.000€ one off for a medium sized institution.
<ESMA_QUESTION_102>

1.23. [bookmark: _Toc388455537]Client order-handling

Are you aware of any issues that have emerged with regard to the application of Articles 47, 48 and 49 of the MiFID Implementing Directive? If yes, please specify.

<ESMA_QUESTION_103>
No.
<ESMA_QUESTION_103>

1.24. [bookmark: _Toc388455538]Transactions executed with eligible counterparties

Do you agree with the proposal not to allow undertakings classified as professional clients on request to be recognised as eligible counterparties?

<ESMA_QUESTION_104>
The ABBL agrees as there were to our knowledge very few if none that have been received with a request since MiFID 1 entered into force.
<ESMA_QUESTION_104>
For investment firms responding to this consultation, how many clients have you already classified as eligible counterparties using the following approaches under Article 50 of the MiFID Implementing Directive: 

<ESMA_QUESTION_105>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_105>
For investment firms responding to this consultation, what costs would you incur in order to meet these requirements?

<ESMA_QUESTION_106>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_106>

1.25. [bookmark: _Toc388455539][bookmark: _Toc372101581]
Product intervention 

Do you agree with the criteria proposed?

<ESMA_QUESTION_107>
In principle, the ABBL agrees, however the issue is more in the granularity of the approach and where the cursor lies at NCAs/ESMA, for example, what are the meanings of 4.i.b multiple layers of costs, or d nature and scale of risk… the ABBL would like to remind ESMA that it is not because a product is “complex” that it is a bad product, it is not because it appears risky that it is a bad product, the issue is that a given product shall be addressed to the “right” investor, therefore the suitability/appropriateness tests.
<ESMA_QUESTION_107>
Are there any additional criteria that you would suggest adding?

<ESMA_QUESTION_108>
No. the ABBL considers that there may already be too many.
<ESMA_QUESTION_108>


[bookmark: _Toc388455540]Transparency

1.26. [bookmark: _Toc388455541]Liquid market for equity and equity-like instruments

Do you agree with the liquidity thresholds ESMA proposes for equities? Would you calibrate the thresholds differently? Please provide reasons for your answers.

<ESMA_QUESTION_109>
The ABBL would have opted for the proposed scenario 1, in its view only the most liquid among the liquid shares shall be the basis of the EU wide liquid instruments. The ABBL would have a preference for ESMA being able to change the threshold when markets deviates too much from standards/historic patterns instead of fixed regulatory criteria that will change only once every 5 years at review of the regulation.
<ESMA_QUESTION_109>
Do you agree that the free float for depositary receipts should be determined by the number of shares issued in the issuer’s home market? Please provide reasons for your answer.

<ESMA_QUESTION_110>
Yes
<ESMA_QUESTION_110>
Do you agree with the proposal to set the liquidity threshold for depositary receipts at the same level as for shares? Please provide reasons for your answer. 

<ESMA_QUESTION_111>
Yes
<ESMA_QUESTION_111>
Do you agree with the liquidity thresholds ESMA proposes for depositary receipts? Would you calibrate the thresholds differently? Please provide reasons for your answers.

<ESMA_QUESTION_112>
For the ABBL they shall be aligned on the shares determination process.
<ESMA_QUESTION_112>
Do you agree that the criterion of free float could be addressed through the number of units issued for trading? If yes, what de minimis number of units would you suggest? Is there any other more appropriate measure in your view? Please provide reasons for your answer.

<ESMA_QUESTION_113>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_113>
Based on your experience, do you agree with the preliminary results related to the trading patterns of ETFs? Please provide reasons for your answer.

<ESMA_QUESTION_114>
Yes
<ESMA_QUESTION_114>
Do you agree with the liquidity thresholds ESMA proposes for ETFs? Would you calibrate the thresholds differently? Please provide reasons for your answers, including describing your own role in the market (e.g. market-maker, issuer etc).

<ESMA_QUESTION_115>
As for shares, in the ABBL view only the most highly liquid instruments shall fall in the scope, therefore considering instruments traded 20 times a day does not appear as liquid enough
<ESMA_QUESTION_115>
Can you identify any additional instruments that could be caught by the definition of certificates under Article 2(1)(27) of MiFIR? 

<ESMA_QUESTION_116>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_116>
Based on your experience, do you agree with the preliminary results related to the trading patterns of certificates? Please provide reasons for your answer.

<ESMA_QUESTION_117>
Yes
<ESMA_QUESTION_117>
Do you agree with the liquidity thresholds ESMA proposes for certificates? Would you calibrate the thresholds differently? Please provide reasons for your answer.

<ESMA_QUESTION_118>
No for the same reasons as mentioned for shares or ETF, in the ABBL view only the most liquid instruments shall be caught.
<ESMA_QUESTION_118>
Do you agree that the criterion of free float could be addressed through the issuance size? If yes, what de minimis issuance size would you suggest? Is there any other more appropriate measure in your view? Please provide reasons for your answer.

<ESMA_QUESTION_119>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_119>
Do you think the discretion permitted to Member States under Article 22(2) of the Commission Regulation to specify additional instruments up to a limit as being liquid should be retained under MiFID II?

<ESMA_QUESTION_120>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_120>

1.27. [bookmark: _Toc386537100][bookmark: _Toc388455542]Delineation between bonds, structured finance products and money market instruments

Do you agree with ESMA’s assessment concerning financial instruments outside the scope of the MiFIR non-equity transparency obligations? 

<ESMA_QUESTION_121>
The ABBL would invite ESMA to consider the upcoming EU regulation of Money Market Funds as falling in the category.
<ESMA_QUESTION_121>

1.28. [bookmark: _Toc381888747][bookmark: _Toc388455543]The definition of systematic internaliser

For the systematic and frequent criterion, ESMA proposes setting the percentage for the calculation between 0.25% and 0.5%. Within this range, what do you consider to be the appropriate level? Please provide reasons for your answer. If you consider that the threshold should be set at a level outside this range, please specify at what level this should be with justifications.

<ESMA_QUESTION_122>
The ABBL does not agree, it considers the levels of .25% and .5% too low, in addition they may influence a firm behaviour but on an ex post basis, the reference to quarterly period is too frequent. Regarding the illiquid instruments trading once a day is too low, it should be set as several transactions per day, the ABBL points to the risk that this rule will create if SIs stop trading in a given instrument, this will not necessarily be in favour of either clients nor issuers; a market that is active is a reason why investors are attracted to a market (investment) and why issuers want to be listed, in the end the place of trading matters less for them.
<ESMA_QUESTION_122>
Do you support calibrating the threshold for the systematic and frequent criterion on the liquidity of the financial instrument as measured by the number of daily transactions? 

<ESMA_QUESTION_123>
That factor is part of the equation for the ABBL, the depth of market is measured in terms of transactions and value, in the case of equities like market this factor is of course even more relevant, a reason why in the liquidity threshold the right level shall be found. 
<ESMA_QUESTION_123>
For the substantial criterion, ESMA proposes setting the percentage for the calculation between 15% and 25% of the total turnover in that financial instrument executed by the investment firm on own account or on behalf of clients and between 0.25% and 0.5% of the total turnover in that financial instrument in the Union. Within these ranges, what do you consider to be the appropriate level? Please provide reasons for your answer. If you consider that the thresholds should be set at levels outside these ranges, please specify at what levels these should be with justifications.

<ESMA_QUESTION_124>
In the ABBL view the approach proposed although it may make some sense for one or 2 instruments in a given IF will be complex on an operational basis to be assessed trade by trade instrument by instrument. The ABBL would opt for 30% of trades traded in SI as a qualifying factor. Regarding the representativeness in the EU total turnover the percentages proposed are definitely too low for the less liquid segment of the liquid instruments with the risk that trading will not go to a RM or other MTF if a SI stops trading.
<ESMA_QUESTION_124>
Do you support thresholds based on the turnover (quantity multiplied by price) as opposed to the volume (quantity) of shares traded? Do you agree with the definition of total trading by the investment firm? If not please provide alternatives and reasons for your answer.

<ESMA_QUESTION_125>
No, the 2 parameters are key for equities markets that are qualified by frequent trades and high value achieved through numerous transactions. The notion of total trading by an IF is also an odd concept that is not well defined (across products, for that instrument…).
<ESMA_QUESTION_125>
ESMA has calibrated the initial thresholds proposed based on systematic internaliser activity in shares. Do you consider those thresholds adequate for: 

<ESMA_QUESTION_126>
No, in the ABBL view the liquidity and SI thresholds shall apply only to the most actively traded instruments in the most active IF trading. The association understands that a compromise shall be found between on platform traded instruments and their SI trading but it fears that setting criteria too low will on the other hand be detrimental to many smaller or medium sized IF; ESMA has to keep in mind that the cost to comply to the SI status is extremely high and above all for IF that are not necessarily will to be SI, the approach has shifted from the MIFID I where it was on a voluntary basis that one qualified as SI to a threshold based approach where one is/may be qualified “by default” as SI.
<ESMA_QUESTION_126>
Do you consider a quarterly assessment of systematic internaliser activity as adequate? If not, which assessment period would you propose? Do you consider that one month provides sufficient time for investment firms to establish all the necessary arrangements in order to comply with the systematic internaliser regime? 

<ESMA_QUESTION_127>
To ensure that only the IFs willing to be active as SI are captured on the relevant markets, the ABBL would opt for yearly periods of reference.
<ESMA_QUESTION_127>
For the systematic and frequent criterion, do you agree that the thresholds should be set per asset class? Please provide reasons for your answer. If you consider the thresholds should be set at a more granular level (sub-categories) please provide further detail and justification.

<ESMA_QUESTION_128>
The ABBL considers that the trading patterns of these instruments is not appropriate to be referenced as “asset classes” and that a more granular option shall be introduced, namely government bonds are not the same as corporates, derivatives are not all the same either. The idea for the ABBL is that as much as possible the approach shall be granular and progressive, ESMA has to bear in mind that in the case of SI for non-equities EU markets enter a totally new territory, therefore the ABBL feels that regulation should opt for the most prudent and close to current status quo approach. The ABBL does not think this will contradict level 1 if the liquidity thresholds are set at prudent levels and if SI activity is set as well at extremely prudent level. As for shares the approach to SI has dramatically changed from MIFID I to MIFID II so that today IFs are captured by the status rather than elect for it. In the case of bonds this may have substantial impact for medium sized institutions that may not play in favour of a diversified ecosystem of orders execution, if medium sized IF do not opt for the SI status activity will switch to a club reserved to the largest EU (or global) players.
<ESMA_QUESTION_128>
With regard to the ‘substantial basis’ criterion, do you support thresholds based on the turnover (quantity multiplied by price) as opposed to the volume (quantity) of instruments traded. Do you agree with the definition of total trading by the investment firm? If not please provide alternatives and reasons for your answer.

<ESMA_QUESTION_129>
To the ABBL, both criteria are important, but they shall be understood as being different from equities markets, value and frequency is structurally dependent on the nature of the instrument and in the case of bonds in the time of trade in the maturity cycle. Thus criteria proposed are not wrong in themselves, but the level at which they are set shall be calibrated carefully.
<ESMA_QUESTION_129>
Do you agree with ESMA’s proposal to apply the systematic internaliser thresholds for bonds and structured finance products at an ISIN code level? If not please provide alternatives and reasons for your answer.

<ESMA_QUESTION_130>
The ABBL regrets that there may not be a more practical and sensitive approach.
<ESMA_QUESTION_130>
For derivatives, do you agree that some aggregation should be established in order to properly apply the systematic internaliser definition? If yes, do you consider that the tables presented in Annex 3.6.1 of the DP could be used as a basis for applying the systematic internaliser thresholds to derivatives products? Please provide reasons, and when necessary alternatives, to your answer.

<ESMA_QUESTION_131>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_131>
Do you agree with ESMA’s proposal to set a threshold for liquid derivatives? Do you consider any scenarios could arise where systematic internalisers would be required to meet pre-trade transparency requirements for liquid derivatives where the trading obligation does not apply?

<ESMA_QUESTION_132>
No, the derivatives instruments are much too diverse to set broad criteria, in addition many are tailor made which goes against the idea of creating scenarios. At this stage the market does not appear to be ready for standard criteria in the ABBL view.
<ESMA_QUESTION_132>
Do you consider a quarterly assessment by investment firms in respect of their systematic internaliser activity is adequate? If not, what assessment period would you propose?

<ESMA_QUESTION_133>
For the ABBL probably more than for shares the liquidity in these instruments is subject to volatility depending on the maturity cycle of the instrument, and given the fact that the qualification may come after a determined period an IF may be qualified as SI in a market/instrument that is no longer meeting the criteria, all adaptation cost forgone.
<ESMA_QUESTION_133>
Within the ranges proposed by ESMA, what do you consider to be the appropriate level? Please provide reasons for your answer. If you consider that the threshold should be set at a level outside this range, please specify at what level this should be with justifications and where possible data to support them.

<ESMA_QUESTION_134>
For the ABBL it is difficult to assess at this stage, but it invites ESMA to try to capture only the top of the most liquid instruments and the larger traders shall be attracted in the new regime in a first period that would allow for some form of testing. The association does not consider this approach in opposition to the level 1, ESMA may seek powers from the EU Commission to extend the scope once the markets have stabilised under the new regime.
<ESMA_QUESTION_134>
Do you consider that thresholds should be set as absolute numbers rather than percentages for some specific categories? Please provide reasons for your answer.

<ESMA_QUESTION_135>
The ABBL has no specific views as long as they are set to capture only the most active IFs/liquid instruments at the moment they are capturing too many products and IFs. Notably with regards to the frequency (weekly) that is not frequent or systematic for the ABBL (probably daily is the bare minimum).
<ESMA_QUESTION_135>
What thresholds would you consider as adequate for the emission allowance market?

<ESMA_QUESTION_136>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_136>

1.29. [bookmark: _Toc388455544]Transactions in several securities and orders subject to conditions other than the current market price

Do you agree with the definition of portfolio trade and of orders subject to conditions other than the current market price? Please give reasons for your answer?

<ESMA_QUESTION_137>
TYPE YOUR TEXT HERE 
<ESMA_QUESTION_137>

1.30. [bookmark: _Toc388455545]Exceptional market circumstances and conditions for updating quotes

Do you agree with the list of exceptional circumstances? Please give reasons for your answer. Do you agree with ESMA’s view on the conditions for updating the quotes? Please give reasons for your answer.

<ESMA_QUESTION_138>
In the ABBL opinion, SI may as well be able to withdraw their quotes under extremely volatile markets, in order to limit risks on their side, contrary to RM or MTF they may trade against their portfolio and the direction and volatility of market have an influence on their risk positions. Regarding quote updates, the ABBL considers that the price at SI is part of the market and shall evolve accordingly, as a counterpart to a trade SIs shall indeed be able to upgrade their quotes when market circumstances change.
<ESMA_QUESTION_138>

1.31. [bookmark: _Toc381888759][bookmark: _Toc388455546]Orders considerably exceeding the norm

Do you agree that each systematic internaliser should determine when the number and/or volume of orders sought by clients considerably exceed the norm? Please give reasons for your answer?

<ESMA_QUESTION_139>
For the ABBL SIs shall be able to set limit; however these may depend on the circumstances, like availability of an instrument or possibilities to access it via other sources. The issue in the association view has more to deal with situations where the SI cannot access the specific instrument and as a consequence has to limit client access via the SI facility, this measure shall serve as a protection in case of necessity which may not be used at all times, there are no reason to force an SI to limit itself via a fixed barrier if it can handle orders.
<ESMA_QUESTION_139>

1.32. [bookmark: _Toc388455547]Prices falling within a public range close to market conditions

Do you agree that any price within the bid and offer spread quoted by the systematic internaliser would fall within a public range close to market conditions? Please give reasons for your answer.

<ESMA_QUESTION_140>
The ABBL considers that this notion is too narrow and assumes that the SI has at all time all prices at which the instrument is trade, which would prevent medium sized and smaller institutions to provide these services.
<ESMA_QUESTION_140>

1.33. [bookmark: _Toc386616278][bookmark: _Toc388455548]Pre-trade transparency for systematic internalisers in non-equity instruments

Do you agree that the risks a systematic internaliser faces is similar to that of an liquidity provider? If not, how do they differ? 

<ESMA_QUESTION_141>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_141>
Do you agree that the sizes established for liquidity providers and systematic internalisers should be identical? If not, how should they differ?

<ESMA_QUESTION_142>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_142>


[bookmark: _Toc388455549]Data publication

1.34. [bookmark: _Toc388455550]Access to systematic internalisers’ quotes 

Do you agree with the proposed definition of “regular and continuous” publication of quotes? If not, what would definition you suggest?

<ESMA_QUESTION_143>
For the ABBL: Yes
<ESMA_QUESTION_143>
Do you agree with the proposed definition of “normal trading hours”? Should the publication time be extended? 

<ESMA_QUESTION_144>
For the ABBL: Yes, it implies that the SI hours ma be larger than RM/MTF, the issue will then be to ensure that in case of suspension of trading the information reaches on time the different entities.
<ESMA_QUESTION_144>
Do you agree with the proposal regarding the means of publication of quotes?

<ESMA_QUESTION_145>
The ABBL has no comment
<ESMA_QUESTION_145>
Do you agree that a systematic internaliser should identify itself when publishing its quotes through a trading venue or a data reporting service?

<ESMA_QUESTION_146>
Not entirely, for the ABBL one reason among others that lead to the creation of RM for trading purposes is the ease and anonymity of the counterpart but the certainty to find a willing buyer or seller, the risk may be that if the identity of the SI is revealed that it gives more trading information than necessary and thus risks to create positions against that specific counterparty. The risk is for sure less severe in case of equity like instruments but to ensure against unforeseen risk the ABBL is not supportive of the disclosure principle.
<ESMA_QUESTION_146>
Is there any other mean of communication that should be considered by ESMA?

<ESMA_QUESTION_147>
To the ABBL knowledge not specifically, however it would be interesting to leave doors open as market may evolve so that new channels shall not be banned outright so that the list shall be viewed as at least one channel among the proposed ones.
<ESMA_QUESTION_147>
Do you agree with the importance of ensuring that quotes published by investment firms are consistent across all the publication arrangements? 

<ESMA_QUESTION_148>
The ABBL would point the issue around latency, between trade, reporting and quoting which may imply price changes, SIs may be allowed some flexibilities.
<ESMA_QUESTION_148>
Do you agree with the compulsory use of data standards, formats and technical arrangements in development of Article 66(5) of MiFID II? 

<ESMA_QUESTION_149>
The ABBL wonders which standard could be used, but it may indeed be a nice idea.
<ESMA_QUESTION_149>
Do you agree with the imposing the publication on a ‘machine-readable’ and ‘human readable’ to investment firms publishing their quotes only through their own website?

<ESMA_QUESTION_150>
For the ABBL, yes at least for equity shares and similar instruments.
<ESMA_QUESTION_150>
Do you agree with the requirements to consider that the publication is ‘easily accessible’?

<ESMA_QUESTION_151>
The ABBL wonders what the “average reader” concept means, it would probably suffice to refer to a human reader
<ESMA_QUESTION_151>

1.35. [bookmark: _Toc388455551]Publication of unexecuted client limit orders on shares traded on a venue 

Do you think that publication of unexecuted orders through a data reporting service or through an investment firm’s website would effectively facilitate execution?

<ESMA_QUESTION_152>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_152>
Do you agree with this proposal. If not, what would you suggest?

<ESMA_QUESTION_153>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_153>

1.36. [bookmark: _Toc388455552]Reasonable commercial basis (RCB)

Would these disclosure requirements be a meaningful instrument to ensure that prices are on a reasonable commercial basis?

<ESMA_QUESTION_154>
The ABBL is of the opinion that this notion of RCB is a relatively illusory concept to determine, however one could point to the fact that the prices are in theory set by the buyer and seller (or equivalent) and that the intermediary platform is only providing the facilities to help these counterparts trade, which translate into the notion that the quotes may not be the property of the platform. The ABBL is not in favour of an exhaustive list to be disclosed with prices attached to each individual items, the notion of full transparency is as well undefined. 
<ESMA_QUESTION_154>
Are there any other possible requirements in the context of transparency/disclosure to ensure a reasonable price level?

<ESMA_QUESTION_155>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_155>
To what extent do you think that comprehensive transparency requirements would be enough in terms of desired regulatory intervention?

<ESMA_QUESTION_156>
The association is of the view that regulatory intervention is perhaps a step to far and that in practical life, it would be up to user of these data to go to court if it feels prices are excessive.
<ESMA_QUESTION_156>
What are you views on controlling charges by fixing a limit on the share of revenue that market data services can represent?

<ESMA_QUESTION_157>
The ABBL is opposed to this price controlling mechanism that will not take into account technology evolution just to name one area that may impact prices.
<ESMA_QUESTION_157>
Which percentage range for a revenue limit would you consider reasonable?

<ESMA_QUESTION_158>
The ABBL is opposed to this price controlling mechanism each IF or trading platform shall have the opportunity to develop its business model according to its market specific needs.
<ESMA_QUESTION_158>
If the definition of “reasonable commercial basis” is to be based on costs, do you agree that LRIC+ is the most appropriate measure? If not what measure do you think should be used?

<ESMA_QUESTION_159>
The ABBL thinks that this notion makes sense, however it does not understand the need to regulate in that area
<ESMA_QUESTION_159>
Do you agree that suppliers should be required to maintain a cost model as the basis of setting prices against LRIC+? If not how do you think the definition should be implemented?

<ESMA_QUESTION_160>
The ABBL is opposed to this price controlling mechanism each IF or trading platform shall have the opportunity to develop its business model according to its market specific needs.
<ESMA_QUESTION_160>
Do you believe that if there are excessive prices in any of the other markets, the same definition of “reasonable commercial basis” would be appropriate, or that they should be treated differently? If the latter, what definition should be used?

<ESMA_QUESTION_161>
The ABBL has no view on this issue, except that it does not support the definition via regulation of the reasonable price.
<ESMA_QUESTION_161>
Within the options A, B and C, do you favour one of them, a combination of A+B or A+C or A+B+C? Please explain your reasons.

<ESMA_QUESTION_162>
The ABBL supports none of these and would prefer instead to identify a set of criteria to take into account to help judge if a price is reasonable or not, but this notion shall be left to market and courts.
<ESMA_QUESTION_162>
What are your views on the costs of the different approaches?

<ESMA_QUESTION_163>
Pleaser refer to Q162 for the ABBL point of view
<ESMA_QUESTION_163>
Is there some other approach you believe would be better? Why?

<ESMA_QUESTION_164>
Pleaser refer to Q162 for the ABBL point of view
<ESMA_QUESTION_164>
Do you think that the offering of a ‘per-user’ pricing model designed to prevent multiple charging for the same information should be mandatory?

<ESMA_QUESTION_165>
No, for the ABBL each market or IF or client may find value in different approaches, that shall be up to contractual/commercial bargaining
<ESMA_QUESTION_165>
If yes, in which circumstances?

<ESMA_QUESTION_166>
Pleaser refer to Q165 for the ABBL point of view
<ESMA_QUESTION_166>


[bookmark: _Toc388455553]Micro-structural issues

1.37. [bookmark: _Toc388455554]Algorithmic and high frequency trading (HFT) 

Which would be your preferred option? Why?

<ESMA_QUESTION_167>
The ABBL feels that the 2 approaches are too different to discriminate and neither is perfect in order to ensure a robust definition of HFT. Option 2 is extremely heavy to set up and difficult to “read” as the noting of median price may fluctuate over time. It shall not be forgotten that orders may be sent on different platforms at the same time, which may make it difficult for platforms to identify a real HFT trader. Probably that a basic X messages per second may help identify HFT, 2 messages may in that respect be already far too low for current market evolutions.
<ESMA_QUESTION_167>
Can you identify any other advantages or disadvantages of the options put forward?

<ESMA_QUESTION_168>
Please refer to answer 167 for the ABBL point of view.
<ESMA_QUESTION_168>
How would you reduce the impact of the disadvantages identified in your preferred option?

<ESMA_QUESTION_169>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_169>
If you prefer Option 2, please advise ESMA whether for the calculation of the median daily lifetime of the orders of the member/participant, you would take into account only the orders sent for liquid instruments or all the activity in the trading venue. 

<ESMA_QUESTION_170>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_170>
Do you agree with the above assessment? If not, please elaborate. 

<ESMA_QUESTION_171>
The approach take in this proposal is too rigid, the ABBL understands ESMA principle as identifying as HFT firms if they trade on multiple platforms, therefore it shall be by firm and for similar instruments. Namely one may be HFT in shares but not in bonds.
<ESMA_QUESTION_171>

1.38. [bookmark: _Toc388455555]Direct electronic access (DEA) 

Do you consider it necessary to clarify the definitions of DEA, DMA and SA provided in MiFID? In what area would further clarification be required and how would you clarify that?

<ESMA_QUESTION_172>
The ABBL would point to the fact that retail clients in web-based tools may use DEA, when AOR are likely to be mostly used by professionals. ESMA has in addition in a recent past proposed some guidelines that may be reused under MIFID II.
<ESMA_QUESTION_172>
Is there any other activity that should be covered by the term “DEA”, other than DMA and SA? In particular, should AOR be considered within the DEA definition?

<ESMA_QUESTION_173>
For the ABBL DEA and DMA do not require specific levels of technology when AOR implies the recourse to an elaborated system (and recourse to algorithms).
<ESMA_QUESTION_173>
Do you consider that electronic order transmission systems through shared connectivity arrangements should be included within the scope of DEA?

<ESMA_QUESTION_174>
For the ABBL no at least as long as orders cannot be sent by a single investor in large batches.
<ESMA_QUESTION_174>
Are you aware of any order transmission systems through shared arrangements which would provide an equivalent type of access as the one provided by DEA arrangements?

<ESMA_QUESTION_175>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_175>




[bookmark: _Toc388455556]Requirements applying on and to trading venues

1.39. [bookmark: _Toc388455557]SME Growth Markets

Do you support assessing the percentage of issuers on the basis of number of issuers only? If not, what approach would you suggest?  

<ESMA_QUESTION_176>
The ABBL notice that many of these markets have not succeed in the past due to a lack of interest from investors and reliability and frequency of quotes, thus if no market maker or active operator is invited this issue has no material impact. Platforms and issuers shall be allowed to evolve without too much disruptions Thus in light of developing an active market the proposed criteria may be too restrictive. Perhaps looking at some historic example may be of interest and among one of the best known one may find the US Nasdaq-OMX platform at its very origin.
<ESMA_QUESTION_176>
Which of the three different options described in the draft technical advice box above for assessing whether an SME-GM meets the criterion of having at least fifty per cent of SME issuers would you prefer?  

<ESMA_QUESTION_177>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_177>
Do you agree with the approach described above (in the box Error! Reference source not found.), that only falling below the qualifying 50% threshold for a number of three consecutive years could lead to deregistration as a SME-GM or should the period be limited to two years? 

<ESMA_QUESTION_178>
In the ABBL opinion this would serve as form of penalisation for the successful candidates to these SME markets both on the platform side and issuers side. This would also imply that platforms would have to be either part of larger group that offer trading for more classical issuers or have to link with such a platform for after the transitory period of the listed entities if they go above the pre-set thresholds.
<ESMA_QUESTION_178>
Should an SME-GM which falls below the 50% threshold in one calendar year be required to disclose that fact to the market?

<ESMA_QUESTION_179>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_179>
Which of the alternatives described above on how to deal with non-equity issuers for the purposes of the “at least 50% criterion” do you consider the most appropriate? Please give reasons for your answer. 

<ESMA_QUESTION_180>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_180>
Do you agree that an SME-GM should be able to operate under the models described above, and that the choice of model should be left to the discretion of the operator (under the supervision of its NCA)? 

<ESMA_QUESTION_181>
Market operators shall indeed be left to determine the appropriate model; there is no need for the definition of a category that is not used by any counterparty.
<ESMA_QUESTION_181>
Do you agree that an SME-GM should establish and operate a regime which its NCA has assessed to be effective in ensuring that its issuers are “appropriate”? 

<ESMA_QUESTION_182>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_182>
Do you agree with the factors to which a NCA should have regard when assessing if an SME-GM’s regulatory regime is effective? 

<ESMA_QUESTION_183>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_183>
Do you think that there should be an appropriateness test for an SME-GM issuer’s management and board in order to confirm that they fulfil the responsibilities of a publicly quoted company?

<ESMA_QUESTION_184>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_184>
Do you think that there should be an appropriateness test for an SME-GM issuer’s systems and controls in order to confirm that they provide a reasonable basis for it to comply with its continuing obligations under the rules of the market?

<ESMA_QUESTION_185>
Yes, the ABBL considers that a two tiers system is not appropriate from an investor point of view and that if there are 2 standards investors are likely to opt for the one that offers the most opportunities in a clear and easy manner. A simple reasoning may be that why invest in a remote not transparent and illiquid market when I can invest for blue ships at home.
<ESMA_QUESTION_185>
Do you agree with Error! Reference source not found., Error! Reference source not found. or Error! Reference source not found. Error! Reference source not found.?

<ESMA_QUESTION_186>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_186>
Are there any other criteria that should be set for the initial and on-going admission of financial instruments of issuers to SME-GMs? 

<ESMA_QUESTION_187>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_187>
Should the SME-GM regime apply a general principle that an admission document should contain sufficient information for an investor to make an informed assessment of the financial position and prospects of the issuer and the rights attaching to its securities? 

<ESMA_QUESTION_188>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_188>
Do you agree that SME-GMs should be able to take either a ‘top down’ or a ‘bottom up’ approach to their admission documents where a Prospectus is not required?

<ESMA_QUESTION_189>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_189>
Do you think that MiFID II should specify the detailed disclosures, or categories of disclosure, that the rules of a SME-GM would need to require, in order for admission documents prepared in accordance with those rules to comply with Article 33(3)(c) of MiFID II? Or do you think this should be the responsibility of the individual market, under the supervision of its NCA?

<ESMA_QUESTION_190>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_190>
If you consider that detailed disclosure requirements should be set at a MiFID level, which specific disclosures would be essential to the proper information of investors? Which elements (if any) of the proportionate schedules set out in Regulation 486/2012 should be dis-applied or modified, in order for an admission document to meet the objectives of the SME-GM framework (as long as there is no public offer requiring that a Prospectus will be drafted under the rules of the Prospectus Directive)?

<ESMA_QUESTION_191>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_191>
Should the future Level 2 Regulation require an SME-GM to make arrangements for an appropriate review of an admission document, designed to ensure that the information it contains is complete? 

<ESMA_QUESTION_192>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_192>
Do you agree with this initial assessment by ESMA? 

<ESMA_QUESTION_193>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_193>
In your view which reports should be included in the on-going periodic financial reporting by an issuer whose financial instruments are admitted to trading on an SME-GM? 

<ESMA_QUESTION_194>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_194>
How and by which means should SME-GMs ensure that the reporting obligations are fulfilled by the issuers? 

<ESMA_QUESTION_195>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_195>
Do you think that the more generous deadlines proposed for making reports public above (in the Box above, paragraph Error! Reference source not found.) are suitable, or should the deadlines imposed under the rules of the Transparency Directive also apply to issuers on SME-GMs?

<ESMA_QUESTION_196>
In the ABBL’s view in order to avoid the creation of a two tiers system that investors may not appreciate, the highest possible level of convergence shall be sought between the markets active in SME and other issuers.
<ESMA_QUESTION_196>
Do you agree with this assessment that the MiFID II framework should not impose any additional requirements/additional relief to those envisaged by MAR?

<ESMA_QUESTION_197>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_197>
What is your view on the possible requirements for the dissemination and storage of information? 

<ESMA_QUESTION_198>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_198>
How and by which means should trading venues ensure that the dissemination and storage requirements are fulfilled by the issuers and which of the options described above do you prefer? 

<ESMA_QUESTION_199>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_199>
How long should the information be stored from your point of view? Do you agree with the proposed period of 5 years or would you prefer a different one (e.g., 3 years)?

<ESMA_QUESTION_200>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_200>
Do you agree with this assessment that the MiFID II framework should not impose any additional requirements to those presented in MAR?

<ESMA_QUESTION_201>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_201>

1.40. [bookmark: _Toc388455558][bookmark: _Toc386646744]Suspension and removal of financial instruments from trading 

Do you agree that an approach based on a non-exhaustive list of examples provides an appropriate balance between facilitating a consistent application of the exception, while allowing appropriate judgements to be made on a case by case basis? 

<ESMA_QUESTION_202>
For the ABBL the list seems appropriate, one element to take into account is to ensure that if an instrument is removed from trading it is removed at the same (or as close as possible) from all trading places and under any form (cash market or derivatives). This should avoid miss selling and on an other front unfair treatment of investors between the one being able to trade and the others.
<ESMA_QUESTION_202>
Do you agree that NCAs would also need to consider the criteria described in paragraph Error! Reference source not found. Error! Reference source not found. and Error! Reference source not found., when making an assessment of relevant costs or risks? 

<ESMA_QUESTION_203>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_203>
Which specific circumstances would you include in the list? Do you agree with the proposed examples?

<ESMA_QUESTION_204>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_204>

1.41. [bookmark: _Toc386646748][bookmark: _Toc388455559]Substantial importance of a trading venue in a host Member State

Do you consider that the criteria established by Article 16 of MiFID Implementing Regulation remain appropriate for regulated markets? 

<ESMA_QUESTION_205>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_205>
Do you agree with the additional criteria for establishing the substantial importance in the cases of MTFs and OTFs?

<ESMA_QUESTION_206>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_206>

1.42. [bookmark: _Toc388455560]Monitoring of compliance – information requirements for trading venues

Which circumstances would you include in this list? Do you agree with the circumstances described in the draft technical advice? What other circumstances do you think should be included in the list?

<ESMA_QUESTION_207>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_207>

1.43. [bookmark: _Toc386639283][bookmark: _Toc386646756][bookmark: _Toc388455561]Monitoring of compliance with the rules of the trading venue - determining circumstances that trigger the requirement to inform about conduct that may indicate abusive behaviour 

Do you support the approach suggested by ESMA?

<ESMA_QUESTION_208>
In this respect the ABBL is of the opinion that platforms have not always a full overview of markets as some activities may be taking place on alternative trading platforms, which leads to the situation where one platform may not be in a position to identify an abuse. In addition as much as possible what is in MAD/MAR shall remain in it.
<ESMA_QUESTION_208>
Is there any limitation to the ability of the operator of several trading venues to identify a potentially abusive conduct affecting related financial instruments? 

<ESMA_QUESTION_209>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_209>
What can be the implications for trading venues to make use of all information publicly available to complement their internal analysis of the potential abusive conduct to report such as managers’ dealings or major shareholders’ notifications)? Are there other public sources of information that could be useful for this purpose? 

<ESMA_QUESTION_210>
In the ABBL view this may be more the task of supervisory authorities than venues, the authorities are the only one able to have an aggregated view of the entire market.
<ESMA_QUESTION_210>
Do you agree that the signals listed in the Annex contained in the draft advice constitute appropriate indicators to be considered by operators of trading venues? Do you see other signals that could be relevant to include in the list?

<ESMA_QUESTION_211>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_211>
Do you consider that front running should be considered in relation to the duty for operators of trading venues to report possible abusive conduct? If so, what could be the possible signal(s) to include in the list?

<ESMA_QUESTION_212>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_212>


[bookmark: _Toc388455562]Commodity derivatives

1.44. [bookmark: _Toc388455563]Financial instruments definition - specifying Section C 6, 7 and 10 of Annex I of MiFID II 

Do you agree with ESMA’s approach on specifying contracts that “must” be physically settled and contracts that “can” be physically settled?

<ESMA_QUESTION_213>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_213>
Which oil products in your view should be caught by the definition of C6 energy derivatives contracts and therefore be within the scope of the exemption? Please give reasons for your view stating, in particular, any practical repercussions of including or excluding products from the scope.  

<ESMA_QUESTION_214>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_214>
Do you agree with ESMA’s approach on specifying contracts that must be physically settled?

<ESMA_QUESTION_215>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_215>
How do operational netting arrangements in power and gas markets work in practice? Please describe such arrangements in detail. In particular, please describe the type and timing of the actions taken by the various parties in the process, and the discretion over those actions that the parties have.

<ESMA_QUESTION_216>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_216>
Please provide concrete examples of contracts that must be physically settled for power, natural gas, coal and oil. Please describe the contracts in detail and identify on which platforms they are traded at the moment. 

<ESMA_QUESTION_217>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_217>
How do you understand and how would you describe the concepts of “force majeure” and “other bona fide inability to settle” in this context?

<ESMA_QUESTION_218>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_218>
Do you agree that Article 38 of Regulation (EC) No 1287/2006 has worked well in practice and elements of it should be preserved? If not, which elements in your view require amendments?

<ESMA_QUESTION_219>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_219>
Do you agree that the definition of spot contract in paragraph 2 of Article 38 of Regulation (EC) 1287/2006 is still valid and should become part of the future implementing measures for MiFID II? If not, what changes would you propose? 

<ESMA_QUESTION_220>
The ABBL is unsure of the consequence to answer to this question on other markets. Although CSD-R, T2S and therefore many trading venues will opt for a T+2 settlement that shall not be confused with considering by default spot as T+2. The association would then invite to assess each market segment market practices and tailor the proposal accordingly.
<ESMA_QUESTION_220>
Do you agree that the definition of a contract for commercial purposes in paragraph 4 of Article 38 of Regulation (EC) 1287/2006 is still valid and should become part of the future implementing measures for MiFID II? If not, what changes would you propose? What other contracts, in your view, should be listed among those to be considered for commercial purposes?  

<ESMA_QUESTION_221>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_221>
Do you agree that the future Delegated Act should not refer to clearing as a condition for determining whether an instrument qualifies as a commodity derivative under Section C 7 of Annex I?

<ESMA_QUESTION_222>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_222>
Do you agree that standardisation of a contract as expressed in Article 38(1) Letter c of Regulation (EC) No 1287/2006 remains an important indicator for classifying financial instruments and therefore should be maintained? 

<ESMA_QUESTION_223>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_223>
Do you agree with the proposal to maintain the alternatives for trading contracts in Article 38(1)(a) of Regulation (EC) No 1287/2006 taking into account the emergence of the OTF as a MiFID trading venue in the future Delegated Act? 

<ESMA_QUESTION_224>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_224>
Do you agree that the existing provision in Article 38(3) of Regulation (EC) No 1287/2006 for determining whether derivative contracts within the scope of Section C(10) of Annex I should be classified as financial instruments should be updated as necessary but overall be maintained? If not, which elements in your view require amendments?

<ESMA_QUESTION_225>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_225>
Do you agree that the list of contracts in Article 39 of Regulation (EC) No 1287/2006 should be maintained? If not, which type of contracts should be added or which ones should be deleted?

<ESMA_QUESTION_226>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_226>
What is your view with regard to adding as an additional type of derivative contract those relating to actuarial statistics? 

<ESMA_QUESTION_227>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_227>
What do you understand by the terms “reason of default or other termination event” and how does this differ from “except in the case of force majeure, default or other bona fide inability to perform”?

<ESMA_QUESTION_228>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_228>

1.45. [bookmark: _Toc388455564]Position reporting thresholds

Do you agree with the proposed threshold for the number of position holders? If not, please state your preferred thresholds and the reason why. 

<ESMA_QUESTION_229>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_229>
Do you agree with the proposed minimum threshold level for the open interest criteria for the publication of reports? If not, please state your preferred alternative for the definition of this threshold and explain the reasons why this would be more appropriate. 

<ESMA_QUESTION_230>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_230>
Do you agree with the proposed timeframes for publication once activity on a trading venue either reaches or no longer reaches the two thresholds?

<ESMA_QUESTION_231>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_231>

1.46. [bookmark: _Toc386466213][bookmark: _Toc388455565]Position management powers of ESMA

Do you agree that the listed factors and criteria allow ESMA to determine the existence of a threat to the stability of the (whole or part of the) financial system in the EU?

<ESMA_QUESTION_232>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_232>
What other factors and criteria should be taken into account?

<ESMA_QUESTION_233>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_233>
Do you agree with ESMA’s definition of a market fulfilling its economic function?

<ESMA_QUESTION_234>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_234>
Do you agree that the listed factors and criteria allow ESMA to adequately determine the existence of a threat to the orderly functioning and integrity of financial markets or commodity derivative market so as to justify position management intervention by ESMA? 

<ESMA_QUESTION_235>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_235>
What other factors and criteria should be taken into account?

<ESMA_QUESTION_236>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_236>
Do you consider that the above factors sufficiently take account of “the degree to which positions are used to hedge positions in physical commodities or commodity contracts and the degree to which prices in underlying markets are set by reference to the prices of commodity derivatives”? If not, what further factors would you propose?

<ESMA_QUESTION_237>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_237>
Do you agree that the listed factors and criteria allow ESMA to determine the appropriate reduction of a position or exposure entered into via a derivative? 

<ESMA_QUESTION_238>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_238>
What other factors and criteria should be taken into account?

<ESMA_QUESTION_239>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_239>
Do you agree that some factors are more important than others in determining what an “appropriate reduction of a position” is within a given market? If yes, which are the most important factors for ESMA to consider?

<ESMA_QUESTION_240>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_240>
Do you agree that the listed factors and criteria allow ESMA to adequately determine the situations where a risk of regulatory arbitrage could arise from the exercise of position management powers by ESMA? 

<ESMA_QUESTION_241>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_241>
What other criteria and factors should be taken into account? 

<ESMA_QUESTION_242>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_242>
If regulatory arbitrage may arise from inconsistent approaches to interrelated markets, what is the best way of identifying such links and correlations?

<ESMA_QUESTION_243>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_243>


[bookmark: _Toc388455566]Portfolio compression

What are your views on the proposed approach for legal documentation and portfolio compression criteria?

<ESMA_QUESTION_244>
For the ABBL this issue is linked to the EMIR regulation, an alignment shall be sought between these 2 large regulations.
<ESMA_QUESTION_244>
What are your views on the approach proposed by ESMA with regard to information to be published by the compression service provider related to the volume of transactions and the timing when they were concluded?

<ESMA_QUESTION_245>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_245>
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