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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Draft technical standards on the Market Abuse Regulation (MAR), published on the ESMA website (here).
Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_MAR_TS_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 15 October 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Naming protocol - In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MAR_CP_TS_NAMEOFCOMPANY_NAMEOFDOCUMENT: e.g.if the respondent were ESMA, the name of the reply form would be ESMA_MAR_CP_TS_ESMA_REPLYFORM or ESMA_MAR_CP_TS_ESMA_ANNEX1

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
General information about respondent
	Are you representing an association?
	Yes

	Activity:
	Other Financial service providers

	Country/Region
	UK
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Introduction

Please make your introductory comments below, if any:

< ESMA_COMMENT_MAR_TA_1>
We welcome the opportunity to respond to this consultation. We have focused our response on the changes regarding market soundings, insider lists and persons discharging managerial responsibilities, as we feel these areas will have the greatest impact on small and mid-size quoted companies.The Quoted Companies Alliance is the independent membership organisation that champions the interests of small to mid-size quoted companies.
A company limited by guarantee registered in England
Registration Number: 4025281



We are particularly concerned about the proposals on insider lists. We do not support ESMA’s proposals on the content of insider lists as outlined in the consultation paper. We believe that the information proposed by ESMA is far too detailed and will be burdensome for issuers to provide. The contents of such lists should be proportionate and take into the account the purpose for which insider lists are required. Furthermore, we believe that there could be data protection issues with the amount of information required to be kept by issuers and their advisors, thus triggering additional reporting requirements under EU and national data protection legislation.

Furthermore, we note that the purpose of creating the template for insider lists in the level I regulation was to decrease administrative burdens on issuers. Paragraph 56 of the Recital of the Market Abuse Regulation (Regulation 596/2014) states that: 

Insider lists are an important tool for regulators when investigating possible market abuse, but national differences in regard to data to be included in those lists impose unnecessary administrative burdens on issuers. Data fields required for insider lists should therefore be uniform in order to reduce those costs.

ESMA’s proposals for the contents of insider lists are completely in conflict with the spirit of the level I regulation in the area of insider lists, as they would require far more data to be included than is currently required or necessary, and so will increase the costs for issuers.

We would like to note that we support the exemption in the Market Abuse Regulation for companies on ‘SME Growth Markets’ from the need to produce insider lists on an ongoing basis. We recognise that the current text of MAR requires issuers on SME Growth Markets (if they are to have the benefit of the exemption) to be in a position to provide the Competent Authority on request with an insider list. Therefore, there would, inevitably be a need, in practice (as ESMA recognises) for such issuers to have sufficient systems and procedures in place to produce such an Insider List if requested by the Competent Authority. 

We support that ESMA has not mandated the types of sufficient systems and procedures that issuers on SME Growth Markets would need to put in place. Issuers must have the flexibility to develop their own appropriate systems and procedures; otherwise, we would question, whether, in these circumstances, the exemption will actually confer cost savings for issuers on these markets. However, even taking into account this flexibility, we believe that the level I regulation’s requirement for issuers to be able to provide an insider list containing the appropriate information may, in fact, translate into issuers having to establish costly internal systems and/or processes, which would increase administrative burdens and effectively negates the exemption in practical terms.

We believe that it is not appropriate or proportionate for provisions and procedures which a regulated firm is required to have in any event (for example under MiFID) to apply to issuers. Issuers that are not themselves regulated by a competent authority would not have company recorded mobiles and landlines (paragraph 101). The Technical Standard should be rewritten so it is sufficient for the regulated firm that is the disclosing market participant acting for the issuer to keep the records and soundings lists for a market sounding in which the issuer participates. 
< ESMA_COMMENT_MAR_TA_1>


Buy-backs and stabilisation: the conditions for buy-back programmes and stabilisation measures

Q1: Do you agree with the approach set out for volume limitations? Do you think that the 50% volume limit in case of extreme low liquidity should be reinstated? If so, please justify. 
<ESMA_QUESTION_MAR_TS_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_1>

Q2: Do you agree with the approach set out for stabilisation measures? If not, please explain.
<ESMA_QUESTION_MAR_TS_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_2>
Market soundings

Q3: Do you agree with ESMA’s revised proposals for the standards that should apply prior to conducting a market sounding? 
<ESMA_QUESTION_MAR_TS_3>
We note that in paragraph 74, the consultation paper states that “Information disclosed by a DMP should enable a potential investor to make a sufficiently informed assessment.” We do not think this is correct. An issuer may not be able, for example for confidentiality reasons, to provide full information at an early stage but may still wish to conduct a preliminary market sounding, to be followed (if the potential transaction progresses) by a later market sounding.
<ESMA_QUESTION_MAR_TS_3>

Q4: Do you agree with the revised proposal for standard template for scripts? Do you have any comments on the elements included in the list?
<ESMA_QUESTION_MAR_TS_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_4>

Q5: Do you agree with these proposals regarding sounding lists?
<ESMA_QUESTION_MAR_TS_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_5>

Q6: Do you agree with the revised requirement for DMPs to maintain sounding information about the point of contact when such information is made available by the potential investor?
<ESMA_QUESTION_MAR_TS_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_6>

Q7: Do you agree with these proposals regarding recorded communications?
<ESMA_QUESTION_MAR_TS_7>
No. As mentioned above, we believe that it is not appropriate or proportionate for provisions and procedures which a regulated firm is required to have in any event (for example under MiFID) to apply to issuers. Issuers that are not themselves regulated by a competent authority would not have company recorded mobiles and landlines (paragraph 101). The Technical Standard should be rewritten so it is sufficient for the regulated firm that is the disclosing market participant acting for the issuer to keep the records and soundings lists for a market sounding in which the issuer participates. 
<ESMA_QUESTION_MAR_TS_7>

Q8: Do you agree with these proposals regarding DMPs’ internal processes and controls?
<ESMA_QUESTION_MAR_TS_8>
No. It seems clear from Article 11(4) and the last sentence of Recital (32) of the Market Abuse Regulation that the market sounding regime in Article 11(3) and (5) is a safe harbour and not mandatory and so compliance with the record keeping requirements should not apply where the market sounding does not involve inside information. We would query whether ESMA is going beyond its mandate by prescribing record keeping requirements for all market soundings, regardless of whether they contain inside information or not.
<ESMA_QUESTION_MAR_TS_8>


Accepted Market Practices

Q9: Do you agree with ESMA’s view on how to deal with OTC transactions?	
<ESMA_QUESTION_MAR_TS_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_9>

Q10: Do you agree with ESMA’s view that the status of supervised person of the person performing the AMP is an essential criterion in the assessment to be conducted by the competent authority?
<ESMA_QUESTION_MAR_TS_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_10>



Suspicious transaction and order reporting	

Q11: Do you agree with this analysis regarding attempted market abuse and OTC derivatives?
<ESMA_QUESTION_MAR_TS_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_11>

Q12: Do you agree with ESMA’s clarification on the timing of STOR reporting?	
<ESMA_QUESTION_MAR_TS_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_12>

Q13: Do you agree with ESMA’s position on automated surveillance?
<ESMA_QUESTION_MAR_TS_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_13>

Q14: Do you have any additional views on the proposed information to be included in, and the overall layout of the STORs?
<ESMA_QUESTION_MAR_TS_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_14>

Q15: Do you have any additional views on templates?
<ESMA_QUESTION_MAR_TS_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_15>

Q16: Do you have any views on ESMA’s clarification regarding “near misses”?
<ESMA_QUESTION_MAR_TS_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_16>


Technical means for public disclosure of inside information and delays	

Q17: Do you agree with the proposal regarding the channel for disclosure of inside information?
<ESMA_QUESTION_MAR_TS_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_17>

Q18: Do you believe that potential investors in emission allowances or, more importantly, related derivative products, have effective access to inside information related to emission allowances that have been publicly disclosed meeting REMIT standards as described in the CP, i.e. using platforms dedicated to the publication of REMIT inside information or websites of the energy market participants as currently recommended in the ACER guidance?
<ESMA_QUESTION_MAR_TS_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_18>

Q19: What would be the practical implications for the energy market participants under REMIT who would also be EAMPs under MAR to use disclosure channels meeting the MAR requirements for actively disseminating information that would be inside information under both REMIT and MAR?
<ESMA_QUESTION_MAR_TS_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_19>

Q20: Do you agree with ESMA’s proposals regarding the format and content of the notification?
<ESMA_QUESTION_MAR_TS_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_20>

Q21: Do you agree with the proposed records to be kept?
<ESMA_QUESTION_MAR_TS_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_21>


Insider list

Q22: Do you agree with ESMA’s proposals regarding the elements to be included in the insider lists?
<ESMA_QUESTION_MAR_TS_22>
No, we do not agree with the proposals. We believe that the amount and detail of data required by ESMA is disproportionate to the intended effects of ascertaining someone’s identity. Moreover, we are strongly concerned with the burden that will be incurred by small and mid-size issuers to collect, retain and update the sensitive information proposed to be included in insider lists in their systems, which may trigger additional data protection compliance obligations and, in turn, must be adequate and secure and therefore costly. As noted in our introduction, the point of creating a standardised format for insider lists was to decrease administrative burdens on issuers. However, ESMA’s proposals will result in the exact opposite situation and burden issuers with having to keep detailed records of a disproportionate amount of information on insiders.

As we noted in our response to the Discussion Paper earlier this year, the contents of such a list should be proportionate and take into account the purpose for which the insider lists are required. Their creation and updating should be manageable and not impose too great a burden on issuers and their advisors (for whom issuers will remain responsible if the creation, maintenance and updating of the insider list has been delegated by the issuer to them). 

Against this background, we do not support the detailed identification requirements of insider lists suggested by ESMA. Information regarding place of birth and personal phone and electronic email addresses are not required to be kept by organisations in the UK. Even obtaining home addresses (and keeping them up to date) and recording dates and places of birth and national identification numbers (passport or NI numbers) would, in our view, be administratively and unnecessarily burdensome and disproportionate to the purpose of the insider list, which is to enable a regulator to identify a person and the date and time at which the person obtained inside information. In our view, the proposals go beyond the mandate of article 18 of the MAR which requires simply that the identity of the person having access to insider information is documented.

We have concerns that the large amount of sensitive information required to be collected under ESMA’s proposals would result in issuers having additional data protection reporting requirements, as many would find themselves falling into the category of ‘data controllers’. The European Union data protection legislation and policy being developed[footnoteRef:2] sets out strict conditions for the collection of data. The EU Data Protection Directive[footnoteRef:3]’s rules are applicable to all entities (data controllers) who collect and control the use of the personal data relating to individuals (data subjects). This Directive determines that the processing of data (i.e. carrying out operations such as collection, storage, consultation, disclosure by transmission or dissemination) must comply with a number of principles set out in Article 6, including that the collection of data is “adequate, relevant and not excessive in relation to the purposes for which they are collected and/or further processed”. The wide set of personal data being required by the ESMA draft technical standards would be not only irrelevant and excessive, but also burdensome and disproportionate from the viewpoint of the data subjects.  [2:  See Proposal for a regulation of the European Parliament and of the Council on the protection of individuals with regards to the processing of personal data and on the free movement of such data (General Data Protection Regulation)]  [3:  Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data ] 


We note that keeping such a wide set of data would trigger disproportionate obligations for small and mid-size quoted companies acting as data controllers, such as retention period obligations and potentially, obligations stemming from the right to be forgotten[footnoteRef:4]. [4:  See European Court of Justice: C-131/12 – Google v Costeja González] 


We note that the majority of respondents to the Discussion Paper on the Market Abuse Regulation expressed concerns over the amount of proposed information to be included in insider lists. These concerns, noted by ESMA on paragraph 294 of the Consultation Paper, included the extent and scope of information included in the insider list, the lack of need for all the data required to identify persons, the failure to decrease administrative burdens on issuers and that insider lists should not be databases where personal data is duplicated. In our opinion, ESMA has not provided enough explanation as to why each field individually and together is necessary for the purposes of initially identifying an insider, as opposed to allowing an issuer to provide some of this information at a later stage in the case of an investigation by a competent authority. 

Additionally, the European Data Protection Supervisor, in its opinion regarding the MAR proposal in 2012, stated that an explicit reference to the purpose of the insider list in a substantive provision should be added to the regulation, as “the purpose is indeed one of the essential elements of any processing according to Article 6 of Directive 95/46/EC”. We urge ESMA to re-evaluate the purpose of the lists (ie to identify initially who has access to inside information) and consider a reduced list as covering the intended purpose.

We strongly believe that information is being required in excess of what would be necessary to unequivocally identify someone, and is therefore disproportionate, burdensome and costly. Moreover, in reality, what ESMA is proposing will translate into costs for small and mid-size issuers, having to update and keep the records secure. As ESMA points out in its Preliminary high-level cost-benefit analysis, the compliance costs will include “training costs for staff, systems investment to keep the insider lists in electronic format and appropriately submit them to the competent authorities, and staff time dedicated to maintaining lists”. ESMA further identifies two of the main cost drivers as being “the number of data fields required in the list” and the “level of security required for the transmission to the competent authority”. It is clear to see this will be extremely burdensome for small and mid-size companies.

Finally, we note that the ESMA Securities and Markets Stakeholder Group in its advice to ESMA (ESMA/2014/SMSG/047, 10 October 2014[footnoteRef:5]) echoes our concerns over the amount of information to be included in an insider list (paragraph 36), stating “It is questionable whether the principles of proportionality is respected by ESMA’s proposals.” [5:  Available at: http://www.esma.europa.eu/system/files/2014-smsg-047.pdf] 


We would, therefore, again suggest that the identification requirements be limited to name, position within the issuer (or advisor or third party), work address and work email address. This would serve the purpose of identifying insiders, while ensuring that small and mid-size quoted companies do not become overburdened with handling detailed personal data. This would still facilitate the work of the competent authority, which, when required due to investigation or suspicion of violation, could approach the issuer requesting more information.

In terms of issuers on SME Growth Markets, we do not believe that Article 18(6)(b) of the Market Abuse Regulation requires these issuers to provide an insider list in the format and containing all the information of an insider list required to be kept under Article 18(1) of MAR. We note that the ESMA Securities and Markets Stakeholder Group agrees with this analysis stating in its response (paragraph 39):

The SMSG observes that Art. 18 (6) MAR does not require a specific content of such an insider list and therefore asks ESMA to impose lower requirements for SME Growth market issuers.
 
We do not understand how ESMA is able to conclude in its Preliminary High Level Cost Benefits analysis (Annex III) that this “should allow to achieve the objective of reducing their administrative burden and operational costs …”

As mentioned in our introduction, the value of the exemption in Article 18(6)(b) of MAR will be negated if SME Growth Market issuers are required to provide an insider list with all the information specified in Annex 1 and submit in accordance with the format for notification specified in Article 10(1) and (3). Therefore, in addition to reducing the number of required fields for all issuers, we believe that ESMA should not mandate the content and/format of insider lists for SME Growth Markets, as this would be going beyond what is mandated in the level I regulation.
<ESMA_QUESTION_MAR_TS_22>

Q23: Do you agree with the two approaches regarding the format of insider lists?
<ESMA_QUESTION_MAR_TS_23>
We welcome that ESMA has taken into consideration the need for flexibility for the company responsible for the insider lists. However, we do not consider the templates and the proposed “appropriate format” for each of the lists to be adequate.

We understand that ESMA does not consider Template 1 to replicate what is known to some issuers as a ‘permanent’ or ‘general’ insider list. In practice, many issuers keep two types of insider lists – one which is a general list for those employees within the issuer that regularly have access to inside information (e.g. CEO or Finance Director) and another which is a deal specific list (e.g. in relation to specific transaction such as an acquisition). The reason for keeping the two lists is that it can be less of administrative burden on issuers than repeating the employees who regularly have access to inside information on deal specific lists. 

We note that, as outlined in Template 1, it will be very burdensome for an issuer to have to list every project/transaction that a permanent insider, such as the CEO, will be involved in. It will result in adding numerous additional columns to the insider list for what we see as very little added value to the competent authority, as it should be accepted that certain senior-level employees in an issuer will always have access to inside information. 

Therefore, we suggest that Template 1 has the project columns removed and that Article 8.1 is redrafted to say:

Pursuant to Article 18(1) of Regulation (EU) No 596/2014… shall create and update an insider list. The insider list may take the form of:

a) A general list including persons having access to any inside information containing the information set out in Template 1 of Annex I of this Regulation; and/or

b) One or more deal-specific or event based lists that include the persons having access to relevant deal-specific or event-based inside information containing the information set out in Template 2 of Annex I of this Regulation 
Provided that when an issuer creates both a general list and a deal-specific or event-based list or lists, the general list may include only persons who because of their position have general access to inside information.

The general list should not require all persons having access to inside information to be included. If it does, this essentially makes the two approaches very similar and negates any flexibility offered by having two approaches for producing an insider list. 
[bookmark: _GoBack]
We agree that ESMA should not prescribe technical details on the provision of information in order to provide flexibility and decrease the burden on small and mid-size issuers. However, we do have concerns on the level of security of the system used to store and share the information, as it is very detailed personal data. As mentioned in our response to Question 22, data protection requirements will need to be in place and complied with as the issuer will inevitably become a data controller according to EU Data Protection Law. This will lead to increased costs to issuers, which we will believe are disproportionate and should be taken into account when reviewing the fields necessary to be included in an insider list.
<ESMA_QUESTION_MAR_TS_23>


Managers’ transactions format and template for notification and disclosure

Q24: Do you have any views on the proposed method of aggregation?
<ESMA_QUESTION_MAR_TS_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_24>

Q25: Do you agree with the content to be required in the notification?
<ESMA_QUESTION_MAR_TS_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_25>


Investment recommendations 

Q26: Do you agree with the twofold approach suggested by ESMA of applying a general set of requirements to all persons in the scope and additional requirements to so-called “qualified persons” and “experts”?
<ESMA_QUESTION_MAR_TS_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_26>

Q27: Should the issuance of recommendations “on a regular basis” (e.g. every day, week or month) be included in the list of characteristics that a person must have in order to qualify as an “expert”? Can you suggest other objective characteristics that could be included in the “expert” definition?	
<ESMA_QUESTION_MAR_TS_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_27>

Q28: Are the suggested standards for objective presentation of investment recommendation suitable to all asset classes? If not, please explain why.
<ESMA_QUESTION_MAR_TS_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_28>

Q29: Do you agree with the proposed standards for the objective presentation of investment recommendations and how they apply to the different categories of persons in the scope? If not, please specify. 
<ESMA_QUESTION_MAR_TS_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_29>

Q30: Do you agree with the proposed standards for the disclosure of interest or indication of conflicts of interests and how they apply to the different categories of persons in the scope? If not, please specify. 
<ESMA_QUESTION_MAR_TS_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_30>

Q31: Do you consider the proposed level of thresholds for conflict of interest appropriate for increasing the transparency of investment recommendation? 
<ESMA_QUESTION_MAR_TS_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_31>
Q32: Do you think that the positions of the producer of the investment recommendation should be aggregated with the ones of the related person(s) in order to assess whether the threshold has been reached?
<ESMA_QUESTION_MAR_TS_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_32>

Q33: Do you agree that a disclosure is required when the remuneration of the person producing the investment recommendation is tied to trading fees received by his employer or a person related to the employer?
<ESMA_QUESTION_MAR_TS_33>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_33>

Q34: Do you agree with the proposed standards relating to the dissemination of recommendation produced by third parties? If not, please specify.
<ESMA_QUESTION_MAR_TS_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_34>

Q35: Do you consider that publication of extracts rather than the whole recommendation by news disseminators is a substantial alteration of the investment recommendation produced by a third party?
<ESMA_QUESTION_MAR_TS_35>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_35>
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