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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Draft technical standards on the Market Abuse Regulation (MAR), published on the ESMA website (here).
Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_MAR_TS_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. [bookmark: _UserCurPos]contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider
To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 15 October 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Naming protocol - In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MAR_CP_TS_NAMEOFCOMPANY_NAMEOFDOCUMENT: e.g.if the respondent were ESMA, the name of the reply form would be ESMA_MAR_CP_TS_ESMA_REPLYFORM or ESMA_MAR_CP_TS_ESMA_ANNEX1

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.
General information about respondent
	Are you representing an association?
	f

	Activity:
	Non-financial counterparty

	Country/Region
	Europe
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Introduction

Please make your introductory comments below, if any:

< ESMA_COMMENT_MAR_TA_1>
TYPE YOUR TEXT HERE
< ESMA_COMMENT_MAR_TA_1>


Buy-backs and stabilisation: the conditions for buy-back programmes and stabilisation measures

Q1: Do you agree with the approach set out for volume limitations? Do you think that the 50% volume limit in case of extreme low liquidity should be reinstated? If so, please justify. 
<ESMA_QUESTION_MAR_TS_1>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_1>

Q2: Do you agree with the approach set out for stabilisation measures? If not, please explain.
<ESMA_QUESTION_MAR_TS_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_2>
Market soundings

Q3: Do you agree with ESMA’s revised proposals for the standards that should apply prior to conducting a market sounding? 
<ESMA_QUESTION_MAR_TS_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_3>

Q4: Do you agree with the revised proposal for standard template for scripts? Do you have any comments on the elements included in the list?
<ESMA_QUESTION_MAR_TS_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_4>

Q5: Do you agree with these proposals regarding sounding lists?
<ESMA_QUESTION_MAR_TS_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_5>

Q6: Do you agree with the revised requirement for DMPs to maintain sounding information about the point of contact when such information is made available by the potential investor?
<ESMA_QUESTION_MAR_TS_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_6>

Q7: Do you agree with these proposals regarding recorded communications?
<ESMA_QUESTION_MAR_TS_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_7>

Q8: Do you agree with these proposals regarding DMPs’ internal processes and controls?
<ESMA_QUESTION_MAR_TS_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_8>


Accepted Market Practices

Q9: Do you agree with ESMA’s view on how to deal with OTC transactions?	
<ESMA_QUESTION_MAR_TS_9>
CMC Europe considers the proposed extension to OTC transactions to be consistent with the primary legislation. We note the proposed consultation requirement in Article 16(1)(b) of the draft RTS and the reference to “financial services providers” – a term that is not defined in the draft RTS and may be misapplied. CMCE therefore suggests replacing this term with that of “market participants”.
Article 16 (draft RTS at Annex IV)
General requirements
1. When considering accepting a market practice as an accepted market practice (hereinafter “AMP”), modifying an AMP already established or deciding for the continuation of an AMP pursuant to Article 13(11) of Regulation (EU) No 596/2014, the competent shall conduct the following assessment: 
0. evaluation of the market practice against each of the criteria set in Article 13(2) of Regulation (EU) No 596/2014 and specified further in Chapter VI of this Regulation and assess whether they are fulfilled;
0. consultation with relevant bodies such as representatives of issuers, financial services providers market participants, consumers, market operators and investment firms operating trading venues and other authorities.
<ESMA_QUESTION_MAR_TS_9>

Q10: Do you agree with ESMA’s view that the status of supervised person of the person performing the AMP is an essential criterion in the assessment to be conducted by the competent authority?
<ESMA_QUESTION_MAR_TS_10>
No. CMC Europe notes that there is no definition or description in the primary legislation or in any of ESMA’s analysis as to what constitutes “performing” or “executing” an AMP. Yet ESMA’s analysis at paragraphs 123 defends the proposed requirement that only “supervised entities” be permitted to perform AMPs. 
We welcome and support ESMA’s analysis at paragraph 124 proposing that any requirement on the status of persons performing/executing an AMP be left to the discretion of the authorising NCA. However, we note that Article 18(2)(a) of the draft RTS appears to place a burden on the NCA to justify authorising AMPs that may be performed/executed by persons other than “supervised entities”. We do not consider this to be appropriate. We believe that AMPs established according to the criteria in the primary legislation should be accessible to all market participants.
Article 18 (draft RTS at Annex IV)
Safeguards of the operations of the market forces and interplay of the forces of supply and demand 
1. For the purpose of assessing the market practices against the criteria set out in Article 13(2)(b), the market practice shall not inhibit the interaction of the demand and supply of a financial instrument by limiting the opportunities for other market participants to respond to transactions. 
1. Competent authorities shall consider the extent to which persons performing the market practice shall comply with the following non-exhaustive list of features: 
0. being supervised persons, in particular when the interested party who benefits from the AMP delegates or instructs a supervised person to execute an AMP. A competent authority may establish an AMP where the person performing the AMP is not a supervised person. Where a competent authority accepts an AMP where the person performing the AMP is not a supervised person, it shall be in a position to explain the reasons;
being members of a trading venue where the AMP is performed;
<ESMA_QUESTION_MAR_TS_10>



Suspicious transaction and order reporting	

Q11: Do you agree with this analysis regarding attempted market abuse and OTC derivatives?
<ESMA_QUESTION_MAR_TS_11>
CMC Europe considers the extension of the reporting obligation to OTC transactions as in line with the guidance of Recital 10 MAR and requirements of Article 2(1)(d) and Article 2(2) MAR
<ESMA_QUESTION_MAR_TS_11>

Q12: Do you agree with ESMA’s clarification on the timing of STOR reporting?	
<ESMA_QUESTION_MAR_TS_12>
CMC Europe is generally sceptical of any deadline for the submission of STORs mindful of the greatly expanded scope of the Regulation. We consider ESMA’s clarification in the analysis helpful but we do not support any express reference to a two week period in the draft RTS, even if only in a recital. 
Recital (3) (draft RTS at Annex VI)
Suspicious transaction and order reports should be submitted to the relevant competent authority as soon as possible once a reasonable suspicion is formed in relation to a trading behaviour. “Batching”, the practice consisting in waiting for a particular number of suspicious orders and/or transactions to justify a submission although suspicion by this time has already risen, is not consistent with the requirement to notify without delay. Generally and indicatively, suspicious transaction and order reports should be submitted within two weeks of the actual suspected breach.
<ESMA_QUESTION_MAR_TS_12>

Q13: Do you agree with ESMA’s position on automated surveillance?
<ESMA_QUESTION_MAR_TS_13>
No. CMC Europe does not agree that the Article 16(2) MAR requirement must or should be interpreted as requiring all relevant persons to establish automated surveillance systems. Nor do we agree with ESMA’s analysis at paragraph 196 that such systems should encompass the “full range of trading activities undertaken by the firm”.  
We are concerned that Article 16(2) MAR may be applied to a large number of commercial market participants for whom dealing in commodity derivatives, emissions allowances and derivatives thereof is ancillary to their main business. We note the expanded scope of the Regulation and in particular fear that commercial market participants subject to the reporting requirement may be required to establish automated surveillance systems encompassing their entire trading in financial instruments traded on a trading venue, financial instruments traded OTC, related spot commodity contracts and any other contract or product within the ambit of Article 2 MAR. We do not consider that the great majority of spot commodity trading can be readily surveyed by automated systems on the market today and that commercial market participants would be obliged to invest at great cost in bespoke automated surveillance systems. 
We believe that commercial market participants subject to the reporting requirement can and should be permitted to comply through appropriate automated surveillance systems covering their trading in financial instruments alongside human surveillance procedures covering their trading in spot commodity contracts. 
Article 5 (draft RTS at Annex VI)
Monitoring and detecting
Persons referred to in Article 16(1) and (2) of Regulation (EU) 596/2014 shall establish and maintain appropriate automated surveillance systems to conduct effective monitoring of orders and transactions, including through the generation of alerts. Those persons shall explain to their competent authority, if requested, the extent to which the level of automation of their system is appropriate for and proportionate to the scale, size and nature of their business activity. The automated system shall cover the full range of trading activities an appropriate range of trading in financial instruments traded on a trading venue undertaken by the concerned person.
<ESMA_QUESTION_MAR_TS_13>

Q14: Do you have any additional views on the proposed information to be included in, and the overall layout of the STORs?
<ESMA_QUESTION_MAR_TS_14>
CMC Europe advocates that any STOR template minimise the compliance burden on those subject to the Article 16 reporting requirements. To that end we suggest that the following data fields are amended:
Section 1 – TRANSACTION / ORDER
Location – country (if available)
If outside trading venue – specify
Margin, up-front payment and nominal size/value of underlying security
Name and ISIN of underlying security (if applicable)
Section 3 – IDENTITY OF ENTITY / PERSON SUSPECTED OF BREACH
Place of employment
Position
Section 5 – ADDITIONAL INFORMATION
KYC or AML documentation
<ESMA_QUESTION_MAR_TS_14>

Q15: Do you have any additional views on templates?
<ESMA_QUESTION_MAR_TS_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_15>

Q16: Do you have any views on ESMA’s clarification regarding “near misses”?
<ESMA_QUESTION_MAR_TS_16>
CMC Europe welcomes ESMA’s clarification on so-called “near misses”. However, we are concerned that any requirement to record near misses does not become a second reporting requirement with a consequent duplication of costs.
Near misses are not reasonable suspicions of attempted or actual market abuse. Persons subject to the Article 16 MAR reporting requirement may conclude relatively quickly following examination that submission of a STOR is not warranted. Persons are very unlikely to search out additional information on an order, transaction or behaviour once this decision has been made. We consider it disproportionate to require persons to do so.
We advocate the following amendments to Article 10(2) of the draft RTS.
Recital 
Article 10 (draft RTS at Annex VI)
Record keeping
1. The records kept pursuant to point (d) of Article 3 of this Regulation shall be retained by the persons referred to in Article 16(1) and 16((2) of Regulation (EU) 596/2014 for at least 5 years. They shall be made available to the relevant competent authority upon request.

2. The records referred to in paragraph 1 shall include in particular:
 
(a) every STOR submitted, including the relevant elements on the basis of which the STOR was prepared and reported to the competent authority, and

(b) relevant details of transactions and orders which were identified as potentially suspicious but following examination were subsequently not submitted, including a summary of the reasons for not submitting a STOR;
<ESMA_QUESTION_MAR_TS_16>


Technical means for public disclosure of inside information and delays	

Q17: Do you agree with the proposal regarding the channel for disclosure of inside information?
<ESMA_QUESTION_MAR_TS_17>
Yes. CMC Europe supports the use of established channels for disclosure of inside information and generally supports ESMA’s proposals. However, we consider that the provisions of the draft ITS at Annex VII require clarification and amendment. 
We note that Article 2 of the draft ITS would oblige EAMPs subject to the Article 17(2) MAR disclosure requirement to disseminate information using mechanisms and channels required under Article 21(1) of Directive 2004/109/EC (Transparency Directive) and Article 12 of Commission Directive 2007/14/EC (TD Implementing Directive). These mechanisms and channels include so-called Officially Appointed Mechanisms (OAMs). We note the express reference to the use of OAMs “where applicable” in Article 17(1) MAR while there is no reference to OAMs in Article 17(2) MAR. We also note the analysis at paragraph 237 which distinguishes OAMs from disclosure mechanisms, suggesting that the former would not be required for certain issuers. 
We do not consider it necessary for EAMPs to use OAMs where the intent and letter of Article 17(2) MAR is the disclosure in a timely manner of inside information concerning emission allowances it holds in respect of its business. We encourage ESMA to amend Article 2 of the draft ITS to specify compliance with the public disclosure standards of Article 21(1) TD and Article 12 TD Implementing Directive.
Article 2 (draft ITS at Annex VII)
Means for public disclosure of inside information
Pursuant to Article 17(1) and Article 17(2) of Regulation (EU) No 596/2014 inside information shall be disseminated using the mechanisms and channels established in Member States to comply with the applicable disclosure standards set out in Article 21(1) of Directive 2004/109/EC of the European Parliament and of the Council and Article 12 of Commission Directive 2007/14/EC.
<ESMA_QUESTION_MAR_TS_17>

Q18: Do you believe that potential investors in emission allowances or, more importantly, related derivative products, have effective access to inside information related to emission allowances that have been publicly disclosed meeting REMIT standards as described in the CP, i.e. using platforms dedicated to the publication of REMIT inside information or websites of the energy market participants as currently recommended in the ACER guidance?
<ESMA_QUESTION_MAR_TS_18>
Yes. CMC Europe believes that potential investors have effective access to information that may be considered within the ambit of Article 7(1)(c) MAR through TSO and trading venue-operated platforms and dedicated sections of member websites.
<ESMA_QUESTION_MAR_TS_18>

Q19: What would be the practical implications for the energy market participants under REMIT who would also be EAMPs under MAR to use disclosure channels meeting the MAR requirements for actively disseminating information that would be inside information under both REMIT and MAR?
<ESMA_QUESTION_MAR_TS_19>
CMC Europe notes Recital 51 MAR and as a general principle supports the harmonisation of disclosure and reporting requirements across Union legislation to minimise unnecessary costs of compliance. To that end we support including a recital corresponding to Recital 51 MAR in the draft ITS on the avoidance of duplication in mandatory disclosure and reporting.
We support ESMA’s analysis at paragraph 246 on permitting EAMPs subject to both the REMIT and MAR to use a “single channel for the disclosure of inside information that is considered appropriate under both regimes”. We do not consider there to be material differences between the REMIT and MAR disclosure regimes and we note that most TSO-owned/operated platforms for REMIT disclosures include features and functionality for “active distribution” (e.g. Nord Pool Spot UMM subscription services). We consider disclosure using the above and other REMIT-compliant channels should be considered compliant with the Article 17(2) MAR disclosure requirement.
<ESMA_QUESTION_MAR_TS_19>

Q20: Do you agree with ESMA’s proposals regarding the format and content of the notification?
<ESMA_QUESTION_MAR_TS_20>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_20>

Q21: Do you agree with the proposed records to be kept?
<ESMA_QUESTION_MAR_TS_21>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_21>


Insider list

Q22: Do you agree with ESMA’s proposals regarding the elements to be included in the insider lists?
<ESMA_QUESTION_MAR_TS_22>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_22>

Q23: Do you agree with the two approaches regarding the format of insider lists?
<ESMA_QUESTION_MAR_TS_23>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_23>


Managers’ transactions format and template for notification and disclosure

Q24: Do you have any views on the proposed method of aggregation?
<ESMA_QUESTION_MAR_TS_24>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_24>

Q25: Do you agree with the content to be required in the notification?
<ESMA_QUESTION_MAR_TS_25>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_25>


Investment recommendations 

Q26: Do you agree with the twofold approach suggested by ESMA of applying a general set of requirements to all persons in the scope and additional requirements to so-called “qualified persons” and “experts”?
<ESMA_QUESTION_MAR_TS_26>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_26>

Q27: Should the issuance of recommendations “on a regular basis” (e.g. every day, week or month) be included in the list of characteristics that a person must have in order to qualify as an “expert”? Can you suggest other objective characteristics that could be included in the “expert” definition?	
<ESMA_QUESTION_MAR_TS_27>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_27>

Q28: Are the suggested standards for objective presentation of investment recommendation suitable to all asset classes? If not, please explain why.
<ESMA_QUESTION_MAR_TS_28>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_28>

Q29: Do you agree with the proposed standards for the objective presentation of investment recommendations and how they apply to the different categories of persons in the scope? If not, please specify. 
<ESMA_QUESTION_MAR_TS_29>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_29>

Q30: Do you agree with the proposed standards for the disclosure of interest or indication of conflicts of interests and how they apply to the different categories of persons in the scope? If not, please specify. 
<ESMA_QUESTION_MAR_TS_30>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_30>

Q31: Do you consider the proposed level of thresholds for conflict of interest appropriate for increasing the transparency of investment recommendation? 
<ESMA_QUESTION_MAR_TS_31>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_31>
Q32: Do you think that the positions of the producer of the investment recommendation should be aggregated with the ones of the related person(s) in order to assess whether the threshold has been reached?
<ESMA_QUESTION_MAR_TS_32>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_32>

Q33: Do you agree that a disclosure is required when the remuneration of the person producing the investment recommendation is tied to trading fees received by his employer or a person related to the employer?
<ESMA_QUESTION_MAR_TS_33>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_33>

Q34: Do you agree with the proposed standards relating to the dissemination of recommendation produced by third parties? If not, please specify.
<ESMA_QUESTION_MAR_TS_34>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_34>

Q35: Do you consider that publication of extracts rather than the whole recommendation by news disseminators is a substantial alteration of the investment recommendation produced by a third party?
<ESMA_QUESTION_MAR_TS_35>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TS_35>
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