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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Draft technical advice on possible delegated acts concerning the Market Abuse Regulation (MAR), published on the ESMA website (here).

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_TA_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider

To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 15 October 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Naming protocol - In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MAR_CP_TA_NAMEOFCOMPANY_NAMEOFDOCUMENT: e.g.if the respondent were ESMA, the name of the reply form would be ESMA_MAR_CP_TA_ESMA_REPLYFORM or ESMA_MAR_CP_TA_ESMA_ANNEX1

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.

General information about respondent
	Are you representing an association?
	No

	Activity:
	Regulated markets/Exchanges/Trading Systems

	Country/Region
	Europe
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Introduction

Please make your introductory comments below, if any:

< ESMA_COMMENT_MAR_TA_1>
Nasdaq is a leading provider of trading, exchange technology, information and public company services across six continents. Through its diverse portfolio of solutions, Nasdaq enables customers to plan, optimize and execute their business vision with confidence, using proven technologies that provide transparency and insight for navigating today’s global capital markets. 

As the creator of the world’s first electronic stock market, its technology powers more than 70 marketplaces in 50 countries, and 1 in 10 of the world's securities transactions. Nasdaq offers multiple capital raising solutions to companies around the globe, including its U.S. listings market and Nasdaq Nordic, which describes the common offering from Nasdaq exchanges in Helsinki, Copenhagen, Stockholm, Iceland, Riga, Tallinn and Vilnius. Nasdaq is home to more than 3,400 listed companies with a market value of over $8.5 trillion and more than 10,000 corporate clients.

Further, Nasdaq Commodities offerings include power, natural gas, emission allowances, tanker and dry cargo freight, seafood, iron ore, and electricity certificates.

Nasdaq holds itself to the highest standards with regards to market regulation and is committed to protecting the integrity of its market places by means of i.a. efficient Market Surveillance. The regulatory framework with regards to market abuse is of great importance to Nasdaq and the stake holders of its market places. It is imperative that such regulatory framework remains effective and well-balanced and we welcome the opportunity to provide input in this consultation.  
< ESMA_COMMENT_MAR_TA_1>


1. Specification of the indicators of market manipulation

1. Do you agree that the proposed examples of practices and the indicators relating to these practices clarify the indicators of manipulative behaviours listed in Annex I of MAR?

<ESMA_QUESTION_MAR_TA_1>
Yes, in general we agree and the list is useful.

On a detailed level, we have the following comments and suggestions:

8.1. While “creating a floor in the price pattern” is a relevant example of certain potentially abusive practices, we do not agree that it is a relevant example specifically with regards to a procedure that “lead to a price change which is subsequently reversed”. If someone is creating a floor in a price pattern, the aim should be expected to be to prevent price changes, at least downwards price changes. A general and in part related comment is also that although there are fewer situations where someone would have an interest in preventing upwards price movements for a security, it couldn’t be ruled out altogether. We thereby believe that it is relevant to make the examples around “creating a floor” more generic and to include also situations where a limitation on the upside may be incurred (“capping”).

9.2-9.3. We do agree that it is relevant to include examples of that sort, given the expanded scope of MAR. We don’t agree though that the example is relevant for the particular Indicator. The practise of e.g. moving storages of commodities would more naturally fall under the category of dissemination of false and misleading information.

9.6. We believe that the description of “advancing the bid” must be elaborated to serve as a useful example of any indicator of market abuse. We don’t think it is a useful example at all, but to the extent it shall be used it must be made much clearer and more distinct in order to add value. Orders that are placed in such way that the bid is raised or the offer lowered are very common in legitimate trading practices. Similarly we believe that the wording in 13h should be elaborated and that at least e.g. “significantly” or “disproportionally” be added.

13 l). We agree that it may be problematic if a trading participant acts in such way that trading safeguards are bypassed. It could lead to disorderly trading which could be harmful for the marketplace and the participant should be held responsible for such actions. But we do not agree that this is a relevant example of market abuse. Unless of course the action is deliberately undertaken with the intent of creating disorderly trading, but we believe that the draft text goes much further than that. Especially with the wording “are likely to” included.
<ESMA_QUESTION_MAR_TA_1>

1. Do you think that the non-exhaustive list of indicators of market manipulation proposed in the CP are appropriate considering the extended scope of MAR in terms of instruments covered? If not, could you suggest any specific indicator? 

<ESMA_QUESTION_MAR_TA_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_2>

1. Do you consider that the practice known as “Phishing[footnoteRef:2]” should be included in the list of examples of practices set out in the draft technical advice?  [2:  In this context, “phishing” should be understood as the attempt to acquire sensitive information, such as passwords or account details, by masquerading as a trustworthy entity in an electronic communication.] 


<ESMA_QUESTION_MAR_TA_3>
We believe that Phishing in itself should not be regarded as an example of market abuse. Phishing, if successful, may be followed by market abuse but that does not make the Phishing activity in itself and by nature to constitute market abuse. If Phishing was included as an example of market abuse, then so should i.a. any practice that would aim at improperly gaining access to insider information. In that context, the market abuse occurs when the insider information is used, not when it is acquired.
<ESMA_QUESTION_MAR_TA_3>

1. Do you support the reference to OTC transactions in the context of cross product	 manipulation (i.e. where the same financial instrument is traded on a trading venue and OTC) and inter-trading venue manipulation (i.e. where a financial instrument traded on a trading venue is related to a different OTC financial instrument)?

<ESMA_QUESTION_MAR_TA_4>
We support the reference to OTC transactions in the context of cross-product manipulation and inter-venue manipulation. OTC markets exist side by side with regulated venues in commodity markets. OTC financial instruments mimic financial instruments listed on a trading venue and market participants are as a rule active in both markets. There is a risk that the prices of financial instruments are used to manipulate transactions done bilaterally or OTC. An example is bidding a small volume at higher price on exchange screen while negotiating large OTC sales. The bid price gives a false signal to the buyer in the OTC transaction. Limited transparency with respect to the prices and transactions done bilaterally/OTC may incentivize such manipulative behavior.
<ESMA_QUESTION_MAR_TA_4>


1. Minimum thresholds for the purpose of the exemption for certain participants in the emission allowance market from the requirement to publicly disclose inside information

1. If you do not agree with the suggested thresholds, what would you consider to be appropriate thresholds of CO2 emissions and rated thermal input below which individual information would have no impact on investors' decisions? Please substantiate.

<ESMA_QUESTION_MAR_TA_5>
a. We believe a threshold of 6 million tonnes per year would be too low in regards to information that will have a significant effect on prices in the European emission allowance market.  Such threshold represents just 0.3 % of actual emissions in 2013.  It is unlikely that a similar percentage would have any significant effect on prices in any electricity market running under similar non-stressed market conditions as the emission allowance market do. Rather, we would suggest a threshold to be at least 20 million tonnes per year.  This would represent about 1 % of actual emissions in a year.

b. Similarly, we believe the threshold for disclosing inside information on thermal input should be set at 3500 MW.
<ESMA_QUESTION_MAR_TA_5>

1. In your opinion, what types of entity-specific, non-public information held by individual market participants are most relevant for price formation or investment decisions in the emission allowance market?

<ESMA_QUESTION_MAR_TA_6>
 If any, the types could include information about the possibility of labour strikes affecting a substantial part of European installations.
Rather than entity specific information we believe that industry and macro level information are most relevant for price formation or investment decisions. 
<ESMA_QUESTION_MAR_TA_6>


1. Determination of the competent authority for notification of delays in public disclosure of inside information

1. Do you agree with the proposals for determining the competent authority to whom issuers of financial instruments and emission allowances market participants should notify delays in disclosure of inside information? 

<ESMA_QUESTION_MAR_TA_7>
Yes – We agree with the proposals for determining the competent authority.
<ESMA_QUESTION_MAR_TA_7>

1. Under point c) of paragraph 2 of the draft technical advice, in cases in which the issuer’s financial instruments were admitted to trading or traded simultaneously in different MSs, which criteria should ESMA take into consideration to determine the relevant competent authority?

<ESMA_QUESTION_MAR_TA_8>
Liquidity or shareholder distribution at the time of listing would probably be a relevant measure for this purpose. It must be clarified how to measure the liquidity/shareholder distribution, i.e. whether it should be on monthly/annually basis? Should the liquidity/shareholder distribution be measured for single venues or by country, e.g. MTFs in the UK?
<ESMA_QUESTION_MAR_TA_8>

1. Do you consider it would be appropriate to determine in a different manner the competent authority for the purpose of Article 17(5) of MAR, where the delay has the scope of preserving the stability of the financial system? If so, should the competent authority be determined according to mechanism set out in Article 19(2) of MAR or in another way?

<ESMA_QUESTION_MAR_TA_9>
N/A
<ESMA_QUESTION_MAR_TA_9>


1. Managers’ transactions

1. Do you agree with the types of transactions listed in the draft technical advice that trigger the duty to notify?

<ESMA_QUESTION_MAR_TA_10>
Yes.
<ESMA_QUESTION_MAR_TA_10>

1. Under paragraph 3 of the draft technical advice, do you consider the use of a “weighting approach” in relation to indices and baskets appropriate or alternatively, should the use of such approach be discarded? Please provide an explanation.

<ESMA_QUESTION_MAR_TA_11>
We do not support the use of a "weighting approach" as described. It may be questioned if a PDMR always has knowledge about the specific constituents and weighting of a complex instrument/basket/UCITS. As the 20% limit would be valid at the time of the transaction a situation may occur where a purchase of such instrument should not be reported as the constituent is below 20% but the sale of the same instrument may require a report as the weight may have increased to more than 20%. The PDMR may not have information about changes to the weighting.

We also question what is the benefit for the market to receive information about managers transactions in such instruments. However, we can support if the weighting is set significantly higher 2 o) or only covers instruments linked to single shares 2 a).

<ESMA_QUESTION_MAR_TA_11>

1. Do you support the ESMA approach to circumstances under which trading during a closed period may be permitted by the issuer? If not, please provide an explanation. 

<ESMA_QUESTION_MAR_TA_12>
We agree with the ESMA approach. The general insider dealing provisions still apply.
<ESMA_QUESTION_MAR_TA_12>

1. Regarding transactions executed by a third party under a (full) discretionary portfolio or asset management mandate, do you foresee any issue with the proposed approach regarding the disclosure of such transactions or the need to ensure that the closed period prohibition is respected?

<ESMA_QUESTION_MAR_TA_13>
If it is possible to define a discretionary mandate we would argue that the PDMR should actively exclude any trading in the company’s shares or related financial instruments from the discretionary portfolio or the asset management mandate. This would be in order to minimize the mentioned risks related to informing and controlling the asset manager as described in p114-115..
<ESMA_QUESTION_MAR_TA_13>

1. Do you consider the transactions included in the non-exhaustive list of transactions appropriate to justify the permission for trading during a closed period under Article 19(12)(b)?

<ESMA_QUESTION_MAR_TA_14>
Yes – in these cases the PDMR is not actively making a decision.
<ESMA_QUESTION_MAR_TA_14>


1. Reporting of infringements

1. Do you agree with the analyses and the procedures proposed in the draft technical advice? Which best practices from existing national, European or international legislation or guidance could be useful for the protection of the reporting persons under the market abuse regime?

<ESMA_QUESTION_MAR_TA_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_15>

1. Do you think there are other elements to be developed in relation to specific procedures for the receipt of reports of infringements under MAR and their follow-up, including the establishment of secure communication channels for such reports

<ESMA_QUESTION_MAR_TA_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_16>

1. Do you see any other provision, measure or procedure currently in place under national laws of Member States that could complement the procedures proposed in the draft technical advice for the reporting of infringements of market abuse to competent authorities in order to increase the protection of personal data, especially in relation to:
1. compliance with data retention periods and notification requirements for data processing;
1. protection of the rights related to data processing;
1. security aspects of the data processing operation; and
1. conditions for the management of reporting mechanisms (including limitations of cross-border data transferral)?

<ESMA_QUESTION_MAR_TA_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_17>

1. In the context of “the protection of employees working under contract of employment”, among the following common forms of unfair treatment - namely dismissal, punitive, transfers, harassments, reduction or loss of duties, status, benefits, salary or working hours, withholding of promotions, trainings, and threats of such actions - which are the most important forms of unfair treatment in case of reporting of infringements of market abuse to a competent authority? Which protection mechanisms against such unfair treatments would you consider effective (e.g. mechanisms for fair procedures and remedies including appropriate rights of defence)? Are you aware of any other aspects that could be relevant in this context? Please specify.

<ESMA_QUESTION_MAR_TA_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_18>

1. Are you aware of any particular provision, measure or procedure currently in place under national laws of Member States or best practices that could effectively complement the mechanism of the competent authorities and the waiver of liability for reporting proposed in the draft technical advice, in order to increase the protection of employees working under a contract of employment? If yes, please provide examples. 

<ESMA_QUESTION_MAR_TA_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_19>
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