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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Draft technical advice on possible delegated acts concerning the Market Abuse Regulation (MAR), published on the ESMA website (here).

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_TA_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider

To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 15 October 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Naming protocol - In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MAR_CP_TA_NAMEOFCOMPANY_NAMEOFDOCUMENT: e.g.if the respondent were ESMA, the name of the reply form would be ESMA_MAR_CP_TA_ESMA_REPLYFORM or ESMA_MAR_CP_TA_ESMA_ANNEX1

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.

General information about respondent
	Are you representing an association?
	No

	Activity:
	Non-financial counterparty

	Country/Region
	France
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Introduction

Please make your introductory comments below, if any:

< ESMA_COMMENT_MAR_TA_1>
Firstly we welcome ESMA’s work on and input to the MAR level 2 implementing measures by means of technical standards and technical advice to the European Commission. In this respect, we would however like to emphasize the need for ESMA to remain as coherent as possible with processes and obligations already established under other pieces of EU regulation (both financial and energy market specific regulation) and to align with and closely collaborate with other European and national competent authorities, including the ACER. The lack of consistency and coherence between various pieces of EU legislations is a key concern to market participants as these lead to costly, burdensome and often duplicative obligations and implementation measures. A concrete example in this respect is the disclosure obligation of inside information. In this respect we urge ESMA to respect recital 51 of MAR and to explicitly acknowledge that any disclosure of inside information made by EAMPs under REMIT is sufficient for MAR purposes.

Secondly, having in mind the goal sought by including EAMPs within MAR scope, we regret the current definition of “emission allowances market participant”, being the sub-category of emitters in emission allowances on which an inside information disclosure obligation rests. Having regards as to which events have a potential impact on the price formation in the emission allowances markets (and which one would like to see disclosed), we notice that e.g. the outage of a carbon neutral thermal unit (e.g. a nuclear power plant) would not be disclosable under MAR as the owner of such facilities would not necessarily qualify as an “EAMP” (as not emitting CO2). Whereby it should be noted that the production capacity impacted by the outage of such non-thermal installation will most probably be covered in the market by a carbon emitting installation; and thus impacting the level of allowances needed with consequently a potential price impact on this market. To the contrary, in case of an outage of a carbon emitting installation owned by an EAMP, the impact on the emission allowances markets will most likely be nihil as such capacity will be replaced by another carbon emitting installation (with more or less advanced technology),without any expected price impact. Therefore, it would have been more appropriate to impose disclosure obligations on any legal entity owning or operating assets, the outage of which might potentially impact price formation on the emission allowances markets on an event-basis (e.g. the nuclear shutdown decision in Germany after the Fukushima disaster).
< ESMA_COMMENT_MAR_TA_1>


1. Specification of the indicators of market manipulation

1. Do you agree that the proposed examples of practices and the indicators relating to these practices clarify the indicators of manipulative behaviours listed in Annex I of MAR?

<ESMA_QUESTION_MAR_TA_1>
We do agree. This list should not be complemented by other examples. On the other hand, it should be made clear from the examples, that in all events an element of intention should be included. These examples should not conclude to market manipulative behaviour without the intent of doing so.
<ESMA_QUESTION_MAR_TA_1>

1. Do you think that the non-exhaustive list of indicators of market manipulation proposed in the CP are appropriate considering the extended scope of MAR in terms of instruments covered? If not, could you suggest any specific indicator? 

<ESMA_QUESTION_MAR_TA_2>
Yes, we think so.
<ESMA_QUESTION_MAR_TA_2>

1. Do you consider that the practice known as “Phishing[footnoteRef:2]” should be included in the list of examples of practices set out in the draft technical advice?  [2:  In this context, “phishing” should be understood as the attempt to acquire sensitive information, such as passwords or account details, by masquerading as a trustworthy entity in an electronic communication.] 


<ESMA_QUESTION_MAR_TA_3>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_3>

1. Do you support the reference to OTC transactions in the context of cross product	 manipulation (i.e. where the same financial instrument is traded on a trading venue and OTC) and inter-trading venue manipulation (i.e. where a financial instrument traded on a trading venue is related to a different OTC financial instrument)?

<ESMA_QUESTION_MAR_TA_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_4>


1. Minimum thresholds for the purpose of the exemption for certain participants in the emission allowance market from the requirement to publicly disclose inside information

1. If you do not agree with the suggested thresholds, what would you consider to be appropriate thresholds of CO2 emissions and rated thermal input below which individual information would have no impact on investors' decisions? Please substantiate.

<ESMA_QUESTION_MAR_TA_5>
We have several comments in respect of the proposed threshold.

Firstly, regarding the second threshold of 1050MW rated thermal input introduced in the consultation paper, we believe there is a terminology misunderstanding by the consultants in respect of the term “rated thermal input” which lead to incorrect conversion of the CO2 emission threshold into equivalent rated thermal input (cf. Europe Economics report dd 22 May 2014; footer 41 on page 24)[footnoteRef:3], resulting in that the threshold in equivalent MW rated thermal input has been set too low. The consultants consider “rated thermal input” de facto similar to “capacity” used in the ACER guidelines regarding REMIT. This is not correct. Rated thermal input refers to the nominal energy introduced in a power plant, i.e.: the amount of fuel converted in energy value (MW/h thermal), whereby the equivalent of “capacity” as used in the ACER guidelines should be “net electrical output”, being the output energy of the power plant or the electrical energy injected in the electrical grid (MWh electrical). [Net electrical output = rated thermal input x unit efficiency ([30%->60%]) + extra energy losses before grid injection typically due to auxiliary services as pumps, losses in transformers, etc). Roughly speaking (and without considering technology-specifics), the proportion is approx. ½, i.e. for 1050 MW of capacity (being net electrical output) about 2100 MW rated thermal input is needed.  [3:  Cf. Europe Economics report dd 22 May 2014 (footer 41 on page 24): “We note that the exact wording is different to the ACER guidance of 100MW as that refers to 100MW capacity which is de facto similar as rated thermal input (rated thermal input means the maximum, not yet taking into account the actual utilisation and efficiency).” ] 

Based on a more normal utilisation factor of 70-80%, we suggest a threshold in the 2500-3000MW range and consider that this level would correctly align with the proposed 6 million tonnes CO2.
Additionally, the conversion of 6 million tonnes of CO2 emissions has been calculated on the basis of assumptions (the average emission metrics reported in a MIT study). It should be clear whether these are fixed nominal assumptions or that these are market assumptions which may vary in the future (taking into account technological evolutions, etc.) and as such results in varying future thresholds.

Secondly, we’re uncertain regarding the exact scope of entities which should be considered as “EAMP” and which are not exempted from the disclosure. The level 1 text defines an EAMP as “any person who enters into transactions, including the placing or orders to trade, in emission allowances, auctioned products based thereon, or derivatives thereof, and who does not benefit from an exemption pursuant to the second subparagraph of article 17(2).”, whereby person means a legal or physical person. In this respect, we do not understand or agree with the statement that "such trading entities, which are owned or controlled or otherwise related to companies with physical operations as specified in Directive 2003/87/EC which in turn do not qualify for the exemption under the second paragraph of Article 17(2), would also satisfy the definition of an EAMP as a sub-set of the participants in the emission allowances markets." (CP p. 24, N° 31 in fine). We are of the opinion that any disclosure obligation can only rest on EAMPs with physical operations. A clarification in this respect would be necessary.

It should also be noted that within the energy market, the current definition of EAMP (as subcategory of market participants active in the emission allowances markets) will not necessarily capture those market participants with most valuable information with a potential price impact on emission allowances and /or derivative products thereof. This would be the case of EAMPs operating or owning non-thermal production units (e.g. nukes, RES production units, etc.) or thermal units that are mothballed in one year and scheduled to come back online the year thereafter, etc.
Information on the (un)availability of these units (which are not emitting CO2 and thus not captured by any threshold) will likely have a bigger impact on the prices in the emission allowances market than the information on emitting energy producers. It should be noted that the production capacity impacted by the outage of such non-thermal facility will most probably be covered in the market by a carbon emitting facility; and thus impacting the level of allowances needed; whereby the capacity of a carbon emitting facility impacted by an outage will most likely be replaced by another carbon emitting facility (with more or less advanced technology),without any expected price impact. Therefore, it would have been more appropriate to impose disclosure obligations on any legal entity owning or operating assets, the outage of which might potentially impact price formation in the emission allowances markets on an event-basis (eg the nuclear shutdown decision in Germany after the Fukushima disaster).

Thirdly, as stated above, we believe an event-based approach with an event-based threshold at installation level would be far more appropriate and useful than the proposed absolute threshold of tonnes CO2 emissions and rated thermal input. 
In this respect, it should be noted that the proposed threshold is set at legal entity level. As correctly stated in the consultant’s report, in the utility sector a legal entity is often operator and/or owner of a number of smaller carbon emitting and non-emitting installations, operating independent from one another, with average emissions per installation to be relatively small compared to the average emissions per legal entity. Setting the threshold at legal entity level will lead to disclosure of a lot of non-relevant information on smaller installations which would on itself have no impact at all on the prices in the emission allowances markets. This would go against the spirit of and goal sought by MAR. Therefore, we suggest to set the threshold or at installation level (on an event-basis) or introduce a second minimum MW threshold per installation before the disclosure threshold takes effect.
In all events, we believe that the ESMA should respect recital 51 of MAR and avoid duplicative reporting for EAMPs which are already within REMIT scope.

Fourthly, when it comes to the scope of information to be disclosed, ESMA is adding confusion when referring in paragraph 37 of the consultation paper to “important firm specific information”. It is clear from the level 1 text that Art. 17(2) explicitly refers to information related to the physical operations of the installations (or activities). Recital 51 of MAR re-iterates this. We do not understand what additional inside information, which is “important firm specific information” and not related to physical operations could be inside information. Additional clarification is needed.

Fifthly, we favour an absolute threshold for triggering the disclosure obligations without any case by case assessment to be done on the inside nature of the information once the threshold has been breached. This would facilitate operational and automated compliance by EAMPs with this disclosure obligation. In all events, we urge ESMA to decide in line with recital 51 and to explicitly recognize and confirm that any disclosure of inside information performed by an EAMP within REMIT scope, suffices for MAR purposes. Any information on the availability of production, generation, storage, consumption and transmission facilities within REMIT scope (including on the availability of non-thermal units exceeding 100MW of capacity) is already publicly available to any interested person. 
<ESMA_QUESTION_MAR_TA_5>

1. In your opinion, what types of entity-specific, non-public information held by individual market participants are most relevant for price formation or investment decisions in the emission allowance market?

<ESMA_QUESTION_MAR_TA_6>
None. As correctly set out by the consultant in its report, price formation in the emission allowances markets is mostly based on and influenced by macro-economic factors and EU policy decisions (eg nuclear phase out, ETS revision, etc). There is little to no company specific information held by industrial emitters which is or could be relevant for price formation. Additionally, since the entry into force of REMIT disclosure obligations, EAMPs within the energy market do already publicly make available any information regarding their physical operations and which de facto have an impact on their level of demand for allowances. 
It should also be noted that planned and unplanned shutdowns of production, storage, transmission and other facilities do not have a significant effect on price formation, as very few industrial installations are large enough to impact the wider market and if one thermal unit is out, it will most probably be replaced by another thermal unit with in the end little to no impact on the emission allowances markets. As stated above, much more relevant to the market is the impact of non-thermal productions units (such as nuclear facilities with are CO2-neutral) being faced with planned and unplanned unavailability as the loss of capacity will most probably be replaced by thermal units emitting CO2; although we note that these installations are not necessarily caught by the current definition of EAMP.

To conclude, we believe that the information held by EAMPs is not relevant in relation to the price developments of emission allowances and their derivatives. Therefore, establishing a specific threshold (even one of the higher ones that have been proposed) is expected to be of limited value. Imposing additional requirements to EAMPs without relevance to investors’ decisions seems unnecessary and the threshold for exemption of such requirements should thus be increased to exempt most EAMPs. 
<ESMA_QUESTION_MAR_TA_6>


1. Determination of the competent authority for notification of delays in public disclosure of inside information

1. Do you agree with the proposals for determining the competent authority to whom issuers of financial instruments and emission allowances market participants should notify delays in disclosure of inside information? 

<ESMA_QUESTION_MAR_TA_7>
Re competent authority for notifications re delayed disclosure by EAMPs:
Any procedure for the notification of delayed disclosure of inside information should be aligned with existing processes under REMIT which already apply to EAMPs in the energy market (article 4.2. REMIT); whereby both the ACER and the competent NRA should be notified. For market participants, it’s key that EU regulations are aligned to the extent possible in order to avoid costly, complex and burdensome duplicative processes and obligations, which additionally increase the risk of unintended compliance breaches under one regulation, whilst being compliant under another regulation. 
Therefore, we urge ESMA to explicitly recognize that any delayed disclosure made under REMIT releases the respective EAMP from any additional notification under MAR. Regulators should closely cooperate and exchange information between them.
For EAMPs not yet covered by REMIT, a similar process should be put in place.

<ESMA_QUESTION_MAR_TA_7>

1. Under point c) of paragraph 2 of the draft technical advice, in cases in which the issuer’s financial instruments were admitted to trading or traded simultaneously in different MSs, which criteria should ESMA take into consideration to determine the relevant competent authority?

<ESMA_QUESTION_MAR_TA_8>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_8>

1. Do you consider it would be appropriate to determine in a different manner the competent authority for the purpose of Article 17(5) of MAR, where the delay has the scope of preserving the stability of the financial system? If so, should the competent authority be determined according to mechanism set out in Article 19(2) of MAR or in another way?

<ESMA_QUESTION_MAR_TA_9>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_9>


1. Managers’ transactions

1. Do you agree with the types of transactions listed in the draft technical advice that trigger the duty to notify?

<ESMA_QUESTION_MAR_TA_10>
For EAMP: yes, we agree.
<ESMA_QUESTION_MAR_TA_10>

1. Under paragraph 3 of the draft technical advice, do you consider the use of a “weighting approach” in relation to indices and baskets appropriate or alternatively, should the use of such approach be discarded? Please provide an explanation.

<ESMA_QUESTION_MAR_TA_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_11>

1. Do you support the ESMA approach to circumstances under which trading during a closed period may be permitted by the issuer? If not, please provide an explanation. 

<ESMA_QUESTION_MAR_TA_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_12>

1. Regarding transactions executed by a third party under a (full) discretionary portfolio or asset management mandate, do you foresee any issue with the proposed approach regarding the disclosure of such transactions or the need to ensure that the closed period prohibition is respected?

<ESMA_QUESTION_MAR_TA_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_13>

1. Do you consider the transactions included in the non-exhaustive list of transactions appropriate to justify the permission for trading during a closed period under Article 19(12)(b)?

<ESMA_QUESTION_MAR_TA_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_14>


1. Reporting of infringements

1. Do you agree with the analyses and the procedures proposed in the draft technical advice? Which best practices from existing national, European or international legislation or guidance could be useful for the protection of the reporting persons under the market abuse regime?

<ESMA_QUESTION_MAR_TA_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_15>

1. Do you think there are other elements to be developed in relation to specific procedures for the receipt of reports of infringements under MAR and their follow-up, including the establishment of secure communication channels for such reports

<ESMA_QUESTION_MAR_TA_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_16>

1. Do you see any other provision, measure or procedure currently in place under national laws of Member States that could complement the procedures proposed in the draft technical advice for the reporting of infringements of market abuse to competent authorities in order to increase the protection of personal data, especially in relation to:
1. compliance with data retention periods and notification requirements for data processing;
1. protection of the rights related to data processing;
1. security aspects of the data processing operation; and
1. conditions for the management of reporting mechanisms (including limitations of cross-border data transferral)?

<ESMA_QUESTION_MAR_TA_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_17>

1. In the context of “the protection of employees working under contract of employment”, among the following common forms of unfair treatment - namely dismissal, punitive, transfers, harassments, reduction or loss of duties, status, benefits, salary or working hours, withholding of promotions, trainings, and threats of such actions - which are the most important forms of unfair treatment in case of reporting of infringements of market abuse to a competent authority? Which protection mechanisms against such unfair treatments would you consider effective (e.g. mechanisms for fair procedures and remedies including appropriate rights of defence)? Are you aware of any other aspects that could be relevant in this context? Please specify.

<ESMA_QUESTION_MAR_TA_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_18>

1. Are you aware of any particular provision, measure or procedure currently in place under national laws of Member States or best practices that could effectively complement the mechanism of the competent authorities and the waiver of liability for reporting proposed in the draft technical advice, in order to increase the protection of employees working under a contract of employment? If yes, please provide examples. 

<ESMA_QUESTION_MAR_TA_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_19>
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