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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Draft technical advice on possible delegated acts concerning the Market Abuse Regulation (MAR), published on the ESMA website (here).

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_TA_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider

To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 15 October 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Naming protocol - In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MAR_CP_TA_NAMEOFCOMPANY_NAMEOFDOCUMENT: e.g.if the respondent were ESMA, the name of the reply form would be ESMA_MAR_CP_TA_ESMA_REPLYFORM or ESMA_MAR_CP_TA_ESMA_ANNEX1

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.

General information about respondent
	Are you representing an association?
	NO

	Activity:
	Regulated markets/Exchanges/Trading Systems

	Country/Region
	Europe
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Introduction

Please make your introductory comments below, if any:

< ESMA_COMMENT_MAR_TA_1>
Euronext is a leading global operator of financial markets and a provider of innovative trading technologies. Euronext’s exchanges in Europe (Amsterdam, Brussels, Lisbon, London and Paris) provide for the trading of cash equities, bonds, derivatives and other exchange-traded products.  

This document contains the views of Euronext with regard to ESMA’s discussion paper on policy orientations on possible implementing measures under the market abuse regulation. 
Euronext welcomes the opportunity to comment on these initial proposals for MAR implementing measures considering the importance that such measures will have in achieving the objectives pursued by MAD, namely, enhance the integrity of financial markets taking into consideration the deep evolutions they have faced lately. 
Euronext believes that it is crucial to enhance market integrity and investor protection by modernising the present legislative framework. With MIFID, increased fragmentation and opacity of European cash markets prevailed causing difficult application of the Market Abuse Directive (“MAD”). More trading volumes are executed across trading venues where different levels of control and regulation are applied. This has resulted in market abuse cases, including: manipulating the lit market when trading in a dark pool, or trading continuing in a financial instrument on an Multilateral Trading Facilities (“MTF”), when that instrument has been suspended on the Regulated Market following an injunction by a national regulator. Euronext therefore agreed that there was a need to harmonise rules at a pan-European level and that this requires a revision of MAD. 
Euronext believes that the modernisation of  the market abuse rules in a coordinated and harmonised way is key for the development of sound European financial markets. Euronext overall agrees with the proposals included in the discussion paper but considers that for the implementing measures to be effective, they should apply to all marketplaces (regulated trading venues and OTC) equally. Otherwise, the risk is to create an unlevel playing field, whereby a significant proportion of trading remains uncovered or covered by weaker market integrity rules, with potential incentives, for those seeking to circumvent MAR’s provisions, to direct their activities towards these less regulated areas.
< ESMA_COMMENT_MAR_TA_1>


1. Specification of the indicators of market manipulation

1. Do you agree that the proposed examples of practices and the indicators relating to these practices clarify the indicators of manipulative behaviours listed in Annex I of MAR?

<ESMA_QUESTION_MAR_TA_1>
Euronext broadly agrees with the list.

ESMA should perhaps differentiate those behaviours which are abnormal, artificial, deceptive, false and misleading from those behaviours which simply break the Rules of trading venues.  Pre-arranged trading may be subject to restrictions on some derivative venues, in part to ensure fair competition and price discovery in an orderly way – not to prevent market abuse.  On several cash trading venues pre-arranged trading is not prohibited.  For example a client and a broker-dealer may bi-laterally negotiate a trade, and then once the economics of the trade have been agreed, decide to execute the trade on, or report the trade to, a trading venue -  the client may want the protection of the exchange’s default rules or buying-in rules.

Euronext has some comments with regard to a few of the specific behaviours.  

Regarding “Quote stuffing”,  it is not clear how “uncertainty” is defined.  There are market makers and liquidity providers who may be under obligation to a trading venue to provide two sided quotes – some do so at multiple levels.  Venues typically welcome depth in the order book, and liquidity.  To some people, a book “stuffed” full of genuine quotes will be a liquid one.  To include behaviours in the list, then Euronext would expect one or more of the key words such as abnormal / artificial, deceptive, false and misleading  to be associated with the behaviour.   The creation of “uncertainty” is not within the scope of Article 12 of MAR unless it somehow creates abnormal / artificial prices or volumes, is deceptive, or creates a false and misleading impression.  We suggest ESMA might wish to clarify this.        

Regarding, the creation of a floor in the price pattern,  any stabilisation (up or down) outside of the safe harbour may be abusive if it creates abnormal / artificial prices or volumes, is deceptive, or creates a false and misleading impression.  The examples of creating a floor make no comment about abusive downwards stabilisation and Euronext suggests it should for completeness.      

Regarding “Ping orders” on a dark platform, Euronext does not see why ping orders are abusive per se.  Dark MTFs will generally match orders at the mid-point of the reference BBO – usually the primary market.  When the public sees trade reports from a dark MTF,  the public knows the prices are determined by the reference BBO (which is a generally available price) but they will not know in advance the volumes that will trade.  For example, let us consider a scenario where an aggressive seller in the reference market is hitting bids, but a larger non displayed buy order is resting in a dark-pool MTF.  For a fragmented market place to operate more efficiently, there should be a mechanism for the liquidity in the dark to be brought to the lit reference market.  Otherwise, smaller orders may create unnecessary volatility in the lit and a poorer quality execution.  One such mechanism is for a liquidity provider to  inform himself about all ways to hedge himself including what is resting in dark pools so his provision of liquidity in the lit is as informed as possible.   To reliably know what is in the dark pool he must send an order to trade.  The public will see a price and small volume print, and they are accordingly informed that someone is seeking information as to what liquidity can be found within the dark pool.  Both the seeker of information and the market at large receive the same information at the same time. As there is no issue of price discovery by sending ping orders into a dark MTF as the market is able to calculate the price of any trade from the dark pool by reference to the primary market, it is unclear how such ping orders can create any artificial or abnormal price, or create any deceptive false or misleading price.  In the scenario above, the liquidity provider finds a resting bid and is therefore prepared to provide liquidity in the lit to the aggressive seller.  In the absence of such a mechanism, the liquidity provider may fade his bids leading to unwanted and unnecessary volatility. Euronext would be grateful for a clarification from ESMA as to what extent ping orders are considered to be abusive per se, and which of the elements of Article 12 they infringe.

[bookmark: _GoBack]As per Para 13  “Entering orders to trade or transactions before or shortly after the market participant or persons publicly known as linked to that market participant produce or disseminate contrary research or investment recommendations that are made publicly available”,  Recital 28 of  MAR says “Research and estimates based on publicly available data, should not per se be regarded as inside information and the mere fact that a transaction is carried out on the basis of research or estimates should not therefore be deemed to constitute use of inside information.”  It would be useful if ESMA could clarify why transactions based on research, particularly after the publication of research should be caught by the provisions of MAR. 
<ESMA_QUESTION_MAR_TA_1>

1. Do you think that the non-exhaustive list of indicators of market manipulation proposed in the CP are appropriate considering the extended scope of MAR in terms of instruments covered? If not, could you suggest any specific indicator? 

<ESMA_QUESTION_MAR_TA_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_2>

1. Do you consider that the practice known as “Phishing[footnoteRef:2]” should be included in the list of examples of practices set out in the draft technical advice?  [2:  In this context, “phishing” should be understood as the attempt to acquire sensitive information, such as passwords or account details, by masquerading as a trustworthy entity in an electronic communication.] 


<ESMA_QUESTION_MAR_TA_3>
No, it is not clear how “Phishing” contravenes the provisions of MAR and as such should not perhaps be included in the list.
<ESMA_QUESTION_MAR_TA_3>

1. Do you support the reference to OTC transactions in the context of cross product	 manipulation (i.e. where the same financial instrument is traded on a trading venue and OTC) and inter-trading venue manipulation (i.e. where a financial instrument traded on a trading venue is related to a different OTC financial instrument)?

<ESMA_QUESTION_MAR_TA_4>
Yes, Euronext supports this approach. In general, manipulation should not be limited in the kind of instruments used as long as it might affect the listed instruments and thereby can give a false or misleading impression.

However, while Euronext supports the reference to OTC transactions in the context of cross product manipulation, we urge ESMA to pay particular attention to the OTC space as it lacks transparency and regulation and thus needs more surveillance than regulated markets. 
<ESMA_QUESTION_MAR_TA_4>


1. Minimum thresholds for the purpose of the exemption for certain participants in the emission allowance market from the requirement to publicly disclose inside information

1. If you do not agree with the suggested thresholds, what would you consider to be appropriate thresholds of CO2 emissions and rated thermal input below which individual information would have no impact on investors' decisions? Please substantiate.

<ESMA_QUESTION_MAR_TA_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_5>

1. In your opinion, what types of entity-specific, non-public information held by individual market participants are most relevant for price formation or investment decisions in the emission allowance market?

<ESMA_QUESTION_MAR_TA_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_6>


1. Determination of the competent authority for notification of delays in public disclosure of inside information

1. Do you agree with the proposals for determining the competent authority to whom issuers of financial instruments and emission allowances market participants should notify delays in disclosure of inside information? 

<ESMA_QUESTION_MAR_TA_7>
Yes. Euronext agrees with the approach. 
<ESMA_QUESTION_MAR_TA_7>

1. Under point c) of paragraph 2 of the draft technical advice, in cases in which the issuer’s financial instruments were admitted to trading or traded simultaneously in different MSs, which criteria should ESMA take into consideration to determine the relevant competent authority?

<ESMA_QUESTION_MAR_TA_8>
In that case the issuer is required to make an election between the relevant competent authorities of the MSs where the issuer’s financial instruments were admitted to trading or traded simultaneously with its consent.]
<ESMA_QUESTION_MAR_TA_8>

1. Do you consider it would be appropriate to determine in a different manner the competent authority for the purpose of Article 17(5) of MAR, where the delay has the scope of preserving the stability of the financial system? If so, should the competent authority be determined according to mechanism set out in Article 19(2) of MAR or in another way?

<ESMA_QUESTION_MAR_TA_9>
No, we do not. For the sake of clarity, Euronext believes the same approach should apply where the delay has the scope of preserving the stability of the financial system. 
<ESMA_QUESTION_MAR_TA_9>


1. Managers’ transactions

1. Do you agree with the types of transactions listed in the draft technical advice that trigger the duty to notify?

<ESMA_QUESTION_MAR_TA_10>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_10>

1. Under paragraph 3 of the draft technical advice, do you consider the use of a “weighting approach” in relation to indices and baskets appropriate or alternatively, should the use of such approach be discarded? Please provide an explanation.

<ESMA_QUESTION_MAR_TA_11>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_11>

1. Do you support the ESMA approach to circumstances under which trading during a closed period may be permitted by the issuer? If not, please provide an explanation. 

<ESMA_QUESTION_MAR_TA_12>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_12>

1. Regarding transactions executed by a third party under a (full) discretionary portfolio or asset management mandate, do you foresee any issue with the proposed approach regarding the disclosure of such transactions or the need to ensure that the closed period prohibition is respected?

<ESMA_QUESTION_MAR_TA_13>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_13>

1. Do you consider the transactions included in the non-exhaustive list of transactions appropriate to justify the permission for trading during a closed period under Article 19(12)(b)?

<ESMA_QUESTION_MAR_TA_14>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_14>


1. Reporting of infringements

1. Do you agree with the analyses and the procedures proposed in the draft technical advice? Which best practices from existing national, European or international legislation or guidance could be useful for the protection of the reporting persons under the market abuse regime?

<ESMA_QUESTION_MAR_TA_15>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_15>

1. Do you think there are other elements to be developed in relation to specific procedures for the receipt of reports of infringements under MAR and their follow-up, including the establishment of secure communication channels for such reports

<ESMA_QUESTION_MAR_TA_16>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_16>

1. Do you see any other provision, measure or procedure currently in place under national laws of Member States that could complement the procedures proposed in the draft technical advice for the reporting of infringements of market abuse to competent authorities in order to increase the protection of personal data, especially in relation to:
1. compliance with data retention periods and notification requirements for data processing;
1. protection of the rights related to data processing;
1. security aspects of the data processing operation; and
1. conditions for the management of reporting mechanisms (including limitations of cross-border data transferral)?

<ESMA_QUESTION_MAR_TA_17>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_17>

1. In the context of “the protection of employees working under contract of employment”, among the following common forms of unfair treatment - namely dismissal, punitive, transfers, harassments, reduction or loss of duties, status, benefits, salary or working hours, withholding of promotions, trainings, and threats of such actions - which are the most important forms of unfair treatment in case of reporting of infringements of market abuse to a competent authority? Which protection mechanisms against such unfair treatments would you consider effective (e.g. mechanisms for fair procedures and remedies including appropriate rights of defence)? Are you aware of any other aspects that could be relevant in this context? Please specify.

<ESMA_QUESTION_MAR_TA_18>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_18>

1. Are you aware of any particular provision, measure or procedure currently in place under national laws of Member States or best practices that could effectively complement the mechanism of the competent authorities and the waiver of liability for reporting proposed in the draft technical advice, in order to increase the protection of employees working under a contract of employment? If yes, please provide examples. 

<ESMA_QUESTION_MAR_TA_19>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_19>
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