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Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper - Draft technical advice on possible delegated acts concerning the Market Abuse Regulation (MAR), published on the ESMA website (here).

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, please follow the instructions described below:
i. use this form and send your responses in Word format;
ii. do not remove the tags of type <ESMA_QUESTION_TA_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
iii. if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
i. if they respond to the question stated;
ii. contain a clear rationale, including on any related costs and benefits; and
iii. describe any alternatives that ESMA should consider

To help you navigate this document more easily, bookmarks are available in “Navigation Pane” for Word 2010 and in “Document Map” for Word 2007.
Responses must reach us by 15 October 2014. 
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
Naming protocol - In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_MAR_CP_TA_NAMEOFCOMPANY_NAMEOFDOCUMENT: e.g.if the respondent were ESMA, the name of the reply form would be ESMA_MAR_CP_TA_ESMA_REPLYFORM or ESMA_MAR_CP_TA_ESMA_ANNEX1

[bookmark: _Toc335141334]Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.

[bookmark: _Toc335141335]Data protection
Information on data protection can be found at www.esma.europa.eu under the heading ‘Disclaimer’.

General information about respondent
	Are you representing an association?
	Yes

	Activity:
	Banking sector

	Country/Region
	Europe
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Introduction

Please make your introductory comments below, if any:

< ESMA_COMMENT_MAR_TA_1>
 We thank ESMA for the opportunity to be involved with the consultation process in relation to the technical advice on possible delegated acts to the Market Abuse Regulation (596/2014) (“MAR”). 
Please find below the executive summary of our key concerns with respect to the provisions and commentary detailed within the Consultation Paper.
1.	Market manipulation indicators.
We do not consider the extensive non-exhaustive lists of example practices detailed within the draft technical advice as the most useful way to clarify  the market manipulation indicators detailed at Annex I MAR. We consider the extensive lists provided as being un-useable in practice and we suggest that general principles be stated which would illuminate the examples listed in the Annex.
2.	PDMRs and the closed period prohibition and disclosure. 
We are greatly concerned with the commentary that transactions by collective schemes, in which a PDMR has invested, are to be included within the prohibition and disclosure regime. Given the aims of the provision, we do not understand the rationale that transactions, over which the PDMR has no influence, should be caught by the prohibition. 
3.	Reporting of infringements.
We are concerned that the provisions relating the reporting of infringements would mean, in practice, that firms will be required to have different regimes for differing types of infringement reporting e.g. market abuse regime vs. national legislation. 
< ESMA_COMMENT_MAR_TA_1>


1. Specification of the indicators of market manipulation

1. Do you agree that the proposed examples of practices and the indicators relating to these practices clarify the indicators of manipulative behaviours listed in Annex I of MAR?

<ESMA_QUESTION_MAR_TA_1>
 No. Whilst we agree that it is helpful for ESMA to provide examples of behaviour that has potential to be market manipulation, we query the usefulness of such an extensive non-exhaustive list. We note that a number of the examples provided are unclear, repetitive and in some cases erroneous. Additionally we note ESMA has used terminology which is not inline with market understanding of such terms, such as ‘pump and dump’ and ‘trash and cash’.
Given the breadth of behaviours that could indicate market manipulation may be taking place, we consider that it would be more helpful to provide a list of more general factors that may be considered in respect of the indicators set out in Annex 1 MAR. We are strongly of the view that the aims and intent of the person(s) in question should be an important consideration and ask ESMA to expressly detail this.  Further, we are of the view that any order or transaction whose primary objective is the movement of the price of the investment rather than the creation, liquidation or hedging of a position, may warrant further investigation.
It would also be helpful for the advice to stipulate when a practice is not abusive behaviour, for example, by stating that the practice is not manipulative behaviour if conducted for legitimate reasons (e.g. Draft technical advice Section 7(2) vs. MAR 1.6.4 (2)). For example, section 4 relates to orders to trade given or transactions undertaken representing a significant proportion of daily volume in the relevant financial instrument.  We would question why is holding a significant percentage of volume an indicator of manipulative behaviour?  Another example is in section 5 where the text related to orders to trade given or transactions undertaken by persons with a significant buying or selling position. Similarly, holding a significant position in itself is not an indicator of market manipulation.
The mandate detailed within MAR is to provide further clarity on the Annex 1 MAR indicators. In our view there is a clear pattern of improper intent throughout the examples of manipulative behaviours detailed in both Annex 1 MAR, and the draft technical advice, as such we consider it may be of more use to specify that the aims and intent of the person(s) should be a primary consideration, rather than detailing such extensive non-exhaustive lists.
<ESMA_QUESTION_MAR_TA_1>

1. Do you think that the non-exhaustive list of indicators of market manipulation proposed in the CP are appropriate considering the extended scope of MAR in terms of instruments covered? If not, could you suggest any specific indicator? 

<ESMA_QUESTION_MAR_TA_2>
 No. Whilst we agree that it is helpful for ESMA to provide examples of behaviour that has potential to be market manipulation, we query the usefulness of such an extensive non-exhaustive list. We note that a number of the examples provided are unclear, repetitive and in some cases erroneous. Additionally we note ESMA has used terminology which is not inline with market understanding of such terms, such as ‘pump and dump’ and ‘trash and cash’.
Given the breadth of behaviours that could indicate market manipulation may be taking place, we consider that it would be more helpful to provide a list of more general factors that may be considered in respect of the indicators set out in Annex 1 MAR. We are strongly of the view that the aims and intent of the person(s) in question should be an important consideration and ask ESMA to expressly detail this.  Further, we are of the view that any order or transaction whose primary objective is the movement of the price of the investment rather than the creation, liquidation or hedging of a position, may warrant further investigation.
It would also be helpful for the advice to stipulate when a practice is not abusive behaviour, for example, by stating that the practice is not manipulative behaviour if conducted for legitimate reasons (e.g. Draft technical advice Section 7(2) vs. MAR 1.6.4 (2)). For example, section 4 relates to orders to trade given or transactions undertaken representing a significant proportion of daily volume in the relevant financial instrument.  We would question why is holding a significant percentage of volume an indicator of manipulative behaviour?  Another example is in section 5 where the text related to orders to trade given or transactions undertaken by persons with a significant buying or selling position. Similarly, holding a significant position in itself is not an indicator of market manipulation.
The mandate detailed within MAR is to provide further clarity on the Annex 1 MAR indicators. In our view there is a clear pattern of improper intent throughout the examples of manipulative behaviours detailed in both Annex 1 MAR, and the draft technical advice, as such we consider it may be of more use to specify that the aims and intent of the person(s) should be a primary consideration, rather than detailing such extensive non-exhaustive lists.
<ESMA_QUESTION_MAR_TA_2>

1. Do you consider that the practice known as “Phishing[footnoteRef:2]” should be included in the list of examples of practices set out in the draft technical advice?  [2:  In this context, “phishing” should be understood as the attempt to acquire sensitive information, such as passwords or account details, by masquerading as a trustworthy entity in an electronic communication.] 


<ESMA_QUESTION_MAR_TA_3>
Yes, we agree that phishing is not an acceptable practice.
<ESMA_QUESTION_MAR_TA_3>

1. Do you support the reference to OTC transactions in the context of cross product	 manipulation (i.e. where the same financial instrument is traded on a trading venue and OTC) and inter-trading venue manipulation (i.e. where a financial instrument traded on a trading venue is related to a different OTC financial instrument)?

<ESMA_QUESTION_MAR_TA_4>
Yes, we do support the reference to OTC transactions with respect to cross-product and inter-trading venue manipulation. As described at our response to question 1, we consider that the important factor in considering behaviours to be the presence of intent and this should not differ for trades undertaken on an OTC basis.
<ESMA_QUESTION_MAR_TA_4>


1. Minimum thresholds for the purpose of the exemption for certain participants in the emission allowance market from the requirement to publicly disclose inside information

1. If you do not agree with the suggested thresholds, what would you consider to be appropriate thresholds of CO2 emissions and rated thermal input below which individual information would have no impact on investors' decisions? Please substantiate.

<ESMA_QUESTION_MAR_TA_5>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_5>

1. In your opinion, what types of entity-specific, non-public information held by individual market participants are most relevant for price formation or investment decisions in the emission allowance market?

<ESMA_QUESTION_MAR_TA_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_6>


1. Determination of the competent authority for notification of delays in public disclosure of inside information

1. Do you agree with the proposals for determining the competent authority to whom issuers of financial instruments and emission allowances market participants should notify delays in disclosure of inside information? 

<ESMA_QUESTION_MAR_TA_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_MAR_TA_7>

1. Under point c) of paragraph 2 of the draft technical advice, in cases in which the issuer’s financial instruments were admitted to trading or traded simultaneously in different MSs, which criteria should ESMA take into consideration to determine the relevant competent authority?

<ESMA_QUESTION_MAR_TA_8>
In such a case, we consider the relevant competent authority should be the one in the Member State where the trading venue with the highest liquidity on average, during the prior six months, is located. This would provide information to the competent authority overseeing the larger liquidity venue.
<ESMA_QUESTION_MAR_TA_8>

1. Do you consider it would be appropriate to determine in a different manner the competent authority for the purpose of Article 17(5) of MAR, where the delay has the scope of preserving the stability of the financial system? If so, should the competent authority be determined according to mechanism set out in Article 19(2) of MAR or in another way?

<ESMA_QUESTION_MAR_TA_9>
In cases of systemic risk, disclosure should be made by the credit or financial institution to the competent authority of the Member State where the credit or financial institution has its  registered office. Where the credit or financial institution is not registered in a Member State, we are of the view that disclosure should be made to the competent authority of the  Member State which provides lead prudential oversight of the financial institution.
<ESMA_QUESTION_MAR_TA_9>


1. Managers’ transactions

1. Do you agree with the types of transactions listed in the draft technical advice that trigger the duty to notify?

<ESMA_QUESTION_MAR_TA_10>
Yes, we generally agree with the types of the transactions listed. However, please find our more detailed comments on the draft technical advice below:
· para. 4 – we find it unclear what exactly is meant by the transaction “cannot be executed at another point in time” and suggest that this be deleted so as to avoid a literal interpretation, as it should not be an absolute, all or nothing requirement but the  “reasonableness” test should apply.
· para. 7 – we consider that one should demonstrate that the sale of share is the “most” reasonable alternative, rather than the “only” reasonable alternative.
· para. 8 – we do not consider there is a need for the circumstances to be described as “extremely” urgent. In our view there is little difference between “extreme urgency” and “urgency”, and to include the extreme element to the requirement is not helpful.
· para.13(a) – we do not understand the rationale for an “at least 4 months prior” notification requirement. We agree that the PDMR should notify the issuer prior to the closed period but we consider at least 4 months to be an unnecessarily long notification period.
<ESMA_QUESTION_MAR_TA_10>

1. Under paragraph 3 of the draft technical advice, do you consider the use of a “weighting approach” in relation to indices and baskets appropriate or alternatively, should the use of such approach be discarded? Please provide an explanation.

<ESMA_QUESTION_MAR_TA_11>
Yes we do consider the weighting approach as appropriate. A weighted standard is a commonly used and understood approach (e.g. with respect to disclosure obligations under the Short Selling Regulation (EU) (236/2012)) and we consider it suitable here.
<ESMA_QUESTION_MAR_TA_11>

1. Do you support the ESMA approach to circumstances under which trading during a closed period may be permitted by the issuer? If not, please provide an explanation. 

<ESMA_QUESTION_MAR_TA_12>
We generally agree with the circumstances detailed in the draft technical advice. We consider that it would be useful for ESMA to provide further clarification on when trading is permitted during closed periods. In particular, in relation to paragraph 4, it would helpful for ESMA to expand upon when a transaction “cannot” be executed at another time. We are of the view that it is important to expressly differentiate between circumstances which cannot wait and those where it would be economically unreasonable, in the opinion of the PDMR, to wait. In relation paragraph 7, we would suggest replacing the word “only” reasonable alternative with ‘most’ reasonable alternative. In addition, in relation to paragraph 13, we consider the 4 month period before the expiration date of the option or warrant  to be too long.  As long as there is no opportunity for the employee to influence the grant or  terms of the warrants or options, there would not seem to be any need to impose an arbitrary time frame.  
<ESMA_QUESTION_MAR_TA_12>

1. Regarding transactions executed by a third party under a (full) discretionary portfolio or asset management mandate, do you foresee any issue with the proposed approach regarding the disclosure of such transactions or the need to ensure that the closed period prohibition is respected?

<ESMA_QUESTION_MAR_TA_13>
Yes. We agree that the closed period prohibition should be respected. With respect to (full) discretionary portfolio or asset management mandates, where a manager executes transactions on behalf of the PDMR, we consider the guidance provided by ESMA in para.114 of the Consultation Paper, in relation to the PDMR informing the portfolio managers of the relevant prohibitions, as useful and ask ESMA to consider expressly stating this in the draft technical advice. 
We are greatly concerned by the suggestion that transactions by collective investment schemes (“CIS”) in which the PDMR might have invested could be caught by the prohibition and disclosure regime.
As a matter of law, we do not consider that the Level 1 text, by referring, in Article 19(1) and (2), to transaction conducted on the PDMR’s account, could include CISs which, by definition, transact on their own behalf, with the CIS manager taking decisions on the CIS’s behalf, within the constraints of the CIS’s investment mandate.
The transaction that is carried out on the PDMR’s account is that of investing in the CIS, and there we do agree that Article 19(1)(a), by referring to “other financial instruments related thereto”, would require the PDMR to disclose investments in CIS where the latter’s investment mandate would allow the CIS to invest in the shares and debt instruments of the relevant issuers, or to derivatives related to them.
To argue otherwise, as well as being unsustainable in law is, in our view, also impracticable, in that, by requiring the CIS manager to notify the PDMR every time the CIS transacts in a relevant instrument, would generate such high administrative costs that would, in practice, result in CISs refusing investments from PDMRs in issuers in which the CIS’s investment mandate allows investment. Given that generally managers have a lot of discretion on which financial instruments to purchase, this would effectively result in PDMRs being banned from investing in a large proportion of actively managed CIS. 
PDMRs would also be effectively barred from investing in passively managed PDMRs because it is hard to imagine why such a CIS, whose attractiveness lies, at least in part on low management fees and the ability to track, with as small a tracking error as possible, a particular index or basket, would commit to either (1) notifying the PDMR of any transaction in relevant instruments (which would be expensive) or (2) exclude the relevant instruments for all PDMRs invested in the fund from the investment range (which would increase the tracking error and most likely breach the terms of the investment mandate).
Given that the purpose of Article 19 is to avoid the possibility of PDMRs trading on information available to them because of their position, the legislator cannot have intended to restrict their ability to invest in collective investment schemes, which is, on the contrary, to be encouraged, since it means that investment decisions are made by someone with no connection to the PDMR and no access to the information available to him/her.
<ESMA_QUESTION_MAR_TA_13>

1. Do you consider the transactions included in the non-exhaustive list of transactions appropriate to justify the permission for trading during a closed period under Article 19(12)(b)?

<ESMA_QUESTION_MAR_TA_14>
Exceptional circumstances for such trading  should be defined by reference to compelling circumstances which would unduly impact the PDMR and which cannot be avoided until after the closed period. 
<ESMA_QUESTION_MAR_TA_14>


1. Reporting of infringements

1. Do you agree with the analyses and the procedures proposed in the draft technical advice? Which best practices from existing national, European or international legislation or guidance could be useful for the protection of the reporting persons under the market abuse regime?

<ESMA_QUESTION_MAR_TA_15>
 No. In principle we support the aims of the proposed draft technical advice with respect to protecting reporting persons. However, we have a number of concerns in relation to such procedures.
Firstly, we are concerned about the notion of having an additional and separate procedural framework specifically with respect to the market abuse regime. We note that with respect of reporting infringements in other areas, firms will already have established policies under national regimes and we query if having other procedures in place at the national competent authority level for certain reporting may be confusing to the employees that the legislation is ultimately aiming to protect. 
Secondly, we query if it would be workable to have such procedures harmonised across all Member States. As ESMA will be aware, national law currently dictates such reporting protection and this does vary from Member State to Member State; therefore having such procedures set out in directly effective European legislation may greatly impact, or ultimately contradict, the national whistleblowing regime currently in place.
To alleviate such concerns we ask ESMA to consider introducing a policy and principle approach to the procedures that national competent authorities are to introduce in this area. This will enable to national competent authorities to introduce a regime, as prescribed at Article 32(1) MAR, but enabling flexibility for national competent authorities to implement such measures.
Additionally, we wish to bring to ESMA’s attention that there is significant scope for  conflict with employment law principles if it is required that the identity of the reporting person(s) is not revealed to those implicated by the report. This is likely to compromise any subsequent investigation and any disciplinary action taken against the individual(s) against whom a report has been made. The circumstances in paragraph 19 of the draft technical advice should  be widened to make it clear that confidentiality may not be preserved in these circumstances, as it would very rarely be considered ‘fair’ in a disciplinary process for an individual not to know the full circumstances of the allegations made against them, which may require the identity of the reporter to be known.
<ESMA_QUESTION_MAR_TA_15>

1. Do you think there are other elements to be developed in relation to specific procedures for the receipt of reports of infringements under MAR and their follow-up, including the establishment of secure communication channels for such reports

<ESMA_QUESTION_MAR_TA_16>
 We support the requirement for the establishment of secure communication channels for infringement reporting. However; we are strongly of the view that this secure communication with the national competent authority should be in place between both the firm subject to the report, as well as the reporting person(s). We note that the details of the reporting person(s), and information provided by them, are to be kept confidential. We ask ESMA to also introduce this standard with respect to the firm subject to the infringement report. We consider it very important to ensure that any information provided to the national competent authority by the firm, with respect to the potential infringement investigation, is kept confidential and is not passed to the reporting person(s).
<ESMA_QUESTION_MAR_TA_16>

1. Do you see any other provision, measure or procedure currently in place under national laws of Member States that could complement the procedures proposed in the draft technical advice for the reporting of infringements of market abuse to competent authorities in order to increase the protection of personal data, especially in relation to:
1. compliance with data retention periods and notification requirements for data processing;
1. protection of the rights related to data processing;
1. security aspects of the data processing operation; and
1. conditions for the management of reporting mechanisms (including limitations of cross-border data transferral)?

<ESMA_QUESTION_MAR_TA_17>
 We consider the data protection laws currently in place across the Union as adequate to addressing the concerns listed above. Data protection is a well established and considered regime and we strongly support ensuring that the current regimes in each Member State are retained in respect of the data protection elements of MAR. We are concerned that The requirements in the technical guidance, as drafted, would give employees making a report of a MAR infringement greater protection in relation to confidentiality than those making other types of protected disclosure. This is not only disjointed but also confusing for the employees subject to the protection.
With respect to cross-border transfer of data, it is accepted and widely recognised that data should not be transferred to another jurisdiction, unless the jurisdiction is question has equivalent data protection laws. We strongly support this mechanism with respect to cross border movement of personal data.
<ESMA_QUESTION_MAR_TA_17>

1. In the context of “the protection of employees working under contract of employment”, among the following common forms of unfair treatment - namely dismissal, punitive, transfers, harassments, reduction or loss of duties, status, benefits, salary or working hours, withholding of promotions, trainings, and threats of such actions - which are the most important forms of unfair treatment in case of reporting of infringements of market abuse to a competent authority? Which protection mechanisms against such unfair treatments would you consider effective (e.g. mechanisms for fair procedures and remedies including appropriate rights of defence)? Are you aware of any other aspects that could be relevant in this context? Please specify.

<ESMA_QUESTION_MAR_TA_18>
 In our view, the most important form of unfair treatment is dismissal. Firms will already have policies in place with respect to dismissal, as well as other unfair treatments listed, such as harassment, under national employment law or internal policies. We therefore do not consider it useful to have parallel separate procedures in place with respect to protection of employees, pursuant to MAR infringement reporting.  
<ESMA_QUESTION_MAR_TA_18>

1. Are you aware of any particular provision, measure or procedure currently in place under national laws of Member States or best practices that could effectively complement the mechanism of the competent authorities and the waiver of liability for reporting proposed in the draft technical advice, in order to increase the protection of employees working under a contract of employment? If yes, please provide examples. 

<ESMA_QUESTION_MAR_TA_19>
 Although implied by the current text, the principle that reports made by employees in bad faith are not included in the waiver should be expressed. Malicious reporting is not acceptable.
We also ask ESMA to consider the cross border impact of such a waiver, where firms outside the EU have strict banking privacy laws. For example, where an employee within the EU reports information with respect to a Swiss incorporated company or bank.
<ESMA_QUESTION_MAR_TA_19>
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