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ESMA CONSULTATION ON SUITABILITY REQUIREMENTS (MiFID)
Amundi, a Company of Credit Agricole Group, is a leading asset manager in Europe, with some 650 Bn AUM, and is the European number 1 in mutual fund management.
First of all, Amundi welcomes the ESMA consultation on suitability requirements in MIFID and agrees with the general approach of ESMA. Nevertheless, we have the feeling that this consultation has been made as if MIFID review was already adopted; it would perhaps have been better to wait for the adoption of the final text of MIFID 2.
Many provisions are contained in the 47 comments paragraphs of the consultation; so we often give our views on these and not only reply to the questions.
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Q1: Do you agree that information provided by investment firms about the services they offer should include information about the reason for assessing suitability? Please also state the reasons for your answer.
Providing reasons to the clients for assessing suitability would probably encourage clients to answer the questions asked by the investment firms. Notwithstanding this, we consider that the following assessment in point 19. : “firms should avoid stating or giving the impression that it is the client who decides on the suitability of the investment, or that it is the client who establishes his own risk profile” should be mitigated. It must be clear that the final choice of investment is the client’s decision, except in the context of portfolio management where the client gives a mandate to the investment firm. The client is also the final judge of its risk appetence.

Q2: Do you agree that investment firms should establish, implement and maintain policies and procedures necessary to be able to obtain an appropriate understanding regarding both the essential facts about their clients, and the characteristics of financial instruments available for those clients? Please also state the reasons for your answer.

We agree with this proposal but we would only notice that when speaking in § 23 of financial instruments involved, regulator cannot require commercial staff to be able to explain each financial instrument involved in all financial products.
Q3: Do you agree that investment firms should ensure that staff involved in material aspects of the suitability process has the skills and the expertise to discharge their responsibilities? Please also state the reasons for your answer. 

Certification now delivered by French regulator (AMF) provide with this requirement, just as in England for example. Such certification should be extended to all Member States.
Q4: Do you agree that investment firms should determine the extent of information to be collected about the client taking in to account the features of the service, the financial instrument and the client in any given circumstance? Please also state the reasons for your answer.

We do not believe that such a requirement is really appropriate: how could the extent of information take into account the features of the service whereas it is the objective of the test to determine the most suitable financial instrument for the client? Notwithstanding this, it is often difficult to obtain all necessary information such as detailed in point 29, and in particular in § c) because client are usually reluctant to give these information, especially if they have more than one bank or investment firm or when they are more wealthy.
So we fully disagree with the following proposal of point 36: “If an investment firm does not obtain sufficient information in order to be able to provide an advisory or portfolio management service that is suitable for the client, it must refrain from providing any such service to that client”. Such provision should not go further than the Level 2 (article 37 of 2006/73/CE Application rules) which only suggests not to give an advice in case of lack of information, but which doesn’t prohibit to sell the product. In such case, the investment firm should only have to keep adequate reporting of the lack of information provided by the client. Otherwise, such a refrain could be considered as a refusal of selling which is prohibited by certain national legislations.
The point 30 (b) : “[...] Nevertheless, even in such situations, the client should at least understand the overall risks of the portfolio and possess a general understanding of the risks linked to each type of financial instrument that can be included in the portfolio [...]” should also be amended because it is not necessary for the client to understand each type of instrument that can be included in the portfolio: the manager is responsible of investment choice and decisions and has not to refer to the client in this respect.
Point 33 seems equally difficult to impose because in many cases professional client would not appreciate such questions which may give the impression of a lack of confidence in their technical skills. 

Q5: Do you agree that investment firms should take reasonable steps (and, in particular, those out-lined above) to ensure that the information collected about clients is reliable and consistent? Please also state the reasons for your answer. 
We agree with the various proposals if it is proportionate: commercial staff cannot be converted in detective nor become intrusive.
About point 38.c) : “instead of asking a client whether he feels comfortable with taking risk, the firm could ask the client what level of loss over a given time period he would be willing to accept, either in the individual investment or on his portfolio”. Such a commercial approach would be very detrimental in our views. Risk appreciation has to remain global and it is non sense to ask for the amount the client is ready to lose. It would be much better to compare the risk involved with the global financial situation of the client when he provides it. Another good approach is to provide the client with a risk/return analysis.
About point 40: it is up to the client to provide true and comprehensive personal information.
Q6: Do you agree that where an investment firm has an ongoing relationship with the client, it should establish appropriate procedures in order to maintain adequate and updated information about the client? Please also state the reasons for your answer.

We agree with this provision which is already enforced with the updating of the KYC. But such an updating cannot be confused with a permanent advice which is something completely different and has to be remunerated as such.
Q7: Do you agree that regarding client information for legal entities or groups, the investment firm and the client should agree on how the relevant client information will be determined and, as a mini-mum, information should be collected on the financial situation and investment objectives of the beneficiary of the investment advice or portfolio management services (‘end client’)? Please also state the reasons for your answer.
We agree with what is meant in this question, but we fully disagree with the specific proposal of point 43: “Where no representative has been appointed, as may be the case for a group of natural persons (for example, a married couple), investment firms should adopt a cautious approach by basing the suitability assessment on the person belonging to the group who has the lowest level of knowledge and experience”. Especially, within a married couple, one may be interested in and knowledgeable as regards financial affairs meanwhile the other has no interest or experience at all. In any case, this subject should be left case by case to the judgment and soundness of the financial adviser.
Q8: Do you agree that in order to match clients with suitable investments, investment firms should establish arrangements to ensure that they consistently take into account all available information about the client and all characteristics of the investments considered in the suitability assessment? Please also state the reasons for your answer.
We agree with the general principle but we consider that the requirement of point 45 is unrealistic and contradictory: “In this regard, the tools should be designed so that they take account of all the relevant specificities of each client or financial instrument. For example, tools that classify clients or financial instruments broadly would not be fit for purpose”. It is not possible to provide computer tools which will take account of each client’s specificity. This is only possible within a one to one advice context and then, one must not use the notion of tool. In addition, most regulators recognize the usefulness and relevancy of broad classification as, for example, the asset classes of mutual funds. Le niveau de détail doit être adapté à la situation du client.

Q9: Do you agree that investment firms should establish and maintain record-keeping arrangements covering all relevant information about the suitability assessment? Please also state the reasons for your answer.

We believe that record-keeping arrangements should only cover the results of the suitability test: the provisions required in point 48 seem excessive and superfluous.
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