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The European Securities and Markets Authority (ESMA)
Discussion Paper on ESMA's policy orientations on possible implementing measures under the Market Abuse Regulation
General remarks
ESMA has published a Discussion Paper setting out its initial views on the implementing measures it will have to develop for the new Market Abuse Regulation. 
Confederation of Finnish Industries EK appreciates the possibility to give comments to this consultation. We consider it essentially important that ESMA hears the stakeholders and we encourage open hearing procedure when preparing regulation and guidelines.
EK is the leading business organisation in Finland. It represents the entire private sector, both industry and services, and companies of all sizes. EK’s member companies represent more than 70 percent of Finland’s gross domestic product and over 95 percent of exports from Finland. EK has 27 different branch federations with a membership of 16.000 companies in all.
EK approaches this Discussion Paper from the perspective of a listed company (issuer). We want to point out that listed companies are faced with a massive amount of regulation from EU and different regulators. We would like to emphasize that it is extremely important to take into consideration the extra costs and the administrative burden the regulation causes to companies. When regulating the market, the effects of regulation should be considered very carefully. Legal certainty and clarity of regulation are also of outmost importance to all participants.
The aim of ESMA's the technical standards and other regulation should be on how to make the legislation more efficient, more understandable and also company-friendly in terms of enhancing the competitiveness and paving the way for growth for the companies. It would be most useful to have clear and understandable regulation and concrete examples of the content of the rules rather than extremely detailed new regulation. 
I.1. Buyback programmes
In Finland NASDAQ OMX Helsinki Oy regulates these kinds of technical issues with its own guidelines (for example guidelines on acquisition and transfer of own shares, see below).

http://www.nasdaqomx.com/digitalAssets/86/86484_acquisitionandtransferofownshares1july2013.pdf
The listed companies are very content with the guideline and the prevailing practice. Our opinion is that it should be possible, also in the future, for stock exchanges to develop the market through self-regulation. ESMA should avoid too detailed provisions.
VI. Public disclosure of inside information and delays (Article 12 of MAR)

Q70: Do you agree with this general approach? If not, please provide explanation

In Finland the Securities Markets Act requires that sufficient information on factors that may have a material effect on the value of the security has to be equally available to the investors. Instead, according to the Securities Markets Act, inside information may not be disclosed to another unless it takes place as part of the ordinary performance of the work, profession or tasks of the person disclosing the information. In general, the aim of the legislation is to protect the inside information, not disclosing it. This is essentially different kind of approach to the inside information than in the Market Abuse Regulation and in the Discussion Paper, which requires issuers of financial instruments to publicly disclose inside information as soon as possible. 
We want to point out that while prompt disclosure has benefits to investors, companies should have the power to internally evaluate that the information has matured for disclosure also in the sense that the company is confident that it has had due time to analyze the matter, seek information to verify the potential disclosure, make internal arrangements that are needed to safeguard that disclosure would not lead to effects that may damage the company, etc. (secure that the disclosed information is reliable and will not lead to unwanted externalities). 
EK doesn't agree with the general approach taken in the Discussion Paper and our opinion is that it would make the legislation unclear.  ESMA should at least clarify the regulation with concrete examples on situations which would trigger disclosure obligation and conditions on acceptable delays. What is for example considered to be delay of disclosure of inside information?    
We neither agree with the approach that inside information could be disclosed to a third party who is not bound by duties of confidentiality. 

Q77: Do you agree with the approach to require issuers to have minimum procedures and arrangement in place to ensure a sound and proper management of delays in disclosure of inside information?

We don't agree with the approach to require issuers to have minimum procedures and arrangement in place to ensure a sound a proper management of delays in disclosure of inside information. That would only increase administrative burden of companies. This should rather be ESMA's recommendation on best practice, not regulation.  
Section 280: In our opinion, the regulation is too detailed and also unclear. Who should for example take part in the decision making process of the delay? It can also be difficult in certain situations to exactly define the date and time of the decision. 


Section 307: It would be useful to get a list of examples of these kinds of situations. 

VII. Insider list (Article 13 of MAR)
Q84: Do you agree with the information about the relevant person in the insider list?

Section 311: We don't support the proposal that the issuer would have ultimate responsibility of the insider list on persons acting on their behalf or on their account.
It requires unnecessary work from the company to try to ensure that people working for another company are added to its own register and there may not be even the possibility to monitor how the information is in practice managed at the third entity. 
Section 318: Regarding the information on a person having access to inside information, the information on telephone number and personal e-mail address are unnecessary. 
Section 320: It should be clearly stated that some persons that in principal have access to inside information (including for example IT teams, assistants, technical/cleaning personnel who have theoretical access to the information but are not supposed to use this access to information) should be exempted from the insider list. Otherwise it would be in practice very burdensome and unnecessarily complicated system for companies to monitor employees and will lead to overly extensive insider lists.

We propose that the list covers people who not only have a possible passive access, but have 1). a position where they as part of their tasks learn/analyze insider information 2.) on a regular basis.
VIII. Managers' transactions (Article 14 of MAR) 

In general, our opinion is that the requirement to have information public in three business days is a very strict timeline. 
350: It's essential to confirm that the information is available to the manager in question (for example in situation where an order is executed in three separate transactions).  

353: The list is too extensive. For example 353 a), f) and h) are unnecessary.
Q87: Do you agree on the standards for submission? What kind of acceptable electronic formats should be incorporated? 

Q88: Should ESMA provide a technical format for the insider list including the necessary technical details about the information to be provided (e.g. standards to use, length of the information fields..)?

We don't support too detailed regulation on this issue. In general, it should be possible for companies to keep the registers without big investments in new technical systems as well as organize the maintenance of registers cost-effectively and also use external service providers.    
Q 94: What are your views on the possibility to aggregate transaction data for public disclosure and the possible alternatives for the aggregation of data?

Section 362: We are in favour of the alternative of aggregation (last bullet point)  "All the transactions on a financial instrument carried out on the same day could be aggregated but not netted, indicating the timeframe of the executions and the price range (lowest and highest prices of executed transactions) and/or the weighted average price. "
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