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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper on draft guidelines on complex debt instruments and structured deposits, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type < ESMA_QUESTION_COMPLEX_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_COMPLEXPRODUCTS_NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_COMPLEXPRODUCTS_XXXX_REPLYFORM or 
ESMA_COMPLEXPRODUCTS_XXXX_ANNEX1

Deadline
Responses must reach us by 15 June 2015.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



Introduction
Please make your introductory comments below, if any:
< ESMA_COMMENT_COMPLEX_1>
[bookmark: _GoBack]TYPE YOUR TEXT HERE
< ESMA_COMMENT_COMPLEX_1>

Question 1: Do you agree with the examples of debt instruments that embed a derivative? If not, which examples do you not agree with, and why not?
<ESMA_QUESTION_COMPLEX_1>
The Consultation Paper qualifies all puttable or callable bonds as complex, arguing that these bond types embed a derivative. However, certain puts or calls are very common and broadly accepted, do not increase complexity of the product, and do not operate as a derivative. 
In fact, the value of certain types of puttable or callable bonds is not derived from another underlying asset (as opposed to what is the case for bonds with warrants or convertible bonds). Hence, callable or puttable bonds should not be considered to embed a derivative per se. Certain call options and put options that are incorporated in those instruments merely reflect widely accepted market practice, and do not add complexity. Moreover, they are included in nearly all bond issues, so that the effect of the guidelines could be that in practice any standard bond is to be treated as a complex product. This could have a negative impact on the availability and the ease of use of bonds as a financing sources for corporates. 
For example, the much used “Change of control”-put allows the investor to be repaid for the bond early in case of a change of control (assuming the conditions mentioned in the bond are met). Sometimes an additional downgrade rating should be performed in case of a change of control. The “Change of control”-put can be assumed to be a market standard for corporate bonds, and also protects the interests of the investor. 
Also, the majority of the corporate bonds contains a “Tax Call” which can be described as follows (this is an example based on T&Cs of a recent bonds):

“Redemption for Taxation Reasons: Each Bond may be redeemed at the option of the Issuer in whole, but not in part, at any time on giving not less than 30 nor more than 60 days’ notice to the Bondholders in accordance with Condition 11 (Notices) (which notice shall be irrevocable) with a copy to the Agent (the “Tax Redemption Notice”), if
1. the Issuer has or will become obliged to pay additional amounts as provided or referred to in Condition 6 (Taxation) as a result of (i) any change in, or amendment to, the laws or regulations of Belgium or any political subdivision or any authority thereof or therein having power to tax, or (ii) any change in the application or official interpretation of such laws or regulations, which change or amendment, application or interpretation becomes effective on or after the date on which agreement is reached to issue the Bonds, and
1. such obligation cannot be avoided by the Issuer taking reasonable measures available to it, provided that no such Tax Redemption Notice shall be given earlier than 90 days prior to the earliest date on which the Issuer would be obliged to pay such additional amounts if a payment in respect of the Bonds were then due. Prior to the giving of a Tax Redemption Notice, the Issuer shall deliver to the Agent a certificate signed by two directors of the Issuer stating that the Issuer is entitled to effect such redemption and setting forth a statement of facts showing that the conditions precedent to the right of the Issuer so to redeem have occurred, and an opinion of independent legal advisers of recognised standing confirming that the Issuer has or will become obliged to pay such additional amounts as a result of such change or amendment.
No failure to exercise, nor any delay in exercising, any right by the Issuer under this Condition 4 (b) (Redemption for Taxation Reasons) shall operate as a waiver.
Bonds redeemed pursuant to this Condition, will be redeemed at their nominal amount together with interest accrued to the date fixed for redemption specified in the Tax Redemption Notice.”

For these reasons, at least the above-mentioned puts and calls should be exempted from the general guideline that qualifies all callable and puttable bonds as complex products.  
<ESMA_QUESTION_COMPLEX_1>

Question 2: Do you agree with the definition of embedded derivative proposed in the Guidelines in Annex IV? If not, why not?
<ESMA_QUESTION_COMPLEX_2>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COMPLEX_2>

Question 3: Do you agree with the examples of debt instruments that incorporate a structure making it difficult for the client to understand the risk? If not, which examples and why not?
<ESMA_QUESTION_COMPLEX_3>
· Subordinated bonds
Legal subordination does not automatically increase complexity. It does have an influence on the risk of the product, but this does not make the product any less understandable. 
This is even stated in the CP itself (p.11):

18. On the other hand, it should be emphasised that, in accordance with Article 25(4) of MiFID II, these guidelines address the aspect of the complexity of debt securities and not their risk. Some high-risk financial instruments can be relatively easy to understand and therefore are not deemed complex.

Treating any bond that is legally subordinated to other debt as complex, will have a negative impact on the use of bonds as a financing sources for corporates. 
Moreover, the guidelines seem to treat any kind of subordination as a structure making it difficult for the client to understand the risk, not taking into account priorities that may result from legal privileges or ranking of creditors resulting from the law. 
As a general rule it should be stated that in the event where bonds rank lower than other debts following general rules of law, this would not result in complexity of the product (legal ranking of debt is not the same as subordination).
· Debt instruments in foreign currency
It is questionable whether the simple fact of a foreign currency may result in the complexity of the product and whether there is sufficient evidence that ‘the associated effect of credit risk and currency risk’ is not understandable for retail clients. This will to a large extent depend on the type and volatility of the currency involved. 

· Debt instruments issued by a SPV
Debt instruments issued by an SPV, guaranteed by another entity are qualified as complex if the legal name of the SPV and/or the name of the product render the risks difficult to understand for investors. Most financial institutions use issue vehicles to acquire capital, and for commercial reasons, those vehicles may have names that are different from the name of the issuer or the guarantor, especially if the issue involves multiple jurisdictions. Whether or not this may lead to confusion or add to complexity should be assessed taking into account all relevant factors, in particular the prospectus and other marketing materials, and not merely the name of the vehicle.  

· Debt instruments, the return of which subordinated to the reimbursement of debt held by others
This example is too broadly defined. As already stated in the question with regard to ‘Subordinated Bonds’, these guidelines seem to treat any kind of subordination as a structure making it difficult for the client to understand the risk, without taking into account priorities that may result from legal privileges or ranking of creditors resulting from the law. Therefore, this example should be deleted in the ESMA draft guidelines.

· Debt instruments with ‘unusual or unfamiliar underlying’
The concept of ‘unusual or unfamiliar underlying’ of debt instruments is not precise and could cause legal uncertainty. It would be helpful if ESMA could give concrete examples of ‘unusual or unfamiliar’ underlyings, and how this concept should be applied in practice. 
Additionally, a level playing field is crucial in this regard. Therefore, it should be assured that other instruments that track a certain underlying, such as investment funds, will be treated the same way as debt instruments. 

<ESMA_QUESTION_COMPLEX_3>

Question 4: Do you agree with the definition of a structure making it difficult for the client to understand the risk included in the Guidelines in Annex IV? If not, why not?
<ESMA_QUESTION_COMPLEX_4>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COMPLEX_4>

Question 5: Do you agree with the definition of a structure making it difficult for the client to understand the risk of return of structured deposits and with the relevant examples proposed? If not, why not?
<ESMA_QUESTION_COMPLEX_5>
See comments Q4 (foreign currency); It is questionable whether the simple fact of a foreign currency may result in the complexity of the product and whether there is sufficient evidence that ‘the associated effect of credit risk and currency risk’ is not understandable for retail clients. This will to a large extent depend on the type and volatility of the currency involved. 
<ESMA_QUESTION_COMPLEX_5>

Question 6: Do you agree with the definition of a structure making it difficult for the client to understand the cost of exiting a structured deposit before term and with the relevant examples proposed? If not, why not?
<ESMA_QUESTION_COMPLEX_6>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COMPLEX_6>

Question 7: Please provide any specific evidence or data that would further inform the analysis of the likely cost and benefit impacts of the guidelines. 
<ESMA_QUESTION_COMPLEX_7>
TYPE YOUR TEXT HERE
<ESMA_QUESTION_COMPLEX_7>
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