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[bookmark: _Toc280628648]Responding to this paper 
The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed in the ESMA Consultation Paper on draft guidelines on complex debt instruments and structured deposits, published on the ESMA website.

Instructions
Please note that, in order to facilitate the analysis of the large number of responses expected, you are requested to use this file to send your response to ESMA so as to allow us to process it properly. Therefore, ESMA will only be able to consider responses which follow the instructions described below:
· use this form and send your responses in Word format (pdf documents will not be considered except for annexes);
· do not remove the tags of type < ESMA_QUESTION_COMPLEX_1> - i.e. the response to one question has to be framed by the 2 tags corresponding to the question; and
· if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR TEXT HERE” between the tags.
Responses are most helpful:
· if they respond to the question stated;
· contain a clear rationale, including on any related costs and benefits; and
· describe any alternatives that ESMA should consider

[bookmark: _GoBack]Naming protocol
In order to facilitate the handling of stakeholders responses please save your document using the following format:
ESMA_COMPLEXPRODUCTS_NAMEOFCOMPANY_NAMEOFDOCUMENT.
E.g. if the respondent were XXXX, the name of the reply form would be:
ESMA_COMPLEXPRODUCTS_XXXX_REPLYFORM or 
ESMA_COMPLEXPRODUCTS_XXXX_ANNEX1

Deadline
Responses must reach us by 15 June 2015.
All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your input/Consultations’. 
[bookmark: _Toc335141334]

Publication of responses
All contributions received will be published following the end of the consultation period, unless otherwise requested. Please clearly indicate by ticking the appropriate checkbox in the website submission form if you do not wish your contribution to be publicly disclosed. A standard confidentiality statement in an email message will not be treated as a request for non-disclosure. Note also that a confidential response may be requested from us in accordance with ESMA’s rules on access to documents. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s Board of Appeal and the European Ombudsman.
[bookmark: _Toc335141335]
Data protection
Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ and ‘Data protection’.



Introduction
Please make your introductory comments below, if any:
< ESMA_COMMENT_COMPLEX_1>
Deutsche Bank (DB) welcomes the opportunity to comment on the proposed Guidelines. 
We appreciate ESMA’s efforts to achieve greater harmonization in classifying complex and non complex products.
While the guidelines are covering in principle only the question whether an appropriateness test must be provided or not, which will have principally an impact on order-handling services, we believe that the ESMA classifications and argumentation could be used in future for other areas relating to the questions of complexity and suitability, such as the complexity label for PRIIPs or product intervention powers.
The draft definitions are very broad. This may lead to a situation where almost all financial products may be considered as complex, except for shares and plain vanilla bonds and funds. This may ultimately have unintended consequences restricting the availability of cheap alternative investment products for investment and risk reducing strategies.
The difficulty in finding the right balance stems from the fact that complexity is not an objectively measurable characteristic of a financial product and depends on the individual investor’s knowledge and perception. 
Deutsche Bank believes that it would be beneficial to further reflect on how the complex classification can be standardised across the market to avoid situations where the industry has to perform their own classifications of market instruments continually. 
In the absence of an objective and consistent definition of complexity that would allow us to formulate clearer standards, our comments focus on several products that would be considered complex according to the draft guidelines. It is particularly problematic to consider bonds in other currencies as complex. Within the EEA this conflicts with the free flow of capital across Europe and we would consider this as a risk issue rather than a complexity issue. We would therefore caution against a too strict classification of complexity.
We trust you find these comments helpful. Please let us know if we can provide further information.
< ESMA_COMMENT_COMPLEX_1>

Question 1: Do you agree with the examples of debt instruments that embed a derivative? If not, which examples do you not agree with, and why not?
<ESMA_QUESTION_COMPLEX_1>
A clear differentiation has to be made between products which are complex due to the overall structure (but not necessarily having derivative components embedded) and products with embedded derivatives. Complexity is not exclusively linked to derivatives. This should lead to a more specific approach which should still integrate derivatives as a possible condition for a product being complex but add further features / perspectives. In the end, even a floating rate note or a straight bond which technically include some derivatives like swaps, are far from being considered complex.
Specific comments on the non-exhaustive list of types of debt instruments that are generally deemed to embed a derivative
Point 16, ii.: Indexed bonds or index tracker just reflect the performance of the underlying index without any structuring of the payout. The performance outcome of such product is therefore very easy to understand and will always meet clients expectations. In addition, payout may be considered the same as an ETF with physical replication. The difference would just be the wrapper which is not the issue of Point 16, ii. since it does focus on complexity of derivatives.
Point 16,v.: Callable and puttable bonds can in general be considered as standard financial market instruments with a long track record. They are easy to understand and should not be considered as complex per se. However, it is rather the number of call or put rights and conditions around these rights that could rise to a superior level of complexity.
<ESMA_QUESTION_COMPLEX_1>

Question 2: Do you agree with the definition of embedded derivative proposed in the Guidelines in Annex IV? If not, why not?
<ESMA_QUESTION_COMPLEX_2>
Overall we agree with the high level definition of “Debt instruments embedding a derivative” in Annex IV, Chapter V.I. 12. If a derivative component would drive cash flow / leverage performance and not be used solely as a risk hedging instrument, it should be treated as “embed derivative”.
<ESMA_QUESTION_COMPLEX_2>

Question 3: Do you agree with the examples of debt instruments that incorporate a structure making it difficult for the client to understand the risk? If not, which examples and why not?
<ESMA_QUESTION_COMPLEX_3>
Our concerns include in particular the following points, but are not limited to:

Point 21 (ii) - Certificates: It is important to make clear the difference between the definition used by ESMA in this document, and referring to Art 2(1)(27) of MiFIR - “‘certificates’ means those securities which are negotiable on the capital market and which in case of a repayment of investment by the issuer are ranked above shares but below unsecured bond instruments and other similar instruments;” (form of subordinated debt) - and the notion of certificates in the market. For example, in Germany, a certificate has no precise legal definition/basis. From a purely legal point of view structured products (=certificates) are bearer bonds (Inhaberschuldverschreibung). For example, some floating rate notes appear in the statistics of the German derivatives association as structured product (certificate). However, they are not covered by the definition of Art 2(1)(27) of MiFIR. The term certificate is thus used differently across the EU. 

Point 21 (vi) - Debt instruments with an unfamiliar or unusual underlying: 
The notion of “unusual underlying” is not precise enough. All market indices, even the niche market indices would in general be considered as not complex since they represent a specific market segment. It is difficult to argue that some official market segments are unusual leading to a labeling the market as complex. This would imply that some market segments are complex and independently from the existence of financial instruments linked to them. Therefore, it is necessary to draw a clear line between unfamiliar / unusual underlyings and underlyings which can be considered common practice.  

Also, a currency is not always a suitable criteria for complexity. Simply because a debt instrument is denominated in a particular currency does not mean that a client cannot easily understand the instrument. Currencies are a transparent part of the financial market and cannot be considered complex as such. Therefore, currency should not be considered as a factor to determine whether a client can understand the risks involved. This is rather a question of target market and suitability.

UCITS share classes for example can typically be chosen in a number of denominations to make them fit for a broad target market. 

Furthermore, it remains unclear how ESMA would determine what should be the "currency of the jurisdiction": Is this the jurisdiction of residence of the client, of the location of the investment firm, of the underlying, etc.? Linking the criteria to the jurisdiction where the investment services are provided would be questionable because it does not take the different types of customer into account (e.g. non-residents or those working cross-border). 

Point 21 (vii) - Debt instruments structured in a way that may not provide for a full repayment of the principal amount: This is a risk and not a complexity issue - most financial instruments incorporate the risk of not getting back the full capital invested. This concept should be removed as it would lead to the situation that even an index tracker would be considered complex. 

Point no 21 (viii) - Debt instruments that would classify as “packaged products” under the PRIIPs Regulation: PRIIPs will generally be understood to embed a derivative and therefore any further mentioning of a PRIIPs in this context will be unnecessary. 


The list of non-complex products should contain even Fix-to-floating rate notes and Min-Max-Floaters because their main mechanism is a floating rate note which is a basic concept for a bond. The fix-to-floating rate note just adds one or several periods of easy to understand fixed coupon payments. The Min-Max-Floaters just reduce the values for coupons a floating rate note may pay to the investor.
<ESMA_QUESTION_COMPLEX_3>

Question 4: Do you agree with the definition of a structure making it difficult for the client to understand the risk included in the Guidelines in Annex IV? If not, why not?
<ESMA_QUESTION_COMPLEX_4>
The definition of a complex structure is too vague and does not provide legal certainty. 

The distinction between a complex and non-complex structure is inter alia based on an assumption of the knowledge that an "average retail client" may or may not have. Whether the knowledge can or cannot be assumed depends among other things on whether the variable that is the underlying structure (e.g. stock index, inflation, commodity index, etc.) can be assumed as being familiar to the customer or not (Annex IV, Point V.,14 (e)).

With such a definition it would have to be considered on a case by case basis what knowledge may be expected of the particular customer. 


A clear definition is required that specifies when a debt instrument or structured deposits can be classified as "non-complex". This definition should include:
· Clear definition of variables, mentioning appropriate indices that represent these and that can be considered as being “well-known” (e.g. DAX, Euro Stoxx 50, gold, oil, silver, inflation, etc.)
· The bonus payment that results from the use of the well-known variables must not be limited by one more additional condition for instance. 
Example:
· The variable is the positive evolution in percentages of the DAX during the investment period
· Additional Condition 1: only half of the positive development in percentage (not yet to be classified as non-complex)
· Additional Condition 2: only when during any year, no decline has been recorded (now complex)
<ESMA_QUESTION_COMPLEX_4>

Question 5: Do you agree with the definition of a structure making it difficult for the client to understand the risk of return of structured deposits and with the relevant examples proposed? If not, why not?
<ESMA_QUESTION_COMPLEX_5>
See our general remarks under Question 4.
Point V.,15 (a) - more than one variable affects the return
The criterion as such says nothing about the complexity. E.g. in the case of a product where a bonus interest payment of X% will be granted, if the gold and silver prices in the investment period have fallen by no more than X%, two variables are involved. However, the structure is still not really complex and significantly easier than example 4. (mentioned hereafter) with only one variable.

Point V., 15 (b) - the relationship between the return and relevant variable is not simple
There is no clear delineation of those cases in which the relationship can be considered as "simple". Especially when calculating the bonus interest payment as a result of a specific development of the variable there are many variations that make the relationship at a certain stage complex. But it remains unclear where the line must be drawn between simple and complex relationships.
Examples of the development of a bonus interest payment from basic to complex:
1. Bonus = positive, percentage performance of the DAX in the period 2015-2018
2. Bonus = half of the positive percentage increase of the DAX in the period 2015-2018
3. Bonus = half of the positive percentage increase of the DAX in the period from 2015 to 2018, provided that the total increase is not more than 2% in the period 2015-2018
4. Bonus = half of the positive percentage increase of the DAX in the period from 2015 to 2018, provided that the total increase is not more than 2% in the period from 2015 to 2018 and was recorded a decrease of more than 3% in each year….

It starts with a simple example and becomes more complex. However, according to the proposed definition it would always be one variable and the limit itself is unclear.

Point V., 15 (c) – an unfamiliar or unusual variable is involved in the calculation of the return.
It would not be appropriate to consider a structured deposit as complex if its return is linked to any of the following:  
· Unusual or unfamiliar market from the perspective of the average retail client and a niche market (see our arguments under Q4).
· In-house or synthetic index: Just because an index is created in-house or synthetic does not make it opaque automatically. Such an index can have a very simple structure and therefore be easy to understand. A structured deposit linked to such an index should not be considered as complex. 
· Innovative financial structure: the fact that something is new does not make it “difficult to understand” by nature or “complex”. Also, innovative financial structures that offer clear benefits for investors should be available to retail investors and not restricted to professional investors.
· Currency which is not the domestic currency of the country where the structured deposit is offered (see our arguments under Q 3).
<ESMA_QUESTION_COMPLEX_5>

Question 6: Do you agree with the definition of a structure making it difficult for the client to understand the cost of exiting a structured deposit before term and with the relevant examples proposed? If not, why not?
<ESMA_QUESTION_COMPLEX_6>
The definition should be complemented by indicating that complexity occurs when costs are calculated and when these would not meet the three outlined basic criteria of the definition.
Without this addition, the following case could be considered as a complex structure although it is of benefit for the customer: a free of charge early termination right may be agreed in cases of hardship. Based on the current rationale of ESMA, this would have to be considered a complex structure as ESMA assumes the existence of a penalty which must be clearly defined. All other situations would be considered "complex", including the renouncement of penalties.
<ESMA_QUESTION_COMPLEX_6>

Question 7: Please provide any specific evidence or data that would further inform the analysis of the likely cost and benefit impacts of the guidelines. 
<ESMA_QUESTION_COMPLEX_7>
It is appropriate to introduce a classification regarding also structured deposits distinguishing between "non-complex" and "complex" structures in order to optimally advise customers and to protect their interests. However, in its present form, the definitions do not allow a clear distinction. 
Due to the lack of clear criteria that would allow a correct classification of products, there will be no legal certainty for market participants. As a result, almost all structured deposits will have to be considered as complex reducing the pool of investment opportunities available to retail investors.
<ESMA_QUESTION_COMPLEX_7>
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